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In eee e Vear of the Reign of GEORGE III. 


'PreTins and Another U. LuYTjzs. NWS 


| 
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i Brave Gent, - anda for a 11 to ſhew cauſe wha a De- The Court 


will not diſ- 


fendant a in this action ſhould not be diſcharged on entering a charge a De- 


| common appearance, and all further proceedings be ſtayed. | 1 a 
The cauſe of action aroſe, on an inſtrument dated the 5th Nov. 8 


| 1794, executed by the Defendant before a notary at Amſterdam in 34 C. 3: e. 9 · 


| : 7., 00 th 
Holland; whereby he declared that he was well and truly in- NT : 
debted to the Plaintiffs mercbanti of that place, in a ſum of 9190 we} drop 
guilders and 3 ſtuivers, Holland's current money, ariſing from and _— 


aut of ſundry merchandizes fold and delivered to him on the *2 bold to 
bail made by 


| goth Oftober 1794, agreeably to the invoice delivered. The a third per- 


ſon need not 


affidavit of debt which was made by a third perſon, ſtated that the flate a con- 
Plaintiff at the time when the ſaid athdavit was made, was — 4 — - 


reſi dent at Amſier dan. 1 1105 1 
By 34 Ceo. 3. c. 9. J 1. It is enacted, that 7 any BEE res; Pinot. 
Liding or "hong in 115 Britain, ſhall altar the iſt day of March 


. 1 b E : B ” j- g . * ; p $ 
p — x * : "%, . , . 3 
1s Sinn . 7 ; \ N 
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1797. 
—— 
PiETERS 
. 
Lur riss. 
ö Neri IR 
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CASES I IN EASTER TERM | ET 


SY N 0 
17904, and during the war, knowingly and wilfully pay, ſend, 


ſupply, or deliver, or cauſe to be paid, ſent, ſu 


either in Great Britain or France, or in any other country either 


by payment, or remittance of any bill of exchange, note, draft, 
obligation, or order for money, or in any other manner what- 
ſoever, any money to or for the uſe of the perſons exerciſing or 
who ſhall exerciſe the powers of government in France, or to or 
for the uſe of any perſons or perſon who on the 1ſt day of 

January 1794 were or, was or at any time ſince have or has 
been, or who at 7he time of ſuch act done ſhall be within any of 
the dminions of France, or any county, territory, or place, which 


was on the ſaid iſt day of of Fr 1794, or which ſhall be, 


during the ſaid war and at the time of ſuch act done, under the 
government of the perſons exerciling or who ſhall hereafter 5 
exercife the powers of government in France, every perſon ſo 
offending, being thereof lawfully convicted or attainted, ſhall be 
deemed, declared, and adjudged to be a traitor, and ſhall ſuffer 


pains of death, and ſhall 110 loſe and I 27 as in caſes of high 


treaſon. 8 : : 


And by ſection 1 it is n Bd; hi if any action or 


ſuit, sither in law or equity, ſhall be commenced or proſecuted. for 
the recovery of any debt or demand, contrary to the proviſions of 


5 this act, it ſhall and may be lawful for the Court in which ſuch action | 


* 
83 


14 as * 
354-5... if 


or ſuit ſhall be commenced, in term time, or any one or more of 
the judges of Juch court, out of term, in a ſummary way to 


diſcharge the Defendant or Defendants arreſted on meſne procels, 
and to ſtay all further proceedings in ſuch action or ſuit, upon 
uch terms as to ſuch Court or Judge 5 thall "In 
aig neceſſary. to enforbe the proviſions of this act. 


"#6. © £8 


It was inſiſted on the part of the Defendant, that Aer n at 


tie time-of the arreſt was under the dominion of the perſons 
; 1 exerciſing the powers of government in Frunce, and that the 
llaintiff being reſident” * 5 M a dewang ectſtraty ro the L 


We : Prise of the above act. 8 


Per Curium. Can we take notice that en is under the 


dominion of Frunce? The Court will hardly receive evidence of 


" the influence of France over Tuolland: actual poſſeſſion, As of 


ee might bring a caſe of this kind within the meaning of 


. 


e But in Holland there is a government FA fatto, however 
that government may be influenced by French councils. —There i 3 


no 5 * 1 een M473. e ee 


5 8 * * 
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Le Runde then objected to the affidavit on which the Defendant 
was arreſted, becauſe it did not ſtate any conneQion between the 
deponent and the parties to the ſuit. | 

Sed per Curiam. It is not neceſſary for the connection to appear 
on the face of the affidavit. The deponent ſwears poſitively to 


| Fg Mes and chat! i8 ſufficient. 


Rule refuſed. 


| agree . ELLIOTT. 


N ssUnrstir for money had and received. Verdict kor the 
* > Plaintiff. 5 | 

The Defendant being a broker, effected | an TY WER for the 
Plaintiff, a Britiſh ſubject, on goods from Offend to the Eaft Indies, 
on board the Koenitz, an Imperial ſhip. The ſhip being loſt, the 
underwriters paid the amount of the inſurance to the Defendant, 
who, without any intimation from them to retain the money, 
refuſed to pay it over to the Plaintiff. 
Shepherd Serjt. now moved for a Tule to ſhew cauſe why the 
verdict in this caſe ſhould not be ſet aſide and a nonſuit entered. 
By 7 Geo. I. Hat. 1. c. 21. . 2. It is enacted © That all contracts 
and agreements whatſoever made or entered into by any of his 
<< majeſty's ſubjects, or any perſon or perſons in truſt forgthem, 
for or upon the loan of any monies by way of bottomry on any 
* ſhip or. ſhips in the ſervice. of foreigners, and bound or deſigned 
„to trade in the Ea Judies, or parts in the ſaid act before 
wh mentioned ; 3 and all contracts and agreements whatſoever made 


% by any of his majeſty's ſubjects, or any perſon or perſons in 


< truſt for them, for the loading or ſupplying any ſuch ſhip or 


% thips with a cargo or lading of any ſort of goods, merchandize, 


1 a 4 


ww 
* hall he and are hereby declared to be void.“ Now. the goods 

on board the Koents being the property of the Plaintiff, a ſubjet 
of Great Britain, and the Koenits, being a foreign hip, bring 4his 


trau ſact ion within the proviſions of the above act. In Camden v. 


effected in contravention of an act of parliament, made for the 


purpoſe of protecting the monopoly granted to the Eaſt India 


Companx, was void. The voyage being illegal, makes the policy 


. alle. ho: _ the Plaintiff cauld not have ſucceeded | in an 


g * . 


3 
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A. having 
received mo- 

ney to the 
uſe cf B on © 


an illegal 


contract be- 
tween B. and 
C., ſhall not 
be allowed 
to ſet up the 
legality of 
the contra 
as a defence, 
in an action 
brought by 
B. for money 
| had and le- 


eee 


treaſure, or effects, or with any proviſions, ſtores, or neceſſaries, 


„ action 


pear. 


Tear 
5 . *. LN 
Err1iotrT, 


— 2 » 
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An attorney 


ſhall not be 


allowed his 
privilege, 
unleſs he 


ſhew that he 


has practiſed 
within the 
ſpace of a 


Qu. If he 
ſhould not 
alſo ſtate that 
he has had a 
certificate 
within that 
time? 


dition of privileg. 


1 ku not practiſed as an atforney 
. | $6, 5 1 = 15 circum- 
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P agkiift the underwriters, neither can he recover OR the 
preſent Defendant. The Defendant is in the nature of a ſtake- 5 


holder: and the plaintiff's right of action being grounded on his 


claim againſt” the underwriters, he muſt now ſtand preciſely i in - 


the fame ſituation as if he had immediately ſued them. 
' BULLER J. Is the man who has paid over money to another's 
ſe to diſpute the legality of the original conſideration ? Having 


once waived the legality, the money ſhall never come back into 


his hands again. Can the Defendant then in conſcience keep the 
money ſo paid? For what purpoſe ſhould he retain it? To whom 
1s he to pay it 815 who is entitled to it but the Plaintiff ? 

'Eyrz Ch. J. The defendant ' is not like a ſtakeholder. 
The queſtion i IS, Wt ether he who has received money to another's 
_uſe on an illegal contract, can be allowed to retain it, and that not 


even at the deſire of thoſe: who. MR it to him! ? I, think he 


cannot. 
:This Defendant took nothing by his motion. 


Dyson v. - Bigcnt, One, &cc. e 


"fry! -Dy ANC - Se moved uy a rule to ſhew 5 abr; ths 


"Defendant in this action, who was an attorney of this 


court, ſhould not 1558 e on er a. common * 


* 5 C o 


pearance. 


The Deferidant' 6 affidavit fined] that ſome time bali: the arreſt 
he purchaſed a ſtamp, with a view to obtain his certificate, under 


the 25 Geo. 3. c. 80. but that from particular circumſtances (there- 


in mentioned) he was eee from _ ln ape it till 


; 


aftef the arreſt. 


Le Blanc. © The Defendant did every thing __ 2 within bie | 
power, and was entitled to his privilege (if that be affected by the 
act at all) from the time of paying for the ſtamp. But in truth” 
the privilege. of an attorney does not depend on his certificate: 
the act in queſtion is a mere regulation of revenue: thoſe who 


offend againſt its proviſions are ſubjected to the penalties which 


4 - 


it contains; but there i is no clauſe which makes obedience a con- 


Ex Ch. J. An application. was made to me out of court, 
which I rejected, becauſe it then appeared, that the Defendant 
ey ” three * years, but that when his 


4 a 
* 


\ 
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3 became cübatruffed, he took out a certificate to pro- 1797. 


tect himſelf. n 
DysoN 


 BuLLER J. My Lord very properly rejected this application 8 
There is a rule of court of Mirhaelmas Term 16 54 (a), that an at- OE 
torney ſhall! not he allowed his privilege if he has not attended his 

buſineſs for a year. The Defendant therefore ſhould have ſtated in 
is pion riſe = had NOI within a 1 8 nn to the 


arreſt. . 14 
The Court deũired that this circumſtance might be lube! into, 


3 inſerted in an affidavit. | 
-BULLER J. The Defendant may as well alſo inform the Court, 


abe he has hadi a certificate within the year; if not, it wil be 


a "Ong OOO _ him. 
J his dae was never mentioned again 65). 


f | - 
( a) Cools Rules pie 8 in 0. B. 5 that i it mould be fo, for Wien many per- 
(63) In Routb & Uxor v. Weddzll, C. B. | ſons who never intended to practiſe would be 
Hil. 2 Ann. Lutwytche,"(thelait caſe in the | made attornies, in order to entitle them- 
Appendix,) where an attorney pleaded his ſelves to privilege. But it was anſwered by 
privilege, it was urged, that in the precedents the Court, that as long as the Defendant 
in Rafal, where attornies of C. B. brought | was an attorney on record, he ought to 
habeas corpus, to | diſcharge | themſelves | have the privilege of an attorney, and that 
from arreſt by proceſs out of inferjorcourts, | if he was not qualified to be an attorney, 
their privilege was recited to be dum aligus the Court might be moved for a rule to 
wegotia in eodem banco proſequantur et defen- ſtrike him off the roll. 
dat; and that it wWwas agreeable to reaſon | 


7 1 # 


— 


2 


* 4 J 1 8 
F * $ , a + * 2 0 4 f þ 
i 


.., WzBB v. THOMSON. 1 60. 


urs was an action on a policy of inſurance, alt Tok ore Sailing or- 
ders are ne- 


Eyre Ch. J. at Gruildball, Sittings after Hilary Term. ceeſſary to the 


performance 


The policy was effected on-a ſhip called The Golden Grove, of a warranty 
Captain Hocdſer, bound from London to the Weſt Indies, and . 
warranted to depart with convoy. She failed from SHilbead, the unleſs par- 


ticular cir- 
place of rendezvous, in company with a convoy under Sir Hugh comſtances 


exempt the 

Cloberry Chr1i ian, and was s afterwards WIecked on the coaſt of 5 3 
e | | the general 

Dorſtifbire. | | | 1 5 1 


9 


At the trial it was proved that the captain, and a paſſenger on 
board, who was ſuppoſed to have ſeen the failing orders, were 
drowned at the time of the ſhip being wrecked. The ſecond 
mate being examined, as to his knowledge reſpecking ſailing 
orders, ſtated - that the captain left the thip for the purpoſe, of 
obtaining them from the Admiral; and that afterwards' on a ſignal 

for failing, the captain being aſked i in what manner. it ſhould*be 


anſmered, are dhe neceſſary diredtions, But the teſtimony of 
16 \. 5 ( 1 | wh the 


m3, 2 
AE 
"> 


6 
1 707. 
— a 


WzaB. 
UV, 


| Tagen, 
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the mate being ſhaken by Admiral Chriſtian's evidence, a verdid 
was found for the Plaintifl, | 
Adair Serit, now moved for a rule 110 for a hew FW wil 
This caſe involves two queſtions. Firſt, whether, in point of fact, 
Captain Hoqgſer ever received failing orders; and ſecondly, whether, 
in point of law, the actual receipt of them be neceflary to the per- 
formance of a warranty to depart with convoy. All the evidence of 
which the nature of the caſe admitted was given at the trial. The 
captain, whoſe teſtimony was moſt neceſſary to eſtabliſh the receipt 
of orders, and the only other perſon ſuppoſed to have ſeen them, 


were drowned. Under theſe circumſtances I ſubmit that the Court 


will preſume the receipt of failing orders. The point of law has 
never been expreſsly decided. Mr. Juſtice Buller ſeems to have 
queſtioned the neceſſity of failing orders in all caſes in Hibbert v. 


Pigou, Park on Inſurances, p. 341. where that point had been 


incidentally touched upon by Lord Mansfield. So in Vidorin v. 
Gleeve, 2 Sir. 12 50. Lee Ch. Juſt. and the Jury were both of 


opinion, that as the captain had done every thing i in his power, 


it was a departing with convoy, and that thoſe agreements were 
never confined to the preciſe words, and the Plaintiff recovered. _ 
. BuLLER J. (abJente Eyre Ch. J.) Had not my Lord mentioned 


chat the verdict was entirely to his ſatisfaction, I ſhould not de- 


cide upon this application in the firſt inſtance. The caſe is here 


brought to a queſtion of law. In point of law then, the general 


propokition is, that ſailing inſtructions are neceſſary. I have never 


decided this point myſelf, but it has often been determined at 
_ Guildhall, I do not ſay that there may not be caſes in which they 
may be diſpenſed, with. In Hibbert. v. Pigen my expreſſion is, 
4 AM not neceflary to ſay whether filing orders are eſſential or 


not; as at preſent adviſed, I do not ſay that they are abſolutely 


neceſſary.” ” And the caſe of Vickorin v. Cleve goes no further. 


If the captain from any misfortune, from ſtreſs of weather, or 


Pier circumſtances, be abſolutely prevented from obtaining ** 


inſtructions, ſtill it is a departure with convoy: but then he 
muſt take the earlieſt opportunity to obtain them. Generally 
ſpeaking, unleſs ſailing inſtructions are obtained, the warranty 
is not complied with: the captain cannot anſwer ſignals; he 


_ Hoes. not know the place of rendezvous in caſe of a ſtorm; he 


does not in effect put himſelf under the protection of the eee 


| and therefore, the underwriters.are not heneſned. 


The other J udges. .coneurring, | 
Ik) be Plaintiff rook aothing by his motion. 
In 
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Ina note, infortedin the laſt edition of Park | ſail, and the captain ſent one of his men on 


on Inſurances, p. 341. the following caſe js | bbard for ſailing orders, which were refuſed ; 


mentioned, which ſeems to agree in principle 
With the above deciſion. It was the caſe of 
Feedon v. Wilmot, at Guildhall, 1744, in the 
time of Lord Chief Juſtice Lee, where the 
hip inſured had departed from London, and 
arrived at the Downs 22d Auguſt where the 
Grafton and Lenox (the convoy) were under 


* plalntif it in this ion. was a failor, and declared on a 


but the Commodore ſaid, ©* Keep on, and J 
% vill take care of yu; and the ſhip being 
loſt that night by ſtriking on the ſhore, the 
queſtion was, if the ſhip was put under con- 


voy, having no failing orders? and it wes 


held the was, and the Plaintiff had a ver- 


dict. 


barrisre D. Conor. 


contract for 52 J. 105. for run- money, againſt the Defendant, 
being captain of a ſhip bound from the Weſt Indies to London. = 
At the trial, before Eyre Chief Juftice, at Guildball, Sittings 
after Hi lary Term, a note was given in evidence, by which the 
Defendant agreed to allow the Plaintiff the above ſum; together 
avith a Pint of rum per day; the latter part of the agreement how- 
ever, appeared to have been added to the note after ſignature. 


Verdict for the plaintiff, 


 Cockell Serjt. now moved for a rule niſi, to enter a nonſuit. 


5 He relied on a variance between the declaration and the evi- 


dence; the former deſcribing a contract for 521. 10s. only, and 
the latter proving the additional ſtipulation for a pint of rum ber 


day. 


He contended that the contract, being entire, could not 
be ſeparated; he cited Sands and Tafh v. Ledger, Ld. Raym. 793. 


and Bri flow v. Wright, Dougl. 640., and ſaid that this caſe fell 


within the principle of a variety of others. 
 BuiteRJ. The agreement given in evidence PERM 


with the declaration, as far 28 the declaration went. 


The caſe 


%, 1 
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Tuousow. 
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May 8th- 


Declaration | 
for 52/7. 10s. 


for run-mo- 
ney; 3 evi- 
dence, a note 
for $524. 105. 
for run-mo- 
ney, with an' 
additional | 
ſtipulation 
written after 
ſignature of 
the note, for 
a pint of rum 
per day, and 
held no va- 
Tlance. 


in Lord Raymond turned upon the deſcription of à written 
agreement, which, if deſcribed at all, muſt tally with the de- 


ſcription; here no written agreement was deſcribed. It is true 
that the agreement given in evidence contained ſomething more 


than was ſtated i in the declaration, but not material to it. 

Eyre Ch. J. At the trial, I was inclined to conſider the latter 
promiſe as no part of the agreement; it was totally different 
from the main body, which was ſo- -executory, that nothing was 

to ariſe upon it till the voyage was complete; whereas this part 
was to be put in foree from day to day, and determined before this 
cauſe of action aroſe, Beſides, the addition was made after ſig- 


nature, 
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nature, and. ſeemed _ be inſerted merely - to aſerain 1 What 
+ ma 4d of rum ſhould be diſtributed to the crew. 
a TH The Defendant, took WARY by b vii motion. i 


"5 7 er f x 


De GaitLox v. 88 L Atelk. 


Furenenp Serjt. having obtained a rate to ſhew cauſe, why on 
the Defendant in this action entering a common appearance, 


the bail-bond ſhould not be ſet aſide, and all further proceed- 


ings againſt the 3 of rg pag gee Go ns it came on | Us 


_— 


rn 


and © Defendant Madame L Art bf wife, e came over tog 


as emigrants from France to England. In Fly 179 75 M. 5 A 2 | 
left England f. for Hamburgh, and then gave a Power of attor- 


ney to the Defendant to manage His affairs. 1 purſuance . 


_ ik, of which the drew and accepted bills for him. Since the hul- 
y whom ſhe 


band's ; relidence i in  Hamburgh, he had carried on "buſineſs with 
'the houſe of Dubois and ſon in London, and the Defendant had co- 


habited with another perſon of the name of Montelun, who called 


himſelf Piccardi, by whom the had a child, and with whom ſhe 
had been carrying on trade. In June 1796, the Plaintiff wrote 
the following letter to the Defendant : "Ye" Will you, or can you 

« procure me merchandize for 7004, as ſoon as poſſible ; I will 
« ſend you immediately 3000. on account, and I will ſend your 


00 hufband goods to the amount of bool: to Hamburgh; and in 
ny return he will ſend me French. goods to that amount, ſuch as 
Wh brandy, hollands, or what be may think moſt advantageous 


«& to me.“ Soon after this the Plaintiff depoſited 3000. in the 
hands of the Defendant, for which ſhe gave him a receipt in her 


own name. The Plaintiff having obtained no goods, Preſſed the; - 


Defendany, to repay the 300]. which he Had advanced, upon which 
the following arrangement took place. The Defendant gave the 
Plaintiff 100“. in goods, and four. bills on her hulband, for ol 8 
each; 3 the bills were in form as follows: . Za 
One month after date, Pleaſe to pay to the order of M De 


04 * Gailln, 9 ſterling, value received. te 
| Get 5 1 « Wife Aurel L aigh, by virtue. 
1 of power of attorney.” 
M. LA. igle 
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M. L' Aigle accepted the bills, but on their becoming due re- 1797. 
fuſed to pay; on which they were returned to England pro- 5853 


| teſted, and the Defendant was arreſted for the ſum of 180/., being - 95 
the balance due to the Plaintiff on the whole tranſaction. | Ha xy g 


The Defendant ſtated in an affidavit the Plaintiff's knowledge LA. 
of her coverture at the time of her coming over to England the 
Plaintiff, on the contrary, denied in his affidavit any intimate ac- 
quaintance with M. L' Aigle, and declared that he had reaſon to 
ſuppoſe from the Defendant's conduct in 0 that in fact 
ſhe was not married to him. 11 

Le Blanc Serjt. ſhewed cauſe. Where it has been known for 
certain that the Defendant was a married woman, the Courts have 
diſcharged her (2); but where it has been doubttul, or $904 has 

appeared, they have put her to her plea of. coverture, and let the 
queſtion be tried ; and this I apprebend they will do, where the 

money is advanced to her on her own account. She has not 
Rated in her affida vit that her huſband is likely : at preſent, or ever, 
to return to England. The letter of Oy from * DL Agle 
was only colourable. 

. Shepherd Serjt. in reply. Had tt: this been a w trade by the 
Defendant, J could not have argued the queſtion. The Plaintiff's 
affidavit conſiſts of inferences only, which are contradicted by his 

own acts, and letter. He cannot fay that he did not ſuppoſe the 
Defendant married, as his own expreſſion in the letter © I will ſend 
* to your huſband” would refute that aſſertion. He therefore 
dealt with her rather as an agent than as a feparate trader. The 
Defendant did not draw the bills as a feme ſole, but ſigned them 
* Wife H. L Aighe,” and the Plaintiff received them, and never 
brought this action till the bills were returned proteſted from 
Hambirgh. If the party has paſſed herſelf upon the world as a 
lingle woman, the Court will give her no relief; but if ſhe was 
known to be married, it 1s otherwiſe. Pearſon v. Meadon, 2 Bl. 
Rep. og. 80 in Matert v. Smith, 6 Term Rep. 452. the Court 
ſaid,“ Though when a married woman impoſes on a trader, and 
= contracts on her own credit, we will not relieve her in a ſum- 
« mary way; Jet. where it has clearly appeared that the Defend- 
ant was a. feme covert, and there has been no contrariety of 
* evidence about that fact, the Court has diſcharged her out of 
6 « cuſtody on filing common bail. 2 Here the Plaintiff knew that 
Ihe was married, and employed her to tranſact buſineſs with her 
huſband. Therefore it is her huſband 8, and not her debt. 


40 | (a) N v. Clarke, 3 Term Rep. 194. | 
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"Exe Ch. J. In my abpreheviiva you miſtake the evidence. 
The letter contains two diſtin tranſactions. In the firſt part, the 
Plaintiff deſires the Defendant to ſupply him with goods to the 
amount of 7001, for which he promiſes to advance zool. imme- 
diately; and this has no connection with the huſpand. Then in 
the ſecond part, he ſtates his intention of ſending goods to the huc⸗ 
band at Hamburgh, for which he expects an adequate return. 
The Plaintiff obtained 100. from the Defendant in goods, and 
bills for 200. making 1 in the whole Zool.; the ſum in which ſhe, 


<F 47 


a8 acting for herſelf, was indebted to him. To whem then was 


the Plaintiff creditor.? He was creditor to the huſband in one caſe, 


for 600/. which he had ſent to /Zamburgh, and for which the huſ— 


band was to return 600/., and as I underſtand, he did ſo. To the 


wife, the Plaintiff had advanced 300l., and not receiving the goods 


5 which he had deſired, to the amount of 70o/7., required ſecurity, 
She gave him 100l., and bills; and on the bills being proteſted, 


he arreſted her. This laſt tranſaction was with her, not with the 
huſband; the Plaintiff having advanced the money on that trade 


which ſhe was carrying on in England. I cannot but conſider 
that theſe parties came from France, where it is not unuſual for 


| the wife to deal ſeparately from the huſband. In this caſe the 


huſband reſided at Hamburgb, ſhe lived with another man, and he” 
made no. objection. . She muſt therefore be reſponſible for her 
own trading, and ſhould not be allowed to ſhelter herſelf under 


the name of her huſband, who is in a foreign country. 


BULLER J. We are not called upon to decide whether the 
Defendant be married or not. It may happen that her coverture 


may be a good defence. Theſe caſes afford no general rule. They 


turn on nice circumſtances. If the 300 l. had been advanced on 
the huſband's account, I ſhould have wiſhed the Court to inter- 

poſe; but ſhe took it for her own uſe. The buſband had no con- 
nection with her trading. The obſervation of my Lord, that theſe 
parties are French, is very material. In France married women 
have many rights, which are allowed to none but ſingle women in 


this country. If ſhe received the 300 f. on her own account, ſſle 


drawn * Procuration, as the only ſeeutity which he could 


1s entitled to no favour. A diſcharge is a favour; and the queſtion 5 


now is, Whether we are te grant a favour or not? If ſhe can 
prove a marriage at the trial, it — be a ebene at law. Let her . 


put her coverture on the record. 
HEATH J. The Plaintiff took the bills from the Datel | 


A 


4 
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-6btain for his debt. But the money was originally advanced to 


ther as a feme ſole. ; 
Rooks J. On the opening of this dion I wiſhed for further 


diſcuſſion, but on diſcuſſion am 8 ſatisfied. Let her plead 


her coverture. 
Rule | diſcharged. 


{ 


11 
1797. 


— amd 
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In Pritchett qui tam v. Rachel Croſs, 2. H. ] fendant's affidavit, He mentioned the cafe 


Bl. 18. where a rule for diſcharging a feme co- | of Mrs. Baddeley, 2 Bl. 1079. where the 


vert, who reſided apart from her huſband, was | Court were not ſatisſied with an affidavit, 
made abſolute, Gould J. ſeemed to diſapprove | but put her to plead her coverture.; and he 
of the ſummaty proceeding by motion, and | ſaid he had always underſtood that ſuch was 
of 1aking the fact of coverture from the De- the courſe both in K. B. and C. B. 


1 


Kar and Another, mee of TarLor a Bankrupt, 
Rid. 


uf Serjt. on a former day obtained a rule to ſhaw cauſe 


being an inhabitant and reſiant within the pariſh of Si. Mary, 


Lambeth, and liable to be ſummoned for the debt for which this 


action was brought before the Court of Requeſts for the Town and 
Borough of Southwark in the County of Syrry, and that the da- 
mages recovered in this action did not amount to the ſum of 405.; 


and why the Plaintiffs ſhould not loſe their coſts in this action, and 


pay to the Defendant his coſts i in this action, and alſo of this aps 
| Plication. | 
The Plaintiffs declared as cen for tailors work done by the 
bankrupt, and the cauſe was tried before Rooke J. at the fittings 
at Guildhall after laſt Hilary term. The original demand (which 
had never been objected to till the action was brought) was 2 4. 18.3 
but the jury found a verdict fer 1 J. 16.5. only. | 
Adair Serjt. now ſhewed cauſe. My objeQion is ſingly this, 


that the Court of Requeſts has no authority to try a queſtion of 


bankruptcy. There is no deciſion, I believe, upon the point; I 


| mult therefore ſubmit it to the Court on the nature and reaſon of 


the caſe. The words of the ſtatute which gives the juriſdiction are 


19th May. 


The Court 


will not re- 


why the Defendant in this caſe ſhould not be at liberty to 
enter a ſuggeſtion ON record, purſuant to the 22 6.2. c. 27., of his 


fuſe leave to 


enter a ſug- 


geſtion under 
the 22'G. 2. 


c. 47. on the 


ground that a 
Courtof Con- 

ſcience has no 
authority to 
try a queſtion 
of bankrupt- 
cy. 


cautious; they are © touching ſuch debts. The intticacy attend= 
ing queſtions of bankruptcy, i is well known, and how unfit the 


Courts erected by this ne. Sar Katutes are to try them. It 
8 | would. 


have made the exception contended for. 
diction be given, the trial of bankruptcy i is s incidental to it. The 
ot Plaintiff muſt make out his claim before theſe tribunals, however 
that claim may be conftituted ; though bankruptcy, or any other 
| queſtion, ſhould happen to be connected with it. Many i intricate 
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would be dangerous to thoſe commercial cities in which courts of 
this nature are eſtabliſhed, if it were in the power of every one to 
draw queſtions of bankruptcy before ſuch- tribunals, by laying the 
damages under 40s. I contend therefore that the words of the 
ſtatute do not bind the Court to an inconvenient conſtruction, and 


that the filence of an act ſhould not (as is ſometimes the caſe) be 
carried too far. 1 
Shepherd contri. The Plaintiffs 3 jn this caſe are perſonal repre- 
e ; now though an. executor. Defendant cannot be ſued in 
theſe courts, Ailway v. Burrows, Doug. 263. yet a Plaintiff admi- 
niſtrator is bound to ſue in them, Maſe v. Wyburd, Doug. 246. In 
the Court of Conſcience act for Middle efex, 23 G. 2. c. 33. ig., 
if the damages are leſs than 40s. the Plaintiff can have no coſts, 
unleſs the judge certify that the bankruptcy, or title to the freehold, 
came principally in queſtion ; ; hs Legiſlature therefore Rath 
bankruptcy within the cognizance of theſe courts, and unleſs ex- 


cepted by the ſtatute eſtabliſhing the court in Jade, it kalle af 


courſe within its juriſdiction. 
Eyre Ch. J. It might have been p | 


But if a general juriſ- 


points may be incidental to a defence, in which caſe theſe courts 


muſt do as well as they can: the preſent ohjection i ls only We. 


ling with the juriſdiction of the court. 
The words * touching the debts” are very extenſive, The 
juriſdiQion i is general, and it is incumbent on the Plaintiff to ſhew 


an exception. My brother Adair complains of the ſilence of an 


act being carried too far, but here he wants to inſert an exception 


not warranted. by the act itſelf: that Is. making the” act ſpeak. 
The caſe is not of that importance which has been ſtated: queſtions 


of bankruptcy ſeldom lie in fo narrow a compaſs as 407; nor are 
they in general very intricate. It would be cruel to make ſuch. 
| ſmall debts as arile on bakers bills, and milk ſcores, the ſubjects of 
litigation in the e courts, becaule a 8 of f bankruptcy 


is involved. 


BurrEn 3 V authorities on the 
ſubject, and wiſhed them to be locked into. He faid that if an 


action would not lie in heſe e courts a debt arifin gin conſequence 


of © 


vote a. 


ent in the Tezichtpte to 
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of a judgment of a court of "a perhaps it might not for a debt 
ariſing in conſequence of the deciſion of the commiſſioners of bank- 


rupt, who have an equitable juriſdiction. | 5g . 


Leave was given to enter the ſuggeſtion, unlefs any authorities 


ſhould be produced. Tr + | 
On the 19th, Adair again mentioned the caſe of Ailway v. 
Burrows, as containing a principle which would ſupport his argu- 


ment. There Lord Mansfield held, that although there were no 
expreſs exception, yet if one were implied from the nature and 


reaſon of the thing, it was ſufficient. If that were ſo, the inſtance 


cited of acts containing expreſs exceptions furniſhed an argument 


to prove that ſuch a juriſdiction was againſt the reaſon of the 
thing. Taking all the acts together they appeared to form one 
code of legiſlation, and queſtions of bankruptey being excepted by 
23 Geo. 2. c. 33. J. 19. they were excepted in all. 


Rook J. In that act, bankruptcy is not excepted, unleſs che 


judge certify that it came principally in queſtion, and r no certificate 
could be expected in the preſent caſe. 


FEyRE Ch. J. Even under that act the local courts have 


juriſdiction over th excepted matters, if the parties think | proper to 


apply to them, but if they apply to the ſuperior courts, they ſhall 


be protected; provided a certificate be made, that thoſe matters 


came principally in queſtion; for the object is not to withdraw 
any juriſdiction from the local courts. It would be much better 


that debts under 40. ſhould be given up, than that they ſhould be 


W 


ſued for in the ſuperior courts. e 5} "7p 


Leave given to enter the ſuggeſtion. 


os the Exchequer C Chamber. 


Kinsy and Another V. Saber, in Error. 


5 Exen from the Court of King's Bench. The declaration there 
L- was in treſpaſs, for cutting down the trees of the Plaintiff 
below, growing in the pariſh of South Moreton in the county of 

| Berks. Plea: That the trees grew in a certain common field in the 
aid pariſh, and that one F. K. was ſeiſed in his demeſne as of 
fee, in a certain farm in the ſaid pariſh, and preſcribed for a 
common of paſture for his ſheep, levant and couchant; throughout 


che 72 — common Held, in reſpect of ſuch eſtate for himſelf, 
: E fn 


May 10th. 


If the lord oN 
the manor 
plant trees on 
a common, 
a commoner 
has no right 
to abate 
them. 


Kia Tr 
. . | 
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his tenants, ec. every year when the common field Could 1 be 


ſown. with corn, from the cutting down and carrying away the 
ſame, until the ſaid common field ſhould be re-ſown with corn. 
It then ſtated a demiſe of the ſaid eſtate: from F. K. to Kirby 
the Defendant below, in right of which he' entered upon the 


fame, and becauſe the ſaid trees at the time. when, Oc. had 


been wrongfully planted, and were wrongfully growing upon 
the ſaid common field, incumbering the ſame and damaging, 


VOY VPtrporerp ney met 


Ee. ſo that Kirby, the Defendant below, could not without 


cutting down the ſame, enjoy his common of paſture in /o ample 


and beneficial a manner as be otherwi iſe might and ought to have 
Zone; he in his own right, and the other Defendant below, as his 


ſervant, and by his command, cut down the ſaid trees, c. Re- 


plication: That the ſaid common field whereon the trees were 


growing, was parcel of the contiguous manors of Sandeville and 
Bray in the county of Berks, and of the waſtes thereof, and that 


joinder: and judgment for the Plaintiff below. For te former 
arguments in this.caſe ſee 6 Term Rep, 683. | 


. deſeribed as three things which the lord ſhall not . The 


the Plaintiff below was Lord of the manors, and that he planted 
the ſaid trees, Fc. To which there was a general demurrer and 


Sbepberd Serjeant for the Plaintiff in error. The replication 
does not deny the allegation that the trees were an interruption to 


the enjoyment of the commoners right, in as ample a manner as 
he was entitled to exerciſe it ; and 1s bad becauſe it does not ſtate 


that the lord left a ſufficiency of common, which queſtion ought 


to have been put in ifſue and tried. I mean to contend, that when 


the lord does an act by which the right of the commoner * 


totally deſtroyed but only parti interrupted, he may equally 
take his remedy by abating the nuiſance, and is not confined to his 


action for damages, as argued on the other fide, A right to com- 


mon without a ſufficiency would be a nugatory right; The Statute 


of Merton, 20 Hen. 3. c. 4. Statute of Weſtminſter 2. 13 £4, 1. 
c. 46. and 3 & 4 Ed. 6. c. 3. eſtabliſh three rights; ingreſs, egreſs, 


and ſufficiency of common when on the common; and theſe are 


words of the Statute of Merton are, Whenever ſuch feoffees do 
4 bring an aſſize of novel diſſeiſin for their common of paſture, 
8 and it is acknowleged before the guftices that they have as much 
OG paſture as ſufficeth to their tenements, and that they have free 
4 epreſs and regreſs from their tenement unto the paſture, then let 


4 them be contented therewith.” Sufficiency of common is the 


right and ws and egrels are the means of enjoying it. The. 


G diſtinction 
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Aiſtinction of the other fide admits that the commoner has a right 179). 
to aſſert by his own act ingreſs and egreſs, but not the actual en- Ti 
joyment of a ſufficiency of common. For it is allowed that if the 3 


lord plant a hedge, or build a wall, ſo as totally to exclude a com- 
moner from the exerciſe of his right, he may abate the nuiſance. 
The reaſon is given by Lord Mangfeld in Cooper v. Magſball, 
Burr. 205. © Becauſe every ſuch obſtruction is directly contrarx 
'« to the terms of the grant; A hedge, a gate, or a Wall to keep the 
% commoner's cattle out, is ins onſiſtent with the grant which gives 
them a right to come in.“ On the ſame principle I contend, 
that when, the lord erects any ahi whether hedge, gate, houſe, 
or tree, which deſtroys either of the commoners three rights, he 
may abate it. In every other caſe of nuiſance, whether totally or 
partially deſtroying the parties right, he may abate, as in 5 Co. 101. . e 
Penrudabel's caſe, 9 Co. 55. Batten's caſe; and this is a general 
| Þrapoſiion) relating not only to property in poſſeſſion, but to 
rights. As in the caſe of a water-mill, the owner of the mill 
having a right to the water of a water - courſe, may, if the water be 
ſtopped i in another's lands, enter thoſe lands and remove the dam. 
So if a way be ſtopped, he who has the right of way may abate = 1 
the ſtoppage, whether it be total or partial. (Eyre Ch. J. ſaid there . 
was a diſtindtion taken in Fitz, N. B. p. 183 in the note. If 
E a way beſo ſtopped, that the party can paſs but narrowly, an 
6 action on we caſe lies; but if it be wholly ſtopped, an aſſize, 
1 14 H. 4. 341.“ 5 diſtinction has been attempted between an „ 
act illegal in itſelf and an exceſs; but this would make treſpaſs 
almoſt eſſential to conſtitute a Ve which it is not; the term 
nuiſance is not applicable to the mode of doing the thing, but to 
- the thing done, and to its effe > on another. If the lights 1 
houſe be obſtructed, ſo that the poſſeſſor i 18 prevented from enjoying 
in lam amplo modo, he may abate what cauſes the obſtruction. See 
Bir Milliam Tones 222; thus in Rex v. Pappincau, 1 Str. 688, 
which was an indictment for a nuiſance, Lord Raymond ſaid, 
KRegularly the judgment ought to be to abate ſo much of the 
« thing as makes it a nuiſance; if a houſe be built too high, ſo 
*« much of it as is too high ſhall only be abated.” In Penruddect's 
cafe the nuiſance was clearly only partial, and it was held that the 
x party. might abate. If there can be no abatement i in this caſe, the 
lord may incloſe almoſt all the common, not perhaps leaving 
enough for an hundred flieep, or even for one, or he might build a NG 


town on the common, and Jet there could be po abatement. In - 


4 


4 


5 
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Bro. af title Common, Pl, 9. it is ſaid, © Where I have common. 


jn another's land, and the owner makes a hedge on the land where 
the common is, I may break down the whole hedge ; but if he 
“ encloſes the whole land in which the common is, by making a 
* hedge on other land which ſurrounds the land in which the 
common is, I may mot break down the whole hedge, but only 
„ part, ſo as to have a way to the land where the common is, and 
< this is the diverſity.“ So Co. 2 Inſt. þ. 88. © If the lord doth 
*< incloſe any part, and leave not ſufficient common in the reſidue, 
* the commoner may break down the whole incloſure, becauſe 
< it ſtandeth on the ground which is his common.” See alſo 
29 Ed. 3. 6. Now this proves that the commoner may abate 
A nuiſance on the common, as well as one obſtructing his way to 


the common, only confining his abatement to the extent of his in- 


Jury. The facts of this caſe do not vary the principle. Upon the 


record it muſt ſtand confeſſed that the lord infringes the right of 


common ram amplo modo. He does not ſay, I did this act as lor d, 
and left a ſufficiency, which he ought to do, for otherwiſe he does 


not ew, that he has planted legally. In Maſon v. Cefor, 


2 Mod. 66., the commoner did not ſtate that he was deprived of 
his enjoyment altogether, but only in ed parte where the hedges 
ſtood, and ſo juſtified pulling them down; and the iſſue was, whe- 
ther he could enjoy tam amplo modo, &c. and judgment was given 


for the commoner. This warrants my argument; for it is the ſame 


thing whether a hedge or a tree be planted on the common. 


; (Buller J. Are you aware that Maſon v. Cæſar was decided on 
the point that the hedge was no part of the ſoil.) Meddling with 
the ſoil or not does not decide the queſtion ; if it did, it would 


equally apply where the obſtruction was total as where i it was par- 


tial. For in both caſes the lord is equally entitled to the ſoil, and in 


the latter the commoner's right to abate has been acknowledged. 


As in 29 Ed. 3. 6. where the defendants juſtified cutting down 


trees, becauſe they were planted in a hedge which deprived them 


of ingreſs to the common. lt is true that there are ſeveral caſes (a) 
to ſhew that a commoner has no right to deſtroy the beaſts or 
.coney-burrows of the lord, though they do not leave him a ſuf- 
ficiency of common; and the reaſon why abatement is not there 
allowed, is / becauſe the beaſts and. conies are only in the nature of 


a ſurcharge. A free warren. is compatible with a right of com- 


mon: but the tight exerciſed here is incompatible. An erection 


) Cape v. Marſball, 2 Milf 5 1. Cooper v. Marſball, Burr. 259. and the caſes there cited. 


by 
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sed is no enjoyment of the common qud common, but is 2 | 
rather a ſubſtraction of the common itſelf. In the caſe of free Ligand 1 | 
warren the commoner may not redreſs himſelf; for though his 1 

right and that of the lord are not of the ſame nature, the modes ß 
enjoyment are. A ſurcharge is not a continued nuiſance, but an 
erection is: to confine the party therefore to an action, would bes 
10 give him 2 perpetual right of action. 97 Suppoſ- e the commoner 
were to bring an aſſiae of nuiſance, he would then have a right to 
abate after recovery: then why ſhould he not as well abate; before? 
for the reaſon for abatement given in the books is to prevent a 
multiplicisy of actions. There is no distinction in principle, be- 

| tween deftroying the enjoyment of a right and preventing the enjoy- 
ment tam amplo modo. There are caſes where total and partial ob- 
ſtructions of rights have been conſidered as equally abateable; and 

I have found none "the other way but thoſe relating to free warren. 
ꝰHWilliam. Se it. for the Defendant Was ſtopped by the Court. . 
4 _ Exny Ch, ]. "This caſe is governed | by that of "Copper, * eig 68 fin 
| larſhall unleſs a good diftintion, can be ſlated between th m. © 5 af bones 
A tree is not an ere&ion on the ſoil ; it is the very fruit and pi pro- nate, 
duce of the ſoil, it is part”of 'the ſoil and freehold itlelf, "and 5 
does it not paſs as ſuch? In public ways you it miglit abate à tree de 
beckuſe it Would 266 ell be A nuiſance. Jt But in caſes Ike the bY 
preſent, it will be a nulifance” or not, according as it injures _ ci. 
eaſemetit'6r not. This cafe has been argued as if Kee ͤͤ ö 
of approvement under the Statute of Merton; but in fact it is no 
ſuch thing. The right here exereiſed by the lord is an original | 
right in the ſoil, prior to that of common, which is only concur- ; 
rent with it But where there is a right of common the lord's 
right muſt be ſo exerciſed as not to-injure the \commoner. If- the | 

lord ſo uſe it as to de roy the eaſement, ſuch an act would be con- , 

ſidered as a nuiſance, | and abateable. If the eaſement be injured 

to a certain degree only, or if i it may! be a queſtion whether injured 

or not, in the nature of things it cannot be a ſubject of abatement. L 

The eaſement in queſtion is a right of paſture over the whole ſoil, 

conſiſtent with a free warren in the lord, and, as I think, with 7 | 

right to plant. If the eaſement be injured, the commoner my 

bring his action and have ſatisfaction in damages. Even where Xe 

the right of common is totally deſtroyed, and the commoner may, 

generally ſpeaking, abate the nuiſance; yet if he cannot abate it 

without interfering with the right of ſoil in the lord, he muſt not 

purſue that Wear. We cannot overturn the caſe of Cooper v. e 
Ge oo 8 om | = 
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Marſhall. Indeed we ought to adhere to it, not only as founded 


alſo in principles of general convenience. Abatement ought to 


be allowed in very few caſes; for the abator is judge in his own 


cauſe. The juſt meaſure of damages ſuſtained will be beſt found 


May 1th. 


The Court 


will not give 
leave to com- 
pouod in a 
penal action, 
after verdict, 


uoleſs the 


Defendant 
can ſhew cir» 
cumſtances 
which entitle 


him to 


ſuch an in- 
dulgence. 
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by an action. Unleſs the cleareſt analogies compel us to pro- 


nounce in favour of abatement, there can be no reaſon to ſtrain 
a point in order to give that remedy. It is a remedy in addition 
to that given by action, and ought to be allowed but ſparingly. 
* think the caſe of Cooper v. Marftall deciſive. e acts 5 10 
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72 I "ON moved for leave to compound, i in a qui fam 


7 aQion after verdict on the uſual affidayit, ſayi ing t that the fame 


had = done by « conſent in in the King' 8 Bench (e). ; 5 DN 9 
þ Shepherd Serjt. on; the part of the Plaintiff conſeated. 3 


Sed per EvxE; Ch. J. What caſe e do you make for ſuch indul- 
gence? We cannot pay attention to the conſent, of the, plaintif f, 
after verdict. 1 do not know that the Court can; do this \ withour 
the conſent of the Attorney General. It i is no longer compound 
ing; the debt is aſcertained, the ſuit is at an end, and the Crown 


may intervene. | Here the affida vit ſtates no eireumſtances to en- 


title, you to this indulgence, if we are at liberty to grant it; at 
leaſt you ought to ſtate a 1 0 of favor. | You muſt Pay the whole 
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ably was Maug ban v. aller, 5 T. R, 98. * Plaintiff obtained the leave of the 


ut. there © fav orable citcumflaoces, were Court, to compound wich the Defendant who | 
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IN THE THIRTY-SEVEN' 


SpENCER v. Scorr. 


* 


wkedend Serjt. ſhewed cauſe "againſt a rule obtained by Run- 
1 ningron Serjt. on a former day, to ſet aſide the proceedings in 
an action for irregularity, wich coſts. 

The Plaintiff had ſued out a quare clanſum fregit againſt 
Walter "Scott and Richard 7 Shaw, and had declared againſt Scott 
only 
8 . When on the face of the writ, tie action appears 


19 
1797. 


May 11th. 


Quare clauſum 
Fregit again 
two, and a 

declaration 
againſt one, 
held regular. 


to be founded on a contract, and two perſons are there mentioned, 1 


the declaräfion muſt be againſt both ; but where the writ does not 


: import a contract, it is otherwiſe. Almoſt all writs are againſt two, 


the name of Fobn Dot being generally inſerted with that of the 


real Defendant, and the Court will not now' kor the purpoſes 


of this rule, | fake * notice that Richard S is not A, fiQitious 


7 


e 


* Running ton "th ſupport 'of che rule. 1 = «fr no "ach gif. 


fin&tion, 1 has been ſtated; ; if the declaration be againſt, one, and 


the writ againſt two, the proceedings are irregular; and even upon 


+, the above © TitinRtion, it may be obſerved here, that Songs the 


„ 


1 


Joe 0 on coma 3 3 | 8 
EE Ch. J. "wy b brother, | el e! it to K * prae- 


fice to put any names into the yrit,' as John Doe ; 4. which is very 


intelligible ; the writ here | is only the Proceſs by which this De- 


I SLY 1 


fendant was brought into Court, and the notice of declaration 
* thn Doe be ever Joined in the 


Bren afterwards is right. | | 
writ with the real Defendant, it follows that proceedings are not 
to be ſtayed becauſe two names appear in the writ, and, one only 


in the declaration for Job Doe i is never inſerted i in the de- 


" 7055 TIO nd e nene V:; 
| claration. * | _ ; 1 1 
5 75 > $2 p< Ayr 3s; Ti 
ell "EL „ bf „anke acbaen without e 
wy oe nid. ot aotby OTE 511 wot ned e 
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nience would 


„* 
A * 


3 


3 2 leb. 


an ation. 


gn. A 'promiſ- | 


ory bote, th 
Cour rt wil In not 
change the rs 


venue from. | 


| London to ie 


county whe 
it was made, 
on the De- 


ſendant'sſtat - 


ing that al his 


| witneſſes live. 
there: but if 


his affidavit 
ſhewthenum- 
ber of his wit- 
neſſes, and 
that a ſerious 
Inconve- 


ariſe from 
bringing 
them up, it 


hn 5 1 1. 18 87 


x Nu 


Ls. 


22 _ | - * & 7 
; : % * 
AIT 7: 


3 


Pf! was an . on. P note 5 401 in pay 
kind of: action the e re. By, that the 1 Defeadant cannot 


| inen 
charge the venue. aftosubi melon act: oobs 1 


William, Serjt. having obtained a to, ſhew gauſe Why the 


fig I QB 5 
venüe ſhonld: r not, be changed from m Lond on to Sh. ropſpire,. on * 


2 that the Defendant. had. a gs defence at Ludlow, in 
Shro Hire, and chat al all his witne 8 liyed, there, as well. as the 


"ge 'of 
£041 1 2 * »-babauo! of * 


We affidavit, . 1 
Clayion Serjt. for the Na by the al e Pt the De- | 
grovnd 


fendant 8 nt may be true, and yet there, ma may be no 


III E 7 30 24 15 b he n £ 


> 


hs 1 


10 r the preſent application. For 50 he. may. how, only one 
; witneſs at Ludlop, a and then it may b 


more inconyenient for the 
Apr 49 


FTC} + 1914 


Plaintiff to carry down bis W 1 Lig 5 2 


L Wit 4 5. 20 43> #- 13 990 


301 
12 p is. 0 


YE 4 


dS £73 DES 


1 is, ee the 
Walz 1 ſühwit chat 


GO "34 (7 [7 


Ti * 


y 2 the affidavit diſcloſes circumſtances fog IV x extraordinary, 


"$38 5 98 F 2312 10 31 


1 

Per Curian, The Defendant only. wears qui 4611002 8 ll 2 
defence, and chat all his. witnefſes live at . Ludlow ;/ ar he does 
nbt ſtate what, are the grounds' 'of his defence, nor whether he has. 
oũe, two, or three witneſſes, or how many. It be bag a number, 


of witneſſes all living there, and he were to fate that on his affi- 
davit, and bew that a ſerious inconvenience would "ariſe from 
bringing them up, it might induce the Court | to deviate, from the 
general rule. But if the Defendant thould, have one witneſs only, 
the Court would hardly change the venue on aceount of that one. 
It might be more expenſive to the Plaintiff to carry down his 
witneſſes to Ludbw, than for the Defendant to bring up his to 
London. It will be * to Nate the circumſtances on an a 
fidavit, 

On the 19th Williams W a 1 affidavit, hating 


that the defence on which the raſa intended to rely, was a 


trix v. Moore; Pole v. Herebin, wil Flicks v. 
Gogfrey, in a note to the above caſe. 


(a) See Foſter v. 3 1 F. KR. 781. 
where the venue was changed under ſimilar 
circumſtances ; e contra, Bevis adminiſtra» 


$7 1 


Per Curiam. 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 
' ſet-off for money paid, lent, had, and received, and account ſtated; 


that he had three witneſſes living at Ludlow, all of whom were 
eſſential to eſtabliſh his defence; that it would be neceſſary wy 


prove a judgment for 41. 55. in the town=court of Ludlow, (which 

however the Plaintiff offered to admit,) and that this application 
was not made for the purpoſe of delay. 

On which the rule was made abſolute, the Defendant conſent- 


— 
1797. 
— 


" Evans 
*. 
WEAVER, 


ing to allow judgment to be entered up as of Trinity term, in _ 


of: a verdict for the Plaintiff at wo aſſizes. 


a 


NEAT v. ALLEN. 


4 * bal in this An da brought up to juſtify, Sbeßberd 
Serjeant aſked one of them, how long he had known the De- 
fendant ? But the Court thought the queſtion i improper. And on 


Shepherd's ſuggeſting that the bail had not been acquainted with 


/ 


It is no ob- 
jection to 
bail that they 
are indemni- 
fied. 


the Defendant above three or four days, and that he was s indem- 


ified by the ſheriff's officer, 
The ſufficiency of the bail is the objec of which 
the Court are to take care: there is no impropriety in their being 
indemnified: it is a very common practice. | 


Bail allowed. 
TavLoR v. SyuUM and Others. © "May 16th. 
D*. for rent againſt the aſſignees of a term. There i no 
; L t 
Pleas. Firſt, That the term eſtate and idee! in the pre- wee f 
miſes did not come to the Defendants by aſſignment: and iſſue ee 
thereon. Second, That the Defendants did not by virtue of any e 
ſuch aſſignment, enter into and become poſſeſſed of the premiſes: re wer | 
and iſſue thereon. Third, That before the rent demanded, or any ridof a leaſe, 


part of it became due and payable, the Defendants oe to one 
William Biſhop. | 

Replication. That the faid | ſuppoſed | 8 to the (ria 
William Biſhop in the third plea mentioned, was had and made 
by the {aid Defendants, by the fraud and covin of the ſaid De- 
fendants, with intent to defraud the ſaid Fi of her ſaid debt: 
and iſſye joined cherean. Labs leaner ona 


50 5 can 9 your ? Certainly not, * the party aGyuiog derives no \benef from 
7 The 


although 
ſuch perſon 
neither takes 
actual poſſe ſ- 
ſion, nor re- 
ceives the 
leaſe. 

2s. If the 
replication 
per fraudem 


by ihe leſſor, 


to a plea of 

aflignment in 
ſuch a caſe, - 
the premiſes, 


22 


A 797- 


5 YLOR 
. 
SH UM and 
Others. 


ag 


CASES 'IN EASTER: TERM 


The premiſes i in queſtion: were demiſed in the year a "My the 
Plaintiff to one Hannah Adams, for twenty-one years, and after- 
wards came by ſeveral meſne aſſignments to one Sibley; in the 


year 1792 Sibley mortgaged the leaſe to the Defendants, who, on 
his becoming inſolvent, and abandoning the premiſes, took poſ- 


ſeſſion, and paid the rent up to Chriſtmas 1795; at which time 


they offered to ſurrender: the premiſes to the Plaintiff, and on his 
.refuſal to accept, aſſigned over to William Biſhop : ſince that time 


the Defendants had neither enjoyed the premiſes nor paid any 
rent: nor had Biſbop taken poſſeſſion, or received the leaſe. 

This cauſe came on to be tried at the fittings after laſt Hilary Term 
in London, before Eyre Ch. J., when a verdict was found for the 
Plaintiff, with leave for che Defendunte to move to ha it aſide and 
enter a nonſuit. er 17 Ta . us 

- Accordingly Le Blanc Segt, Weng on ·a former oy Gbtalned 
a rule to ſhew' cauſe, . and cited the caſe of Le Keux v. Naſh, 


Str. 1221. Where a an W rig to a e in the ke was held 


| Shepherd Sei. for TY Plaintiff now produced: an affidavit, Rating ing 


that the Defendants had informed the Plaintiff that William Biſhop 
the aſſignee lived in Harp Lane ; but that although upon inquiry 
one or two perſons of -that name were found there, yet they had 


no knowledge of the aſſignment. He admitted that the Defend- 
ants might ſelect a pauper for the purpoſe of aſſigning over to him, 
but inſiſted that there muſt be a good and valid aſſignment, ſo as 


to give the ſame remedy againſt the pauper as might have been 


had againſt the Defendants, otherwiſe the execution would be 


| fraudulent. That if this were not the caſe they might have 
aſſigned to a non- entity. (Buller J. If they execute to a non- 


entity it is no aſſigument.) He contended that the Defendants 


had not legally deveſted themſelves, for they had not made ſuch an 


ving had poſ- 


afſignment as would bind the aſſignee, he never ha 


eon of the premiſes, or delivery of the leafe. He cited Philpot 


v. Hoare," Ambl. 485. 5. where an improper deſeription of the 
reſidence of the aſſignee was one eG the meg on which the 


ai ignment was held fraudu len. 


* d. 


Le Blanc contra was ſtopped 1 the Geer: i 


ExxE Ch. J. It was no part of the caſe at the al PO re 


was no ſuch perſon i in exiſtence as ihe perſon deſcribed in the 


aaſſignment; the aſſignment was admitted: on the pleadings. 4 The 
3 ee queſtion is, Whether the Defendants could aſſign to whom | 


. N 
* 
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hey: pleaſed, ſo as to deſtroy their own liability. If you have no 
remedy againſt the aſſignee, you muſt loſe your rent, and get poſ- 
ſeſſion of the premiſes as ſoon as you can. The only caſe in 
which a gueſtion of fraud could ariſe, is, where the aſſignor has 
kept poſſeſſion of the premiſes, of which he makes a profit, and 
has made an aſſignment to prevent reſponſibility. But even there, 
if the poſſeſſion be profitable, there will always be ſomething on 
the premiſes for the landlord to diſtrain; ſo that I doubt whether 
there can ever be ſuch a thing as a fduledit aſſignment, and 
whether an iſſue on ſuch a point can ever be well taken. It is 


1 clear that there is no fraud in aſſigning to a beggar (a), or to a per- 


ſon leaving the kingdom, provided the aſſignment be executed 


\/TayLorn 


V. 
SHUM and 
Others, 


before his departure. The Defendants had a right to deveſt them- 


ſelves of the intereſt, by the mere form of an aſſignment, which 


r the Plaintiff to take poſſeſſion. 
BorLER J. An aſſignee is only: liable while he continues to be 


legal aſſignee; that is, while he is in poſſeſſion under the aſſign- 


ment (5), I will firſt conſider the caſe as it ſtood at the trial, and 
next as it ſtands upon the facts of the affidavit. What was to be 


tried ? not whether an affignment had been made or not; that was 


taken er conceſſis ; ; it was admitted on the record. Where the 


aſſignor continues in poſſeſſion, i is the only caſe where the replica- 
tion per fraudem can be' good ; here the Defendants were clearly 


not in poſſeſſion, and had no uſe of the premiſes ; then what be- 


| comes of the iſſue? Secondly, has any thing appeared ſince the 


; trial to ſhew that Juſtice has not been done? the very reverſe. Was 
the Plaintiff taken by ſurprize? It is true, that he has found a per-. 


ſon of the name of Biſbop, reſpecting whom there is ſome doubt, 
if he be the perſon mentioned at the trial; but the Defendants 
have received no benefit ; they offered to give up the premiſes, 
which offer was refuſed. The Plaintiff adhered to the ſtrict point 


of law againſt the juſtice of the caſe ; the law | is againſt bim, and 


therefore he ſhall have no indulgence. COLE 


enn 


HEAT L” This action is founded on the privity of cltate 05 3 a 
but here there is none, therefore the Plaintiff i is not entitled to re- 


5 coyer. 8⁰ far fem fraud , the e Defendants declared their 


* 


000 binde Th Tovey, 8 gal, 81, 4 ds 7. 4 note, and Ballr's . 112 187. | 
| 8. O. = : Carth, 1 e 
0 4 a. Haller v. Age. Do 461, „in 0 1 
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e Ap res ei et to IA. 


| May loch. 


If a ſheriff's 


officer having 


taken a priſo- 
ner in execu- 
tion, permit 
him to go 
about with a 
follower of 
his be fore he 
takes him to 
priſon, it is an 
eſcape. 
Qu. Whe- 
ther it would 
not have been 
an eſcape al- 
ſo, if the offi. 
cer himſelf 
had accom- 
panied him ? 


CASES. IN EASTER TERM 


4 of Win before nn but che Plaintiff re- 


fuſed to accept. 
ROOKE J. * the fame opinion. | 


{S 


Rilo cb 


BENTON v. SUTTON, 


Dor againſt the Defendant as ſheriff of Surry, for an eſcape | 
4-7 of a priſoner in execution. This caſe came on to be tried 
before Runnington Serjeant, ſitting for Hotham Baron, at  King/ion 


Spring Aſſizes 1797. . 
In a ſuit, in which Benton Was che Plaintiff, * one Evane the 


8 a writ of capies ad ſatisfaciendum, returnable on the zd 
of November, was ſued out on the 1ſt of June againſt Evans, and 


a delivered at the ſheriff's office, and a warrant made out thereon to 


Donolly and Benton (the Plaintiff's father). Soon after a ſimilar 
writ iſſued againſt Zvans at the ſuit of one Tibbits, returnable on 
the. 7th of November, and a warrant was made out thereon to one 
Purkiſs the ſheriff's officer ; by virtue of which laſt writ Zvazs 


Was arreſted on the 27th of September, and carried to a lock- up- 


houſe belonging t to the officer. On the 2d of October he was per- 


mitted by Purkiſs to go in company with one of bis followers of the 


name of Jace, to his own houſe, for the purpoſe of ſettling his 
N affairs, and on the 2d was ſeen riding i in Sf. George's Fields, ina 


chaiſe-cart, attended by the f ſame perſon. | On theſe facts Running 


ton Serjeant being of pinion x that no. eſcape had been made out, 


directed a nonſuit. 
Shepherd Serjt. on this 35 awed cauſe againſt. a rule 1 


by Le ner; . for PAR alide the et and granting a new ] 


trial. | 
 Stebberd. 8 was not 1 . the wilt at The ſuit of 


the Plaintiff, but under that-at the ſuit of. 7 ebotts ; A warrant was 


made out on the Plaintiff's writ, and put into the hands of Benton 
his father, with an injunction not to inforce i it at that time: this 
laſt fact came out upon the croſs- examination. Doug erefore 


the Plaimiff's capias ad ſatisfaciendum was lodged ii ſheriff's 


office in the month of June, and Evans might e be 


* 
b 10 0 
+ ow. 
= « T 4 


conſidered in execution at the ſuit of both, and ſo the preſent —_ 
Plaintiff —_— maintain an action for an eſcape, yet the fact to 


15 Which 
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which I have alluded would be a' ſufficient anſwer, and though not 1797. 
mentioned in Mr. Serjt. Runnington's A. might perhaps ſave ey 
expence, if allowed to be proved now, „ . 
ErRE Ch. J. I fee no great force in that fact. When the FRYE 
Plaintiff firſt took out the warrant, he might not intend it to be 
executed; but on Evans being arreſted at the ſuit of another, he 
might then intend it to be enforced. | Evans being once in execu- 
tion under other Proceſs, it would be very difficult to diſcharge 
him from any writ in the office. 
Shepherd. The law acknowledges but two kinds of cuſtody. 
Cuſtody of the gaol, and cuſtody of the officer. When Zvans was 
arreſted he was taken to the houſe of the officer, not to the county 
gaol: and the ſuppoſed eſcape was his going with a ſervant of the 
officer to his own houſe, for about an hour. Now the. caſes on 
this point are, where the party had once been in gaol: as Balden 
v. Temple, Hob. 202. Platt v. Lock, Plowd. 35. So the caſe of 
Sir Miles Hobart and William Stroud, Cro. Car. 209, was decided 
on the ground of their having once been within the limits of the 
Gate-houſe Priſon. For if a party has once been in gaol, he can 
never quit it without an eſcape in the ſheriff, I admit that if Evans 
Had ever been at large this would have been an eſcape : but the 
queſtion is, whether he can be conſidered as ever having been at 
large, when attended by a bailiff's ſervant. I contend that the 
bailiff had him always (if I may uſe the expreſſion) in his manual 
Poſſeſſion. It has never been held that an officer i is bound- to take 
a party to priſon before the return of the writ; but he muſt keep 
him in fafe cuſtody : while he is with the officer he is in ſafe cuſ- 
tody, whether he be in the houſe, the ſtreet, or elſewhere. This 
is not like the caſe of Hacolins v. Plomer, 2 Black. 1048. For 
there the priſoner was ſtated to be at large, and that means out of 3 
the cuftody of the officer, not merely out of the officer's bouſe. Here 
there was no eſcape from gaol, for the priſoner was never there; 
and no eſcape from the officer, for the priſoner was as much in his 
my at the time of the N eh N as when he was in bis | 
Sbule 5: 1 
Le Blanc contr\. 111 is ed that if Evans ind! 6 gone alone, 
it would have been an eſcape; therefore it is admitted that an 
eſcape may as well take place before the return of the writ as after- 
Wards. Put the caſe thus: May a ſheriff's officer allow a priſoner 
to be at any time in any place, before the return of the writ, provided 
there be ſome N nes by the officer with him? If the 
H R Court 


. 


— 
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Court altos this, they muſt ſay, that if the ſheriff were to ſend the 
A pri ioner's father, or brother, or any other perſon, with him, that 
_ would be ara cuſtodia. The diſtinction is between execution, and 
SUTTON. meſne proceſs. On the latter, the ſheriff may let the priſoner go 

upon his honour or promiſe, and is not liable to be puniſhed, pro- 
vided he have him at the return of the writ. But with reſpect to 
the former, it is different; there if the bailiff voluntarily permit the 
priſoner to go at large, though only for a minute, he cannot after- 
wards retake him. Aihinſon v. Mattiſon, 3 T. R. 176. The writ 
of capias ad ſatitfuciendum having a return day as well as meſne 
proceſs, the only diſtinction between them would be deſtroyed, it 
a continued cuſtody of the priſoner were not inforced, for the pur- L 
pole of making ſatisfaction to the Plaintiff by the dureſs of impri- 
ſonwent. The confinement of the Defendant's perſon is the only 
means of compelling payment of the debt; it is not therefore a 
ſuffieient cuſtody, if the priſoner be permitted to go about with the 
officer, Hob. 202. much leſs with a ſervant of the officer, Plow. 3 5. 
If the dureſs of impriſonment be relaxed more than is neceſſary to 
carry the writ imo execution in a convenient time and manner, I 
contend that it is an eſcape: In BI. 1048. the priſoner was never 
committed to gaol; and the principal queſtion was, whether tliere 
could be an eſcape out of execution before the return of the writ; 
and it was held there might, The houſe of the officer is the gaol, 
ſo long as he keeps the priſoner there. For whatever place is ne- 
ceſſary to ſecure the priſoner,” is for that purpoſe a gaol. In pro- 
ceſs of execution the ſheriff is liable in cafe of reſcue, even before 
the priſoner is carried to gaol. For it is faid in Sir Thomas Jones, 
197, ©. that the cuſtody of the bailiff is the cuſtody bf the ſheriff; 
and if a priſoner be reſcued out of the cuſtody. of the bailiff, = 
6 ſheriff ſhould return it as a reſcue out of his on cuſtody.” 
that the only queſtion is, whether Evans was at large or not, 4 8 
the ſervant of the officer, having the warrant in his Poſſeſſion, was 
; with him. But the bailiff cannot give authority under the warrant 
Ps to his ſervant; for the wartant is directed to a particular perſon. 
= | Either caption or recaption muſt be in the legal preſence of the 
| bailiff. It has been determined in ſeveral caſes, and the rule of law 
is perfectly clear, that he may allow another to lay hold of a party 
in his preſence, but not out of it. For there is no ſuch thing As 
an abſolute delegation | of his authority to a third petſon. Here 
u Evans was not in legal euſtody; - and if he had attempted an | 
Way, the follower could not legally have refiſted bim. One who _ 
TURF > has 
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has no authority to arreſt a perſon in the firſt inſtance, can have 
no authority to detain him in cuſtody. 


eſcape in the ſheriff where the priſoner is at large: what ſhall 
be deemed being at large, and therefore an eſcape, may be difh- 
cult to aſcertain; and whether in this particular caſe the indulgence 
ſhewn to the priſoner will be an eſcape, may admit of conſiderable 
doubt. But one part of the argument ſtruck me as very difficult to 
be anſwered, namely, that Evans was in no cuſtody at all, under 
the circumſtances of this caſe. The cuſtody of the follower, after 


the writ once executed, amounted to nothing; he could have no 


power to detain the priſoner if he had choſen to eſcape, and the 
warrant would have been no juſtification. to him, if any miſchief 
had happened; which reduces the caſe to this point, that the pri- 
ſoner was found abſolutely at large. On this narrow ground, I am 
prepared to ſay that the nonſuit was wrong. On the general one, 
1 think it would require ſome conſideration. Undoubtedly the 


effect of proceſs of execution is to operate immediately by the du- 


reſs of impriſonment; and caſes may be put, where, if the officer 
attempted to juſtify any length of indulgence, under colour of the 
priſoner being always in his preſence, the Court would ſay that it 
Was an eſcape. Suppoſe the officer wore the livery of the priſoner, 
and rode with him to a horſe-race, this would be contrary to the 


5 exigency of the writ, Whether any diſtinction can be ſafely drawn 


between this laſt ftrong, caſe, and the laudable and compaſſionate 
one, of accompanying the priſoner to his houſe, for the purpoſe of 
enabling him to examine his books, and ſettle the means of diſ- 

charging his debt, 1 ſhould have canſtderable doubt. On the nar- 
row Ns howeer, it is clear ſthat the priſoner.1 was not in legal 


cuſtody. | | 
\ BotLen J. Tam perfeatly ſatisfied that the nogſalr a was wrong, 


What my Lord has dropped is extremely correct, and I agree in 


the inſtance which he has put, that if the priſoner had gone to a 
horſe· race attended by a bailiff, it would have been an eſcape: and 
I think that no diſtinction can be made between ſuch a caſe as this, 


and one which originates, in more laudable motives. Wherever 


dhe priſoner i in execution is in a different cuſtody from that which 
is likely to inforce payment of the debt, it is an eſcape. It has 


e aſked whether an action on the caſe would lie for not arreſting . 


on the earlieſt opportunity. k have no doubt but that it would; 


but the damages muſt depend on the particular circumſtances, Ke 


2 


11 | us 
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27 
1797. 
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BEN TOW 


Eyre Ch. J. The caſes go no further than to ſay, that it is an 


V. 
SUTTON» 


1 CASES IN EASTER TERM” 
1797. us put a caſe. The aſt day of lat Trinity Term was the I 5th of 


„ eee June. Suppoſe a capias ad ſatisfaciendum to have iſſued on that 


BEN To N 


SUT10N, 


2 
— — 
— 


— — — 

_ — — — — — 

- — — — = wv — 
p — , — — = —— — _— 
I Oo — nag d. — 1 — — — — — 
+ Y — — 7 ——— — — 2 — — — — — —— — — 2 
4 n — — — — * — 3 — þ — — 2 — = 2 — — = * = . 

bn —_ — — I od * . * * 8 = = 3 

— - — — — — — — = 3 _ bas * _ * 
7 —— —— ” af — = Dn <A — 
— = = — — . — — = — — — —ü—ũ— an = — = 
— — — — — — — — — — EY — —— v—— — — 
5 — — _— — — —— a a * K wy 
. 6 * - — — — _ Y — 
. ——— — * * — — ERR, — — — EOS ear ent 
4 —— — —— — — 
* 
=. 2 8 
— - 
- 
* 


— — 
— — 
— —— 
— 
— PT 


. et nee 


— — — — 
o * — 
” — = — 


— — 
— — 
— — — 
—— mn 
— — 


—— — 
— — 
2 9-04 — 


— ——— 
— 


— W neg matt + ru I API mr mens op 


—— — As, 
— — — ys > 
—— - — — — 
= 
— — — — 
= — — - 


day, and proof that the officer to whom the warrant was directed 
was in company with the perſon named in the writ on the 106th, 
and that\he omitted to arreſt him : on the 4th of November he does 
arreſt him, and on the 6th brings the body into court: if on the 
116th of June, when the officer was in company with the priſoner, 
he was in good circumſtances, and between that day and the 4th 
'of November he has become a bankrupt, the Plaintiff may ſay to 
the officer, I have loſt my debt by your not putting the party in 
reſtraint ſooner, I have ſuſtained damages, and am intitled to re- 
cover them by an action. When a priſoner is removed by habeas 
corpus, if the officer carry him out of the direct road, it is an eſcape. 
The caſe 1 in Blackſtone's Reports pretty well eſtabliſhes the propoſi- 
tion, that there may equally be an eſcape, whether the party has 
been committed to gaol or not. In this caſe what was done by 
the follower or officer (if an officer he can be called) was not done 
in execution of the writ. He took the priſoner from the bailiff's 
houſe to his own, and for what purpoſe ſignifies e; ; he might 
as well have carried him to a horſe- race. 
HzaTEH J. What is ſaid in Hobart 202 (a) is very material. 


The rule ſeems to be that a party muſt be taken to priſon in a con- 
venient time. What 1 is convenient is a queſtion for the determina- | 
tion of the judge, who will admit of all reaſonable delay : but if 
that be made uſe of by the officer, as a means of giving more re liberty 
7 than he ought, he will be liable for an elcape. 7616 

Rooks J. I think: the nonſuit wrong, on the ground which 
my Lord has ſtated, that the priſoner was not in legal cuſtody. I 
ſhall give no opinion on the general ground: I have no doubt, 

however, that where a party has been really injured by the ſheriff” 8 


© neglecting to arreſt on the earlieſt opportunity, an acdion will lie 
for the injury ſoatned, SA 


AT Rule . | 

(a) In Ballen v. Temple Lord Hobart ſays, | © time (as it is ſometimes practiſed); for the 
Let keepers of priſons beware when they | ** writ warrants no more, but that he be 
« receive an habeas corpus from Chancery, brought out of priſon only ſor that ar- | 
or any other court, bearing teſte in the | “ poſe, and only for ſo much time as in 
66 end of a term, to have the body of one in judgment of law ſhall be convenient and | 
| 4 execution in the court the next term, that | « neceſſary for the execution of the writ, 
4 they do not, by colour of ſuch writs, ſuf- |. and no more; which in n 5 


B for the my 4 to go at large all the n mean | ny . muſt ever r be ta e 4 
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In the Exchequer chender, 


Serre V. HARRISON, in Error. 


4 


Een, on a Feen, in the King” 8 Beschi in at action of cove- 
nant, for liquidated damages. The Plaintiff in error was mon- 
mand $4] hs | 
On a former day Non in moved « that it ſhould po thforred 
« ©.to the.clerk of the errors, to calculate the amount of the intereſt 
0 upon the final judgment recovered in this cauſe, in his .majeſty's 
4 Court of Xing Bench, from the time of the allowance of the 
1 writ of. error, until the ſigning· of the non: pros in this Court, and 
& that ſuch intereſt might be added on the damages, for which ſuch 
* final judgment was entered up.“ But the Court ſeeming to 
think there. might be ſome difference between this and the caſe of an 
affirmance of judgment, only granted a rule to.ſhew cauſe. | 
Giles now ſhewed cauſe, and ſaid that he would not contend 
for a dltindtion between a judgment of non- pros, and a judgment 
of afſirmanee, as he found no caſes to warrant it, and the 3 H. 5. 
c. 10. did not appear to allow ſuch a diſtinction. But on the au- 
thority of Shepherd* v. Mackreth, 2 H. Bl. 284. ſubmitted that as 
it was a matter intirely in the diſeretion of the Court, to allow 1 in- 


tereſt in the ſhape of damages or not, they would not five it, 
where the delay was not imputable tothe Plaintiff in error, for in 


fuch cafe the Defendant was entitled to no indulgence. He ſtated. 
chat final judgment in the King's Bench was ſigned on the 6th of 


July 1795, ſoon after which the writ of error was brought; that 
i the Michaclmas term following, the Plain: tiff in error filed a 
bill in the Exchequer, and obtained an injunction; that the anſwer 


was not put in till the 11th of February 1796, to 'which excep- 


ffons were taken and allowed; that an order was then made to 
amend the bill, which was accordingly done, and that a further 
anſwer was not put in till the 27th June 1796, and the injunction 


was not finally diſſolved till the 15th December following. He 


contended, that notwithſtanding the injunction, the Defendant 


May 17th. 


The Court oſ 


Exchequer 
Chamber will 
allow intereſt 
to a Defend- 
ant in etror, 
under the 
3 M. 7-c. 1d. 
on a judg- 
ment of non- 
pros as os 
as On a ax 
ment of a 
Hrmance. 
Note; For 
the future, 
the intereſt 
allowed will 


be 5. per cent. 


inſtead of 4. 


might ha ve proceeded · to non pros the writ of error, by a motion by 


of courſe in the Excheguer; 1 Fowler's Praetice in the Exthe- 
quer 3 30. and-that"*conſequently the delay was on his fide.” He 
could net complain of the Plaintiff's. depriving him of the fruit of 
this Judgment, when 1 in lac he 7 tied up by an injonction. | 


At 


5 


; * * : 
IOW! | | | ; 
_ * 4 — | 7 
4 . ” F 
” 2 


5 — CASES IN EASTER TERM 


At all events the delay was imputable to him ſince the roth of 
December, as the injunction remained in force till that time only. 


2 
be Eyre, Ch. J. We certainly have no juriſdiction to inquire 


- Handle. | , j | 3 ts, 
1 cet IMS the proceedings in' equity. But the Plaintiff having, pro- 


_ © ceeded there without juſt ground, as the event has ſhewn, is + ſtrong 
1 reaſon to induce us to go as far as we can againſt bim. 
Duampier then ſuggeſted, that as money was now ſo much 
| Ĩi'ſen in value, if the Court ſhould not allow the Defendant in 
eetror od. per erm althdigh 47.” had been the uſual ſum, it would 
ene enabling the Plaintiff in error to "_ the Defeadant with ; 

en deo e WOO money. e - 

Seiler contra, [relied | on the enten ef 2 rd'v. Mackreth, and 

A Lord Lonſdale v. Littledale, 2 . BY is where the Court allowed 

EI wk 41. per cent. only. ; A 

ITS Curiam. The better way will be to allow 4 7. per ent len, | 

Ns 4 in the preſent inſtance, and to (ng notice that of be e cent. thee 
en be allowed n e e te 
| dro: ee bin les ge be Rule bg. 
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m the «Exchequer Chanber.. . 117 . 
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Where "YI Jonounvr of on a a ſpecial verdict i in cle@nicnt 3 1 — deen 
ment for the 


r feed for the Defendant in the King's Weeks and eee in Aw, 
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a ſpecial ver- Court, | | 1 
dict, is re- r | 
L ans in the Cbambre now moved that 1 0. be 10 to oh judgment, 
1 | quer 
Chamber, has the Plaintiff do. recover his term, e and coſts. He 


that Court on 


wo wi cited Phili 4 v. Bury, Lord Raym. 10. Carib. 319. and Shinn. 514. 
eats where Holt Ch. J. ſaid * There would be a difference where judg- 
the Plainif. “ ment was given upon demurrer, and | where upon a ſpecial. ver- 
| « dict: where it is upon a demurrer, the Courts above ought to 

« give a judgment. for the Plaintiff (if they reverſe that for the 
<© Defendant), and then it is ſent, down, and a writ of inquiry 
goes, and upon that the Court below gives à final judgment; 
4 but where it is upon a verdict, there, if they reverſe a judgment 
« . they ought to give the ſame judgment. that ought to have been. 
« given at bra, and that en _ ae fent to the. Court 
« ee mn r art has inn cow ont it nan in: mnobai 218 
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The Court ſeemed at firſt to doubt whether they ſhould, grant 
this in the firſt inſtance, or only give a rule to ſhew cauſe, but 


on confideration, thinking the point decided, ſaid: : that the Plain- 
tiff muſt enter up his judgment at his own peril, for if he en- 
tered it wrong, he ſubjected himſelf to angther writ of error, 
and reverſal i in another court. | | 


Accordingly leave was given, in the firſt i inſance, : 


to enter up Judgment of reverſal, and that the 
Plaintiff ſhould recover his term, damages and coſts. 


AN DERSON ©, Noam. 


- ＋* a in this action having been arrefied by the name 
of Noah, and put in bail by the name of Mel; I; was ob- 


jected, by vl Blanc Serjt. at 
was no bail i in the action before the Court; but the Court gave 


leave to amend the bail-piece. DOE 
; 1 1 Mow Ty | | 
Pg: 
AC lant, Lr, Gent. Tenant, ang Wo 
: 0 5415 
Housk and Others Vouchees. 


*«- 4 4 
« 5 , f at; 1 0 + #5 a 4 1 


\N this day Runnington Serjt. defined the opinion of ihe Covi, 


on two objections, n by one of the officers, to the 
A* ; 


paſſing a common recovery. oats wo 5 . 


The firſt objection was, that at the foot of the precipe at 
bar, it was ſtated that, © the tenant in perſon voucheth to warrant 
a Fobn Chappel Woodhouſe, elerk,- Ann Monpeſſen, ſpinſter, and 
% Mary Woodbouſe, widow,” whereas the dedimus was, © the te- 
« nant in perſon voucheth to warrant Mary Woodhouſe, widow, 
=_ John Chappel egg chu. was Ant e ane 3 

mb the nhmes. 
The ſecond and more ractertal tits ea in es War- 
rants of attorney; taken by virtue of the commiſſion. For there 
being three vouchees, two of them had given one joint warrant 
of attorney, and the other had given his on a ſeparate piece of 
parchment, « when in ſtrictneſs the warrant ought t to have deen, Joint, 


ae is, all on one piece of parchment. n 
He ſaid,” that it was the wiſh of the Ugcer, 


25 38 


14 


that thi 18” Hehe? 


at the time of juſtification, that there 


, May 18th.” 


Mihowrr in 
the bail piece 
amended. 


May 18th. 


It is no ob- 
jection to the 
paſſing a 


common re- 
covery, that 


the orcer of 


the names of 
the vouchess 
in the præ- 
cipe at bar, 
and the de- 
dimus varies, 
Nor that the 
warrants of 
attorney of 
the ſeveral © 
vouchees, ate 
on ſeparate | 
pieces of 
parchment, 


and be 8 to the Court; "though both, the. warrants 'of Ns 


28 8 being annexed to the dedimus, could. net; be conſtrued 


do 


1 


3 


Lang 
a. 
Woo 
Hos E. | 


Where bail 


are oppoſed, 
and rejeded, 
and Le De. 


ſorrendered 
on the next 


day, he may 


Juſtify new 
bail without 


paying the 


colts of the 


former oppo- 


ſition. 


* 
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A bill of ex- 
ceptions be- 
ing no part 
ot the n 
in the court 


£o be includ- 


ed in the tax - 


ation of · eoits 
there. 
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y other premiſes than thoſe contained thirds; He. 


added that all the parties were defirous chat the recovery Would 


The Court bene Eyre Ch. J.) thought that Gere was nothing 
material in either of the objectionss. 5 


And Heath J OY that the warrants would be ad even in a 
real ſult. 5 N | 


: — , 


HoLwarD v. ANPDRR. 
1 in this action were oppoſed and rejected on a former day, 
49 and the Defendant ſurrendered on the 1 next; ; Om bail . 


Oe now brought up for Juſtification, | 


 Cockell Sexjt. inſiſted, that the Defendant! 1 not jog, "FO a 
priſoner at che time of the former oppoſition, the Plaintiff was 
entitled te the coſts of that — before the r new 7 bail could 


be ſuffered to juſtifſ. | 
Sed per Curiam, The Court will not inſiſt on the coſts of a 


former oppoſition being paid to the Plaintiff, where the Defendant 


Mm ſurrendered on the next day. It has ately been determined 


otherwile. 1 
It 85 — 4 1 2 50 ret f? 7 4 
2 4 Tic wot 4 F634 ; lu LAH | ; 13 499 oe 2 ) 
Garpver d. Bens. nommog 6 gf es 
E by ip he Serit. 5 that the prothonotary wight x review 175 
taxation in bis, caſe, and allow e coſts of A, bil of e. 
| ceptions. . tae (4 | d , CROP. 1 20 45 : NF 1 1 * NY 60 . x 0 * 1 


Her Oman. Tbe bit 161 Las part cl, the Sa 
till after judgment; if 4 it were, the Court ought to take it into 


conſideration before judgment; which is never done (). The 
cCauſe proceeds, and judgment is given here, as if there were no 


| bill of exceptions; this may be accounted for, by the practiee 


which Ry eee, .of W uy ones in bank. The bill 


p "i 
"12'S + . ] 


'@ ond) 1.8.46 24, 25 in the PA 5 « «dere ; ; N W he 1 Wine his 


Se Fitzjames Ch. }. aid « Ex rigore | 6 « writof error to Parliament, which would 
46 juris a patiy ſhall not take advantage off bea great delay, and coſt to him; where- 
«- bill of -excepti6ns in arteſt of,judg- | , fore. it is ,pradeor that we ſhould exa- 


ment, but ſhall be. put to his writ of oo, % mine the matter before judgment,” See 


«and this i is good to be obſerved in C. B., alfo "Enfielel v. Hill, 2 Lev. 236. and Baller's 


4 for the ee hate a Writ * NV. P, 310. e 3117 20 Ty er 80 ts | 
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of exceptions is carried into a Court of Error, and there annexed 
to the record; if it had been part of the record here, there 
would be no occaſion to ſend for the judge to acknowledge his 
ſeal; when that is acknowledged, it is then, for the firſt time, 
annexed to the record. Being for the benefit of the party who ten- 


ders it, and remaining in his poſſeſſion, it is in his breaſt to employ 


it or not. Regularly it ought to be tendered at the time of the trial, 
and ſealed by the Judge in Court; and though the practice i is to allow 
the counſel to tender it afterwards, and ſome expence may ariſe 


to the parties before ãt is ſettled, yet this i is not in a regular courſe 


of proceedings, upon which coſts can be incurred. If the record 
be lengthened by the bill of exceptions, coſts will be allowed for 


copying, fees to counſel, &c. by the Court of e But there can 


be no coſts in the Court below. 
2. Blanc 1 took owe, by his n motion. 


| SAUNDERS v. PITTMAN: | 
RvLE having been obtained by Runnington Serjt. to Sos 
* > cauſe why the trial in this caſe ſhould not be put off till next 
Hilary term, on an affidavit, Rating that a maſter of a veſſel em- 
ployed in the Southern. Whale Fiſhery, was a material: witneſs in 
| the cauſe, and that he was expected to return about Chri Amas 
next, 7 ; : 
» Shepherd Serjt. Para fon 1 an " aMdaxit, ftating that this 
aQtion was brought on articles of agreement in the poſſeſſion of the 
Defendant; that the Defendant had- delayed the cauſe, and pre- 
vented the Plaintiff from going | to trial, while the Defendant's 
witneſs was in England; by withholding from the Plaintiff a 


1797. 
—— — 


GAR UNE 


„ 
BAlLLIE. 


May 28th. 


The Court 
will not put 
off a trial at 
the inſtance 
of the Defen. 
dant, on ac- 
count of the 
abſence of a 
material wit- 
; nels, if he 
has conducted 
himſelf un- 
fairly, or 
been the 
cauſe of any 
Improper de- 
lay. 


copy of the articles, till he had moved the Court; when the Plaintiff . 


found himſelf obliged to amend. He added that after the amend- 
ment, the rule to plead happened by miſtake to be in the original 
cauſe, inſtead of the amended one, and that the Defendant refuſed 
to waive that advantage, which produced a further . 

... Runnington contrd. 
- Per Curiam. The Court will not in all caſes be content with a 
| common. affidavit to put off a trial. It muſt be ſatisfied that in- 


juſtice would be done, if ſach an application, were refuſed. Here 
a poor Plaintiff claims a debt; he wants to amend his proceedings 


by the articles of agreement, and the Defendant delays ſhe wing 


chem till he is obliged ſo to do; and in the mean time his witneſs 
K | leaves 
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Sau N DERS- 


Vs 


PITTMAN: 


May 20th, 


term coffs 1 


aa rule of 
ference, does 
not include 


8 The general 


In 
re» 


the coſts of 
that refer- 


ence, 


'' plied to the prothonotary to ſtrike out the coſts of the reference; 


= 
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Leaves Eagland. He has therefore brought himſelf into this ai. 

ficulty, by endeavouring to take an unfair advantage, and the 
Court will not conſider itſelf obliged to put off the trial of a cauſe 
for the accommodation of the Defendant, if the Defendant has 
not conducted himſelf — and un and 1 he gh have 


a his witneſs. j 
47 5 ed „% tang ! Rule e diſcharged. 


nr U. Toxs row. 


BY an antes of the Chief J uſtice, made with the Suting of the 
| N parties, for referring this cauſe to arbitration, it was ordered, 
« © That the debt for which this action is brought, be referred to 
« F.C. Eſq. to ſettle and determine how much} or. if any and 


* 


£ 


for what ſum he ſhall find due, the Plaintiff ſhall be at liberty 
to enter up his judgment, and ſue out execution for ſuch ſum 
* ſo found due, together with his cofts, provided the ſaid debt fo 


Mm to be ſettled and aſcertained amount to 40 s | 
Ale he arbitrator awarded 401. 145. for the debt, and 70% to be 
een by the prothonotary, His taxation amounted to a cer- 
t iin ſum Including the coſts of the reference; on which allocatur 


judgment being entered up by the Plaintiff, the Defendant ap- 


* "= who, on reconſidering the matter, diſallowed them accordingly. 


RE was referred to arbitration, and the Court directed the coſts of 


— 128 


Le Blanc Serjt. on a former day baving obtained a rule abs to 


9020 ſet aſide the judgment for this irregularity, = © 


Shepherd Serjt. for the Plaintiff, APE TP that DIV a cauſe 


the cauſe, to abide the event of the arbitration, arid nothing was 
faid in the rule about the coſts of the reference, the coſts. of the 
reference became part of the coſts of the cauſe, and fo he under- 
ſtood t the practice to be 3 in the King 55 7 | 

Le Blanc contra, ſaid, That under the rule the cofts at Jaw (a) 
only, followed the event of the award; ; and if the coſts of the re- 


ference were intended to be included, the arbitrator ought to have 


awarded them, which he had not done; that as the reference was 
matter of mutual accommodation, the coſts ought to be paid by 
both PER equally, unleſs otherwiſe directed by the rule. 


0 ts 127. 2: . 2 ne Pro in * * 50. 615th 
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what ſum 1s due to the Plaintiff From the Defendant, and that 
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IN THE THIRTY- SEVENTH YEAR OF GEORGE III. 


Exkr Ch. J. It is impoſſible to ſay that the judgment in this. 
caſe is irregular, for it follows the allecatur of the prothonotary. 


The queſtion therefore is not properly brought forward, but as it 
is before us, we may as well decide it. The whole difficulty ariſes 


from the ſuppoſed practice of the King's Bench. If that Court 
has ſanctioned the practice of including the coſts of reference under 
a condition in the rule, relating to coſts generally, I do not feel 
myſelf at liberty to ſpeculate upon the point. It appears however 


to me, that a reference being made for the convenience of both 


—ä—ũ——I—ÿ— —— 


parties, the expences ought to be ſuſtained by both. A proviſion 


for the coſts of reference being generally made in the rules, but 
omitted in the preſent inſtance, is a ſtrong argument to ſhew that 


they were not here intended to abide the event of the arbitra= 


tion. 


- BuLLER J. The general practice in drawing up theſe rules, is 
to diftinguiſh between the coſts of the reference, and the coſts of 
the cauſe; the latter uſually abide the event of the arbitration, 
the former not. Here that diſtinction is omitted, it is referred to 
the arbitrator, to determine the ſum due between the parties, and 
the coſts are to follow the event of his award. I am inclined to 


think the practice of the King 's Beucb, as ſuggeſted, to be right. 


Does not the term /. mean all cofts? T do not ſee how to diſ- 
tinguiſh between the coſts of the cauſe, and thoſe which ariſe in 
the progreſs of the cauſe. All coſts which ariſe between the writ 
and the judgment, unleſs otherwiſe provided for as the cauſe goes 
on; muſt be confidered as the cofts of the cauſe. But as we have 


ſeen theſe coſts of reference amount ſometimes to very hard ſums, | 


it might not perhaps be foreign to ſuppoſe, that they were pur- 
poſely omitted in this rule to avoid the poſſibility of ſuch ex- 
pence. If there are any authorities on the ſubject, 1 think \ we 
muſt be bound by them. 


HEATH. I Wich an Ae e i of 1 to een in i the 
two Courts. 


"Rooks J. If there be. any caſe 1 in, the King's, Bench 10 that 
effe, * think the coſts of the reference mould abide the event of 


the arbitration ; otherwiſe 1 ſhould be of opinion with my Lord, 
that they ought not to be included. 1 
The prothonotary having been deſired to inquire concerning the 


practice of the King's Bench, on this day reported that he had been 


informed by the Maſter, that though. no caſe had occurred within 


his knowledge, mhere this queſtion. had arilen under the order of 


e 4b 19 * : * 


PO 1 Judge; 
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a Judge; yet that it was generally abilf{6o4 that an arbitrator 
had no power to give the coſts of the award, unleſs under a pro- 


viſion inſerted in the order of ni prive. 

Per Curiam. As we find the practice of the King's 7 Beucb "FA | 
not warrant the idea of including the coſts of the reference un- 
der the general term cots, the Plaintiff muſt now move to reform 
his judgment by conſent, and reduce it to the proper amount. 
But as the judgment was, ftrialy ſpeaking, regular, and the 


Plaintiff was under the neceſſity of oppoſing this mötioct, we ſhall | 
not allow the colts of this application. 115 


4 


HoLLts U. BRANDON. 


Ouurron Serjt. moved for a rule to ſhew cauſe, why the De- 


fendant ſhould not be diſcharged out of the cuſtody. of the 


Warden of the Fleet, on entering a common appearance, on the 
gram? of an nee in n . hae which he was held 


tobi nl cog 5 


The alidavit was intitle 4c . Edward Hollis Plaintiff, ** 
11 « William Brandon Defendant,” and proceeded to ſtate that 
% Milliam Brandon, the Defendant in this cauſe, is juſtly indebted 
< to this deponent i in the ſum-of C. — for work done and per- 
4. formed by this deponent and his. ſervants in and about the 
« buſineſs of the ſaid Defendant, and for the Gaid Defendant; : and 
« for divers materials found and provided in and about the ſaid 


< work; and for money lent and advan ws to the ſaid Defendant 


00 at his ſpecial inſtance and requeſt. 1 i 
2 he Defendant had been arreſted « on a bil of Middle oor. _ 


bailed, and afterwards ſurrendered, himſelf to the King 9 Bench 


Priſon, from whence he was removed to the Fleet by habeas Corps 


before declaration delivered. 
On theſe facts, the Court 1 a Foy to Bow a but tug- 


geſted, to the, Plaintiff that be. might file a ſupplemental affidavit. 


* On the 26th, Shepherd Serjt. ſhewed cauſe againſt, the rule, and 


contended that there was no neceſſity for a ſupplemental . 


as the original one was ſufficiently poſitive. ; 


_ . Clayton Serjt. in ſupport of the rule. The eh EG was here 
intitled Eduard Halli 17 Plaiutiff and i lliam Brandon Defendant, 
at a time when no cauſe in fact exiſted, An order was actually 


made i in this very cale, by one of the juſtices of the King s Bench, 


ber the Aiſcharge of he Beten, but he * been removed | 
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to the Fleet, the warden could not obey that order, and there- 1797. 
fore the queſtion is brought before this court. In King v. Cole,. 
6 T. R. 640. the: affidavit being intitled, . R. King qui tam v. . 
F. Coles,” the Defendant was diſcharged on common bail. Alſo BRANDON. 
in a caſe of Sir Jahn Call Bart. v. before A/bbur/? J. the 
Defendant was diſcharged on the ſame ground, and no obligation 
made. This caſe is ſtill ſtronger, as the affidavit was not only in- 
titled with the names of the parties, but had the addition of Plain- 
tiff and Defendant. It is a general rule, that a Defendant ſhall 
not-be deprived of his liberty, unleſs the Plaintiff can be indicted 
for perjury if his affidavit be falſe. It muſt therefore be poſitive. 
here being a doubt in the preſent inſtance, whether an indictment 
for perjury could be maintained or not, the Court has given the 
Plaintiff an opportunity to file a ſupplemental affidavit,” which he 
has not done. On the above grounds therefore I ſubmit that the 
rule muſt be made abſolute. _ | | 
Shepherd Serjt. contro, This caſe may. be Ailinguiſhed from 
achat of King v. Cole. There, the name of 7. Cole was not added 
to the word Defendant in the body of the affidavit, whereas here 
the Plaintiff ſpeaks of William Brandon, the Defendant. Beſides, | 
the word © Defendant” may be rejected as ſurpluſage, for it is poſi- 
tively ſworn that Wi liam Brandon was indebted. 
Eyre Ch. J. The idea of a ſupplemental affidavit rrocecded on 
A collateral ground-: it was ſuggeſted with a view to aſcertain who 
was meant by the perſon called Defendant. The Court underſtood 
that the aſſidavit was intitled, but that no name was added to the 
word * Defendant” in the. body of it. If there be no other deſcrip- 
tion of the perſon indebted, the word * Defendant” is looſe and 
uncertain, and. ought to be ſupplied ; but when the affidavit lays, 
« illiam Brandon Defendant,” I ſhould much doubt whether it 
| would be bad, merely becauſe it was intitled © Edward Hollis Plain- 
tiff and Milliam Brandon Defendant,” before the commencement of 
the cauſe. Since the ftatute for ſuing out bailable writs, it may be 
à queſtion whether an athdavit to hold to bail be not in fact a 
commencement of the cauſe. Why is a writ conſidered as the 
commencement of the caufe before the parties are in court? and 
yet it always is ſo. This way of conſidering i it will not break in 
upon what has been ſaid, that in an indictment for perjury, if the 
indictment ſtate the perjury to have been committed in an affi- 


48 * davit in a cauſe,” and there be no cauſe, the party cannot be 
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„ conviated: but here I doubt whether the e be not a com- 
8 mencement of the ſuit. N : 
. + BuLLER J. It has been ſaid ehie if the Plaintiff was indicted 
ö perjury there might be a doubt whether he could be convicted 
on a ſupplemental affidavit. Have not the Court juriſdiction? An 
application is made to them to diſcharge the Defendant in the re- 
gular exerciſe of their juriſdiction: they require a ſecond affidavit 
to aſcertain the debt: there can be no 5 1 8 then in the Han- 
ũÄElñ“. n.. niggas 2] Sat] 
The Court having taken time to, inquire, Eye Cb. . this toy 
ſaid: We have conſidered this queſtion, and have found, upon in- 
quiry, that it is the ſettled practice of the King's Bench, that in a 
motion for an information, if an affidavit be intitled in a cauſe, it 
is rejected. We think the rule ſhould be univerſal, for the only 
ground on which it is founded is, that it would be difficult if not 
impoſſible to indict for perjury upon ſuch an affidavit. We think 

alſo that the W of both Courts ſhould.be uniform. 
5 Rule abſolute without coſts (s)- 


(a) Subſequent to this, in the caſe of [ lt a then before thew, diſcharged 
Clarie v. Cazothorne, Tr. T. 1797, the Court ſimilar rules to the preſent: but at the ſame 
of K. B. conſidered the practice of intitling time determined to make a rule of Court 
affidavits to hold to bail too com mon to be ordering that ſuch affidavits ſhould not be 
e erroneous: ; and EE} in two ? inticled for the fature. Yide7 T. R. 321. 
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The Court of Fungus . | on a. Es day e a rule to der cauſe, 

e Fong >. why judgment as in caſe of a nonſuit ſhould. not be entered 
p27 

pzymentof up in this caſe, for not proceeding. to trial e to the Flain- 


coſts for not 


proceediog to tiff 's undertaking. . , 
5 15 The. Court now inclining againſt him, « on an affidavit of merits 
, . Henn by Runnington Serjt., and a peremptory undertaking to try 
ey « dat the next aſſizes offered; | 
| Shepherd deſired that payment 4 colts for 1 not proceeding to 
4 | rial might be made a term of diſcharging the rule. | 
The Court ſeemed at firſt to doubt whether, if a party elected 
15 move for judgment, as in, caſe of a nonſuit, he did not thereby 
--waive the coſts of not proceeding to trial; and if intitled to, them, 


9 - whether 1 it was not neceſſary. to apply by a ſeparate motion; but 
having 


WW Ga 4 - 2 , ' | 0 4 
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having read a note (2) from the book of one of the officers, by 


which it appeared that the practice of this Court differed from that 
of the King's Bench in this reſpect, they ſaid that coſts for not pro- 
coeeding to trial might be given on the motion for judgment as in 
caſe of a nonſuit, and accordingly with that condition 
| | mee the rule. 


a) The name of the caſe mentioned in | rate motion, was Triands v. Goldſmith and 


the above note, where the Court of K. B. Another. 
refuſed to give ſuch cofts, unleſs on a ſepa- 


Rice ö. Brown. 


; | \HE Plaintiff in this caſe ſued 2 as a pauper : : and the cauſe ſtand- 
Ting in the paper for trial, on the firſt ſitting in Faſter Term, 
was on that day made a remanet, until the ſecond fitting in the 
fame term, by an order of niſi prius at the inſtance of the Defend- 
ant, he undertaking to pay the coſts of the day, and alſo of that 
_ application. - The order was made a rule of this Court, and the coſts 


allowed by the prothonotary ; but the Defendant refuſed to pay 


them: in conſequence-of which, Bee Haw W on a former 
day moved for an attachment. e . 
When this was firſt mentioned, the Cert as to entertain 


ſtrong doubts whether a pauper could be allowed colts ; ou Run- 
977 was deſired to look into the matter. 


39 
1797. 


joinen 
V. 
Mog&xz1s. 


May 27th. 


A pauper, as 


ſuch, can ne- 


ver pay coſts, 
Semb. Thar 


he may re- 


ceive them 


for the de- 
faults of his 
Opponents. 


On this day he contended, that it was regular for a pauper to gy 


recover coſts, and that it was the practice to allow them, where, 


had he not been a pauper, he would by the verdict have been en- 
. 0 to them. He cited 3 BI. Com. 4o1, RUE it 1s ſaid, © 


« pauper may recover coſts, though he pays none;“ „and de 8 


v. Foulkard, 1 Eg. Ca. Ab. 125. where Lord Somers, after much 


inquiry, ordered coſts to a patper; “ for though he were at no 


«* coſts, or at ſmall coſts, yet the counſel and clerks did not give 


e their labour to the Defendant, but to the pauper.“ He ſaid in 


W alter v. Packer, Cooke's Caſes of Practice in C. P. 47. the Court 
| ordered coſts to be taxed againſt a pauper for not proceeding to 


trial, and declared that a pauper ſhould pay coſts for all defaults, 
as an executor or adminiſtrator ſhould for their own defaulig{s). 


If then a Pauper was liable to pay coſts for bis own ra gerda . why 


4 


. (8) See alſo 1 Ser. 420. 0 e 
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1797. ſhould he not receive them for thoſe of his opponent. He urged 
67nd that in this caſe, it was hardly within the diſcretion of the Court 
v. to refuſe them, fince the application was founded on conſent, and 
a voluntary nn to pay the coſts which had been * a 
rule of Court. | 7 
_ Cockell: Serjt. contra, gia, {and it was allowed on the other ade) 
that the pauper had not the ſmalleſt merits on the trial. 
Per Curiam. The caſe that has been cited reſpecting the bay- 
ment of coſts by a pauper, is not law. The mode of proceeding 
by the Court is this: where a pauper miſbehaves himſelf, he is 
diſpaupered in conſequence (a), and ſo becomes liable to coſts. In 
this caſe, bewever, the attachment muſt iſſue. 


@ 2 Str, 1122. 2 Selb. 506. 3 Will 24. | recovered i in a ſecond, hs Court refuſed to 


and the caſes cited therein. In Butler v. | dedu& out of the recovery in the 05 of 
Inn © Us. 2 Ser. 891. a pavper having © action ee te firſt, 


been nonſuited in a firſt action, and having 


My . Mayor and Burgefle of Srapron e v. Borer. 
HIS was an ation on the caſe for oth; | 


were incor- 1 The declaration began, That 8 3 town 10 Stafs 


rated by 
Fe name of . ford. in the county of Stafford is, and from time immemorial 


| Ms "ho «od „ hath been, an antient borough ; and the burgeſſes of the ſaid 


of the bon cc 
rooghof e borough from time immemorial have been a body. politic and 


ford in te © corporate in deed, fact, and name, and have been confirmed by 


county of Staf. 


rd and fed divers letters patent, of divers late kings and queens of England, 


be tors May „ „at divers times, by divers names of i incorporation, and for divers, 


and ard 46 to wit, fifty years laſt paſt, have been ſuch body politic and cor- 


of the bo 


rovghofSraf- © porate, by the name of the Mayor and Burgeſſes of the borough of 


ford. This is 


insbatement, Stafford: It then went on to ſtate that, the ſaid mayor and 
3 u burgeſſes had been accuſtomed to repair the pavements of the 
« faid borough, for the more convenient bringing of corn and 

40 grain into the ſaid borough, and by reaſon thereof had been ac- 
« guſtomed to receive a reaſonable toll. for all corn or grain brought 

< into the ſaid borough, to be ſold or delivered to any perſon 
« within the ſaid borough ; that one E. H. brought into the ſaid 
« borough, within the ſame to be delivered, and within the ſame 
« actually delivered to the Defendant, divers, to wit, forty buſhels - 
. of dats; that thereupon the ſaid mayor and N demanded 

« 0 the Defendant half a buſhel of oats as and for the ſaid toll; 
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« that the ſaid Defendant. refuſed to deliver the . to dalbe ſaid 


* mayor and burgeſſes, e | "IEF — 
i oy Mayor and 

Plea not guilty, and iſſue joined thereon. . Burgefſesof 
STAFFORD 


This came on to be tried before Wan Baron at t Stafird bay 
| | Bol ron. 


ens Aſſizes 1797. 1 
The Plaintiffs produced in enklinke a charter of 12 vue. . which 
after reciting, © That whereas our borough of Stafford in the county 
4 of Stafford is an antient and populous borough, and the bur- 
1 geſles of that borough from time whereof, &c. have had, uſed, 1 - 
« and enj joyed divers liberties, &c. as well by our charters, as thoſe off 
-< divers of our progenitors and predeceſſors, late kings and queens 
of England, to them and their predeceſſors, ſometimes by the | | 
er ame of. burgeſſes of Sz2ford, and fometiines by the name of 
s pburgeſſes of the borough of Szaford, and ſomietimes by the name 
* of burgeſſes of the town of Stafford, and ſometimes by the name 
of the bailiffs and burgeſſes of the borough of Stafford in the 
county of Stafford, and by other names heretofore made, granted, 
or confirmed, as alſo by reaſon of divers preſeriptions, uſages, 

= and' cuſtoms in the ſaid borough, uſed and accuſtomed,” &c. and 
allo reciting letters patent of 3 Jac. 1. by which the burgeſſes and 
inhabitants of the borough aforeſaid, © by whatever name or names 
rn they had been theretofore incorporated, or whether they had been 
wo lawfully iticorporated or not, for the future for ever, without any 
* doubt or ambiguity thereof, were incorporated by the name of bai- 
«'liffs and burgeſles of the borough of Stafford in the county of Staf. 
*. ford, &c. proceeded; © We will, ordain, conſtitute, and grant, f 
; "= "i that the Laid borough of Stafford i in the aforeſaid county, in fu- 
5 40 ture may, and ſhall be a free borough of itſelf, and that the bat- 
« fiffs and bur gelles of that borough, and alſo all and fingular 
« the burgeſſes and inhabitants of the fame borough, by whatſo- 
9e ever name or names they 0 or their predeceſſors have heretofore 
< been incorporated, a nd whether they have been beretofote in- 
« corporated | or not, 0 their Tucceflors it in | future, for Ger nh 

« and ſhall be by force of theſe preſents one body corporate and 
oY Ee, in deed, effect, and name, by the nome 7 265 the 1 
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« in deed, effec, and name, really and to the fafl f for us Weh . 
1 eclare by 


N *＋ 
*. and ſuccellors,, we do erect, grdain, | conſtitute te, 2 and 0 y 


* tele preſents and that by the ſame 1 KN PR ae have, er- 
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* petual ſucceſſion, Er. and that by we ſame nüine of mayor a 
burgeſſes of the borough of Stafford in the county of Stafford, 


\ Botgelſevof they may plead and be impleaded, anſwer and be an{wered 


A 


„ unto, defend and be defended, in any courts and places, and 
before any judges and juſtices, fc. in all and ſingular actions 


c. in the ſame manner and form as any other our liege ſuhjects 
of this kingdom of England, perſons able and capable in law, 
or any other body corporate and politic within our kingdom of 
« England, are able to plead and be implended, auer Ang be 
* anſwered unto, defend and be defended, Mi hve tn + 


On this evidence, the Defendant's counſel ads bas hive 


Was a variance between the name of the corporation in the charter 
and that in the declaration; and after ſome GINA, the learned 


* 


Judge nonſuited the Plaintiffs. | © 10. eee 

On the 1ſt day of this term Will iams ts aa a 9 to 
"Ave cauſe why. the nonſuit hould not be / ſet afide, and a new 
trial be had. He cited Bree: Abr. Mi e 73. 1b 395 
And 10 Cu. o nal 

Le Blanc Serjt. now Hemed! 1 This i is a | coranretion, or 
preſeription and e the charter contains a recital of the 
various names by which the Plaintiffs have been known, but 


makes no mention of that by which they have declared: it gives 


them a particular name by which they may ſue and be ſued, and to 


which.therefore they are bound to adhere. A corporation by charter 


can have no other name than that which it receives from the 


Crown, and whenever any ſubſequent charter is accepted by a ber- 
ticular name, all former names are done away. The queſtions 


are; Whether the mayor and burgeſſes of the borough of Staj- 
ford be the ſame as the mayor and burgeſſes of the borough of 


Stafford | in the county of Stafford ? ? and whether the variance 
could be taken advantage of on the trial, or ought to have been 


pleaded | in abatement ? Suppoſe an action for toll brought by A. 
. C., and it appeared that the right was in A. 4 D. could they 


have recovered ? Suppoſe the Plaintiffs had called themſelves the 
mayor and burgeſſes of the borough of Stratford, they would not 


have ſhewn themſelves to be the perſons entitled to the toll. If 


you admit a variance of locality, you may admit a variance of 


perſon : by firſt taking away one part, and then another, though 


each ſeparate variation be of ſmall importance, the name will be 


completely altered. There are caſes where variances in the names 


of corporations have been paſſed over; as in King's 4 Lynne, | 


10 0.09. 123. but all thoſe were caſes of leaſes or other ſecurities; 
Rog : and 
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And it is hilt down in the Books that © there i is a ſound difference 


234. there is a difference between writs, declarations, c. and 
„obligations and leaſes; for if the name of a corporation be 
« miſtaken in a writ, a new writ may be purchaſed of common 
4 right, but it were fatal if miſtaken in leaſes and obligations, and 
the benefits of them would be wholly loſt; and therefore one 
* ought to be ſupported, and not the other. Jobs Abbot of M. 


Ch granted common of paſture to J. S., by the name of William 


Abbt of M.; this is good enough caaſd qu ſuprd; but if this 
name had been thus miſtaken in a writ, it had been fatal.” 
As for the caſe of King's Lynne, it was an attempt by the Defend- 
ant to avoid his own deed; beſides the verdict had found that the 
obligor had made the bond to the Plaintiffs, by the name in the 
declaration. if that name be altered in the deſcription of a cor- 
poration which 1 is given to it by charter, it ceaſes to be a corpo- 
ration. It is laid down every where, that locality is of the eflence 
of a corporation ; if ſa, leaving chat uncertain, or giving it a 
wrong deſcription, 1 is completely changing the name. The Court 
can draw no line in yariances of this kind. It is true, that 
in the 25 Ed. 3. 48. where a þrecipe quod reddat againſt the 
Prior of Worceſter, was  preecife priori Wi Hor niæ, and the prior 
pleaded that in Worceſter there were two priories, vis. the priory of 
Friars Preachers, and the priory of Our Lady, and that it ought 


ta have been, Priori Eccigſiæ 4 F. Mari. iz Wigorniz de Wi igornid ; the. _ 


writ was abated. But thereit was the Defendant who was miſnamed; 
He knows his proper title, and may abate the writ, and give a new 
one. But here, unleſs the Plaintiffs demand the toll in the name 
Bren them by the Crown, they ſhew no title (a); for although 


A Plaintiff may reply that a Defendant i is known as well by the one 
name as the other, be cannot reply chat of bis own name. 
Shepherd Serjt. on the ſame ſide. 


Williams contra was ſtopped by the Court, 
EyRE Ch. J. If it cannot be denied that this variance might 


have been pleaded in abatement, it decides the queſtion. The 
arguments on the part of the Defendant go to ſhew that it ought 


to be in bar. A corporation is a mere creature of che Crown, 
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© betwixt writs and grants.“ 10 Co. 125. 6. So in Gilb. C. B. ns 
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having no eſſence but what is derived from its name. | On ſtrict = 


reaſoning therefore 1 ſhould be inclined to think, that if a corpo- 
ration ſued by a name which did not belong to it, it would be as 


>; 9 
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Mayo an, | raiſe, perſon having a right to ſue, it may be pleaded in 


bare POR 
v. 


vet n in the ſame ſituation with a natural perſon as to pleas 
in abatement; where it is ſaid in an action by a corporation or a 
natural, body, miſnomer of one or the other goes only to the 
Mot, but to ſay that there is no ſuch perſon in rerum naturd, or 
no ſuch body politic, this is in bar, for. if he be miſnamed, he may 
hw a new. Writ, by the right name; but if there be no ſuch body 
| politic or ſuch perſon, then he cannot have an action. 
c. 34. Here there was a, corporation of nearly, the ſame name, 
and i, think therefore on authorities, that the; nonſuit was wrong. 
| | BULLER J. The argument of locality will. not here decide the 
arg 3 the. name in the declaration imports locality, as the 
7 Plai ntiffs ſtate themſelyes to be the mayor and burgeſſes, « of the 
1 of Stafford, only omitting. the county of Stafford. This 
brings the caſe within the diſtinction laid down, i in King s Lynne ; 
S for there! is a difference i in omitting matter of ſubſtance, and mere 
©, matter of addition. If the variance can be pleaded i in abatement, 
it cannot in bar. 'To. wake it Pleadable in bar, it muſt appear 
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] b at here is n ſuch corporation. The, Year Books, are deciſive. 


(4 


"Hearn J. Tam of, the fame opinion.” In 22 Ed. 4: c. 34. 
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which Was an afſize by the Maſter, and brethren of the fraternity | 


of the Nine Orders e of Angels ir in B. ang, the Defendant pleaded, 


that they were incorporated. by the name of che 'M aber. and 


\ 


Brethren of the the  Fraternity.of All Sai tc, and, the Ne Orders of 
Angels, in. z che writ was abated, which ſhews that a miſnomer 
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hing. In the caſe of 2 miſtake in the name or 8 of | 


But the caſe in Brooke, Mi /nomer 73. ſeems to put a 
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fums of money to one David/on, in part payment of which David- 
ſon gave an order for delivering to the Plaintiff fifty barrels of beef 


belonging to him, and then in the hands of the Defendant. The 


| Defendant on demand refuſed to deliver up the beef ſo aſſigned by 
Davidſon to the Plaintiff, on which this action was brought; and 
the cauſe being tried before Eyre Ch. J. at Guildhall at the Sittings 
in this term, a verdict was found for the Plaintiff with liberty to 
the Defendant to move to ſet it aſide and enter a nonſuit. 
Sbeßberd Serjt. having previouſly obtained a rule 2% for the 
above purpoſe, was this day called upon id the Court to. te in 
T_ it. | | 
Shepherd. The 6 to be drawn ne Evans v. Maw; 
Rog 569. and Martyn v. O' Hara, Cop. 8 2g. is, that property 
acquired by a bankrupt after the aſſignment becomes the property 
of his aſſignees: for in thoſe caſes there was no new aſſignment. 


In the firſt of them it was decided, that if a bankrupt ſell goods 


previous to his bankruptey, the aſſignees muſt ſue the vendees as 
 afſignees but where the goods are acquired and ſold ſubſequent 


to the bankruptcy, they may ſue in their own names. Though 
13 Elis. c. 7. ,. 11. ſpeaking of , perſonal as well as real property 
coming to the bankrupt, at any time before payment of his debts, 


directs, that © they ſhall be bargained, fold, extended, delivered, 


& and uſed for and towards the payment of the ſaid creditors; 
yet the words © bargained and ſold,” can only apply to ſuch pro- 


perty as does not uſually paſs without conveyance: and accordingly 
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it is faid by Lord Hardwicke, 1 Ath..253. ex parte Proudfoot,. 


All the future perſonal eſtate is affected by the aſſi ignment, and 
every new acquiſition will veſt i in the aſſignees; ; but as to future 
real eſtates, there muſt be a new ' bargain and ſale.” The 
1 J. I. 6 15. J 13. which is the next ſtatute empowering com- 


L miſſioners to aſſign, operates only on debts due to the bankrupt. 
The (caſe of Chippendale v. Tomlinſon, B. R. T. 25 G. 3. Cooke's- 
Bankrupt Laws 260. was an action for work and labour done. 

Plea, that the Plaintiff was a bankrupt. Replication, work done 

after the commiſſioner's aſſignment for the neceſſary ſupport of 

the Plaintiff and his family: rejoinder, no certincate: and demur- 
rer | thereupon. Lord Mansfield ſaid, The aſſignees cannot let 

«. out the bankrupt and contract for his labour.” But there, if the 


bankrupt had recovered and reduced the damages into property, 
that property would have belonged to the aflignees, as paſſing by 
the previous aſſignment. In order to ſupport trover, there muſt 
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be right of property and right of poſſeſſion : as to the latter, the 


- Plaintiff never can have had it, for the goods have always been in 


the hands of a third perſon : and as to the former, the aſſignees 
have a right paramount. Neither can he be ſaid to have had 
ſpecial property, for there is no cafe of ſpecial property, but where 
there has once been poſſeſſion, as in the caſes of a carrier or a 
bailee. Suppoſe the aſſignees were to ſue us for the goods, could 
we plead a judgment recovered ? The caſe of £2 Roche Bart. and 
Others v. Wakeman and Others, Peake's N. P. 140. is againſt us. 
But that went upon the ſame principle as Aſpley v. Kell, 2 Str. 1207. 
where it was held that an uncertificated bankrupt had ſuch a pro- 
perty in future effects, as enabled him to tranſact and ſell to a 
bond fide purchaſer : which principle was queſtioned within theſe 
few days in the King's Bench (a), when the Court ſeemed to doubt 


whether an uncertificated bankrupt could give a title or maintain 
an action for any thing but the earnings of his labour. 80 in 


Silk v. Oſborne, Efpinaſſes N. P. R. 3 vol. 140. where the action 
was for work and labour and materials found, Lord Kenyon 
ſaid that the work and labour and materials were ſo blended to- 
gether, as to become one joint cauſe of action: evidently con- 
fining it to the mere cafe of perſonal labour. If any claim by the 
aſſignees were neceſſary to prevent the bankrupt from maintaining 
his action, the diſtinction laid down between the produce of pers ' 
ſonal labour and other property would be nugatory : for the bank 
rupt might equally maintain an action in all N until a — 


were made by the aſſignees. 


Nunningion Serjt. for the Plaintiff. In 10 to the Aannm 


on the other ſide I ſhall only advert to the caſes on the ſubject. In 


Chippendale v. Tomlinſon, an uncertificated bankrupt: was held inti- 


tled to recover for work and labour done. In Sill v. Oſborne, which 


was an action for work and labour and materials found, Lord 
Kenyon ſaid, that however the queſtion might be between the 
„ bankrupt and his aſſignees, it did not lie in the mouth of third 


perſons to ſet up the Plaintiff's bankruptcy as a defence.” In 


Evans v. Brown, Efpinaſſe's NM. P. R. vol. 3. p. 170. the ſame prin- 
ciple was extended to the caſe of money lent and advanced; where 
it was held that the loan being ſubſequent to the bankruptcy, the 
money might have been earned by the bankrupt: after his bank-- 
ruptey; and that if the law allowed him to maintain an action to 


recover what was due to him for labour, he was equally intitled to 


| (a) See With v. Ward and Another, 7 7. R. 297. | 1 
| maintain 


maintain one for che money ſo earned by his manual labour, which 


he might have lent to a third perſon. This would go the whole 
length of the preſent caſe, except as to the form of ation. But it 
has been ſince expreſsly decided, that trover will he by an uncertifi- 
cated bankrupt, and that a defence of this nature does not lie in 
the mouth of a ſtranger. La Roche Bart. and Others v. Wakeman 
and Another. | | 
Eyre Ch. J. What ſhall be done between the bankrupt and 
the aſſignees or creditors is one thing, and what between him and 
2 ſtranger is another. This narrow ground, that the bankrupt has 
a right againſt every body but the aſſignees, which is maintained 
by authorities, is ſufficient to ſupport the verdict. It is not true, 
that in caſes of ſpecial property the party muſt once have had poſ- 
ſeſſion in order to maintain trover; for a factor to whom goods 
have been conſigned, and who has never received them, may main- 
rain ſuch an action. But this is not a caſe of ſpecial property, it 
is a ſtronger caſe; it is entire property, though defeaſible, or to 
ſpeak more correctly, liable to be diveſted. It is not competent to 


a third perſon to diſpute the bankrupt's title to recover, who, ſup- 


poſing his creditors had no claims upon him, would be intitled to 
his action, becauſe whether they have ſuch claims or not is nothing 
to the ſtranger. I confeſs the theory of the caſe inclines me to go 
further. - The bankrupt laws principally and moſt directly relate 


to that eſtate which the bankrupt had at the time of the aſſignment ; # 
there are proviſions for taking the account and aſcertaining the 


eſtate of the bankrupt at the time of the afſignment; I recolle& no 
ſuch proviſion for the future effects; nor was it neceſſary, for 


where future effects are ſpoken of, they are ſuppoſed to be ſpecific 


effects to be ſpecifically conveyed by ſubſequent aſſignment, as was 
done in the cafe of Tudway v. Bourn, 2 Burr. 716. It is true, 
chat unleſs the bankrupt's eſtate is ſufficient to pay twenty ſhillings 
in the pound, the creditor will be intitled to a ſatisfaction for his 


debt out of effects acquired ſubſequent to the firſt aſſignment. But 


it cannot therefore be ſaid that the property is not his own until 
ſuch aſſignment, or that it is not his own becauſe he is uncertifi- 
cated. The operation of a certificate is ſimply to diſcharge the 
bankrupt. from the old debts.” A certificate is not like a pardon ; 5 
it is not neceſſary to make him a new man. In my apprehenſion 


it could not be enough for a creditor or an aſſignee to ſay that he 


is uncertificated ; even to intitle hem to an aſſi ignment of future 
effects under the ſtatute, they muſt ſhew that they have debts un- 


paid; * 
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1797: paid; 4 ortiori a ſtranger ought not to take advantage of his being 
. eh uncertiſicated, which affords but a preſumption at moſt that there 
'v. are debts unpaid. The bankrupt who has not obtained his certi- 
Down. f ſcate (which 1 is all that is meant by the word uncertificated) ſtands 
on the footing of the 13 Eliz. c. 7.; by which, if the effects at 
the time of the bankruptcy are inſufficient to ſatisfy the creditors, 
his future effects are made liable to be aſſigned. That is but in 
the nature of an execution and is reaſonable, and the Court will 
give effect to the demands of the aſſignees or creditors, as long as 
any debts are due, in the mode pointed out by the ſtatute, but I 
think not otherwiſe. The hardſhip and i inconvenience, nay, the 
injuſtice as it ſeems to me, of this Kane e is een to 
condemn 1 „ | 
BULLER }. This i is ts a 1 * eee mien a 
quent to the bankruptcy. Evans v. Mann and Martyn v. O Hara 
vuere queſtions between the bankrupts and the aſſignees; all the 
other caſes agree very well with Aſhley V. Kell, There the Court | 
- thought that the bankrupt had a property in goods acquired after 
the bankruptcy, and wight aſſign to a bond fide purchaſer. But the 
I aſſignees may claim, and if they do, they ſhall f ſucceed, So in La Roche 
v. Wakeman, Lord Kenyon ſaid, © If the aſſignees take any ſteps 
to diſaffirm the title, they may do ſo; but if they do not, the 
Q « bankrupt being the oſtenſible owner, may convey a title, and it 
- © is not competent to third perſons to object. Allowing chat the 
aſignees might demand the money, ill 3 it would be no bar to this 
action. Why? becauſe a third perſon has treated, with the bank- 
. rupt as capable of receiving credit. Ni the authorities 80 this / 
length. 3 
Hearn Tos be 1 3 7 c. 7. 4 7 directs that the / 4b pro- 
perty of a bankrupt ſhall be 6 bargained, ſold, extended, deli- 
8 vered, and uſed for and towards the payment « of the creditors. 4 
The antient practice was, for the commiſſioners to aſign ſpecific 
parts of the bankrupt's 8 property to each particular creditor : 5 and 
the 5 G. 2. is the firſt ſtatute which directs the choice of aſſignees 
0 for the beneßt of all the creditors. When it became the practice 


to make over all the property to the aſſignees, the general aſſign- 
ment was held ſufficient to paſs the future effects. But the queſtion 
i Here i is not whether the bankrupt can ſell, but whether A ftranger 
= n having purchaſed of him can diſpute his title. _ He has a defeaſible 
„ property, which none but the aſſignees can defeat. He is like an 
alien who may purchaſe lands and maintain an action for them, 
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udleſs the crown interpoſe. » The aſſignets may allow the bankrupt 
to trade, and will have a right to recover the fruit of his contracts. 


"Rooxe J. | I am of the ſame opinion. If a ranger is under 
any difficulty about defending himſelf” againſt the aſſignees in a 
ſubſequent action, he has only to give them notice of the firſt, 
and Te ac pg NOR or to nds it, and I he Wald 
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7 Brune Serjt, 1 a 4 28 een 8. report 
in this caſe, it appeared that the Plaintiff had delivered a bill 
to the D Defendant in 179g, for attorney's buſineſs done, previous to 
that time; in 1795 another bill was delivered for buſineſs done 
during the ſame period, into Which many new. items were intro- 
daced, and ſome of the former charges raiſed in amount. The 
prothonotary wiſhed: to be informed how far he was to nf 
tlie Plaintiff as concluded by the delivery of his firſt bill. 

The Court ſaid that the delivery of the. former bill was Selur 
ſive evidence againſt an increaſe of charge on any of the items 
contained in it, and ſtrong preſymptive evidence againſt any ad- 
ditional items; but that if errors or real omiſſions in the former 
bill could be proved, they ought to be allowed for: and Sigel 
the een review on this line of diſtinction. ; 
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"Srabilts lad Another » v. Any and Others. 
oh 2 NAS N Vits 3 A Is 7 
l jo: VI RULE was obtained by Shepherd Serjt. on a Geller n to 
gew cauſe why the proceedings in this action ſhould not be 


ft aide for irregularity. A quare clanſum fFregit having been ſued 
out by the Plaintiffs againſt Aſpley, Froj?, and Grignon, and A/bley's 
attorney ſerved with a copy of the proceſs, he ſearched the Fi- 
lazer's Book, and found a memorandum (a) of a warrant of attorney 
in the action againſt all three, and accordingly on the 3d of May 
entered one joint appearance for them, though he had authority 


May 27th. 


Delivery of 
an Attorney's 
bill is conclu- 
five e idegce 
againſt an in- 
creaſe of 
charge in a 
ſubſequent 
bill on any of 
the items 
contained ia 
It; and ftrong 
preſumptive 
evidence 
againſt any 
additional 
items. 


May 29th, | 


In proceſs not 
bailable, if 
the writ be 


joint and the 


declaration 
ſeveral, it is 
Tepula's. 
Secus in ball. 
able proceſs. 


from A ng ; on the . of OO 17 was ſerved with a notice 
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Another 
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Others. 
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of declaration; on the 5th he took it out of the office, and = 
that Aßbley was the only one of the three declared againſt. . | 
Le Blanc Serjt. for the Plaintiffs contended, 1/7; That as it was 
not a bailable proceſs, the proceedings were regular, and cited 
Yardley v. Bargeſs, 4. T. R. 697. in the note, and Spencer v. Scott 
decided in this term (5) ; 2dly, That if there were any irregularity, 
it had been waived by the Defendant's taking the declaration out 
of the office; and 34ly, That the Defendants attorney was equally 
irregular with the Plaintiffs, having entered a Joint appearance for 
all three, when authoriſed by one only. 


| Shepherd contra infifted that the writ and appearance being joint, 
and the declaration ſeveral, there was no proceſs to warrant it; 


that the caſe of Spencer v. Scott went upon the poſſibility of the 


i additional Defendant? s being a fictitious perſon like John Doe, but 
: bere the ſervice included all three; that taking a declaration out of 
the office is a waiver of irregularity in the proceſs, becauſe the De- 


fendant is acquainted with that before he goes to the office, but 


5 a. not of irregularity in the declaration, for he muſt take out that 


chat by the trons mode of ee thi 
2 | Frauded.” 4 da: 


before he can aſcertain whether it be irregular or not: he added, 
revenue. =. would be de- 


Per curiam. The attorney bas hn upon + himſelf to enter an 
appearance for three, having an authority from one only; the Court 
therefore, if neceſſary, might cure the whole abe by ſetting 
-afide the appearance as to two of the Defendants, and letting it 


ſtand for Afhley only. Unleſs we found ane bound by the 


Aricteſt authorities, we would not countenance ſuch an objection 


as this; but the practice ſeems againſt this objection; the diſtinction 


is between proceſs bailable and not bailable; in the latter a declara- 


tion may be delivered againſt one, though any number be men- 


2 1 
* P ** +... * 0 


-4ioned j in the writ, and no inconvenience can reſult from it; we 
will not diſtinguiſh between Jobn Doe 2nd a "op AW in 
order to 6 an objection. 5 
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IN THE 
Court of COMMON PLEAS 


1 N 


n 
2 \ 


Trinity Term, 


* the Dung cen Nn of the 2 8 25 of Groxor III. 


r 


N ORTH qui tam v. Suanr. 
wy | Lr v. TAM 7 action having been brought on the 20 Geo. F. c. 51. 
1 for ſending i in falſe accounts to the farmers of the duties on 
po- borſes; | 
| Te Blanc Serjt. on A former day moved for leave to compound 
on payment of 40 c. to the Crown, and ſuch duties as were defi- 
cient in conſequence of the fraud (which did not amount to 409.) 
together with the coſts of the action to the proſecutor. 
Shepherd Serjt. ſaid he was inſtructed to conſent. 
But the Court ſeemed to doubt whether, as the deficient duties, 
together with the coſts of the action, would amount to more than 
the 40-5. paid to the wat, the compoinien o could be allowed, and 
it ſtood over. 0 | 
On this day Ze Blanc mentioned 3 it again, and raid that he had 
looked into the act, and found that the proſecutor was allowed 
the full coſts of ſuit; and therefore that the value of the colts 


could not be conſidered as a part of the compoſition. 
Lopes <0 23 


Accerdingly, 


Tune 1 th. 


In com- 
pounoing 2 
penal action 
on the poſt- 
horſe- act, 
(Which gives 
coſts to the 
proſecutor,) 
the proſecu- 
tor was al- 
lowed to re- 
ceive the de- 
ficient duties 
(not amount- 
ing to 405.) 
and full colts 
of ſuit, 
though to- 
gether ex- 
ceeding the 
40 paid to 
tne Crown. 
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. CASES IN TRINITY TERM 
1797. Accordingly, the Court gave leave to compound, and ſaid ”M 
3 as the act was made for the benefit of the farmers of the poſt= 


SMART 
1er compoſitioþ)on their * ha terms. Beſides with 8 to coſts, 
this was not like other popular actions. 
. 1 . 
June ꝛ0 tb. SY ABT O ALL. 


| The Court Pars Serjt; ſhewed cauſe againſt a rule for ſetting aſide 


will ſet aſide 

a regular 

wy. as 1 ground that the Defendant meang. to plead his bankruptcy. This 

an amdavit of 

merits, is not more a plea of merits than infancy, coverture, uſury, or the 

though bank- 
ruptcy is in- 


55 fee > kn ſimilar applications A). Bankruptcy! is hot 4 meri itorious, but a 


v. horſe duties, it was not unreaſonable that they ſhould make the 


a regular judgment on an affidavit” of merits, upon the 


Statute of Limitations : and in thoſe caſes the Court has refuſed 


mere legal defence, againſt a conſcientious claim; it is not ſuch a 
diſcharge: but g that a previous debt may be a conſideration for a 
new promiſe, as in caſes of infancy, and the Statute of Limit 
ations, | 


> x % 5 _ Sable : A 


Sed fer Cariom. Sappoſing this to be a fair. Water. + we 
ſhould permit the party to make uſe of it as a defence; when he 
has given up all his effects, it would be cruel to charge him from 
a negle& in the attorney; the neceſſary . of which 
would be, that he mult go to gaol. In all caſes of fair bank- 
ruptey, we think the Party ſhould bare an ee of taking 
advantage of it. "4 
e Oey" Rule ae payment of cath. 


| | Y | | : 8 88 : 
00. Vid, Forke v. Lord Midas, r. 1242, and Wille v. aun, 25 35. | 


* 


a 


IN THE'THIRTY-SEVENTH YEAR OF GEORGE 111. 


ther v. N URTON. 


of land, conſiſting of a park, meadow land, paſture land, and 
orchards, tried before Buller J. at the laſt Lent aſſizes for the 
| county of Somerſet, when the Jury found a verdi& for the 
Pla 1 85 to the e of this Court upon the a 
caſe: 


bearing date the firſt day of November in the year of -our Lord 
1794, deviſe (amongſt other things) as follows: 

1 give and deviſe unto my truſty and well-beloved friend 
« Fohn Nurton, of Milverton in the county of Somerſet aforeſaid, 


* therewith held and enjoyed, ſituate, lying, and being in the 


| * Jonas Chorley ; ; alſo all that cloſe, piece or parcel of meadow or 
« marſh ground, called Creat Crook, ſituate, lying, and being in 


. in the occupation of Jobn and Richard Langdon; to hold the 
* faid meſſuage or tenement and farm, lands, hereditaments, 
4 & and premiſes, with their reſpective A unto the ſaid 
1 John Nurton, his heirs and aſſigns for ever.“ 


\ 


gives and deviſes as follows: 
I give and deviſe unto my good friend and relation Eliza- 


« beth Whalley, wife to the ſaid Thomas Sedgwick Whalley, (the 
4 faid Elizabeth Whalley being one of the coheirs of the teſtator,) 


66: lands and grounds thereto belonging, and therewnh held and en- 


« * lordſhip of Chipley, and all other my manors or lordſhips, 
5 * farms, land, tenements, hereditaments, and premiſes, 


* whereof I have a diſpoſing power ; except the meſſuage, or 
55 af | Dos Nis * tenement, 


Buex, Leſſee of "OS Clerk and Wike, and An- 


* was an ejectment to recover ſixty-four acres and a half 


Edward Clarke, deceaſed, being ſeiſed Alen other things) of 
the premiſes 1n queſtion, did, , by his laſt will duly executed, and 


Gentleman, (and who was acting for the ieftator, at his death, as 
hir ftexward,) his heirs and affigns, all that meſſuage and farm 
called Blagroves, and the ſeveral pieces and parcels of land 


« pariſh of Milverton aforeſaid, and now in the occupation of 


1 the pariſh of Bawdrifp in the ſaid county of Somenſet, and now 


« 4% that my capital manſion- houſe wherein I now live,” and the 


® joyed, with the appurtenances : and alſo all that my manor or 


% ag well freehold or fee-ſimple, as copyhold and cuſtomary, 


of 


1797. 
yd) 


4 


June 22d. 


Lands uſual- 
ly occupied - 
with a houſe, 
will not paſs 
under a de- 
viſe of. a 
© meſſuage, 
© with the 
*© appurte- 


4 nances,” 


unleſs it 
clearly ap- 
pears that the 
teſtator | 
meant to ex- 
tend the 
word “ ap- 
FL purtenan.- 
s ces” be- 
yond its 
technical 


ſenſe. 


Having then given certain n and annuities, he further : 


5. 
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wget tenement, and farm, lands, hereditaments, and premiſes herein- 
„before deviſed to the ſaid Fohn Nurton, ſituate, lying, and be- 


6 ing in the ſaid county of Somerſet, or elſewhere in the king- 


ee dom of Great Britain; to hold the ſame unto the ſaid Elizabeth 
% JVballey, for and during the term of her natural life, to and 


for her ſole and ſeparate uſe, with power for the ſaid E/izabeth 


Mphalley to cut and fell timber for the neceſſary repairs of the 


<« ſaid premiſes only: and from and immediately after her de- 


'« ceaſe, I give and deviſe my ſaid capital manſion-houſe, manors, 


_ ©. meſſuages, farms, lands, tenements, hereditaments, and premiſes, 


e with the appurtenances, unto the ſaid John Nurton, his heirs 
© and aſſigns for ever: alſo I give, deviſe, and bequeath unto the 


* 
* 


fſaid Eliaabeth Whalley, all my leaſehold meſſuages or tenements, 


lands, and premiſes, in the ſaid county of Somenſet, or elſe- 
where; to hold unto the ſaid. Elizabeth Whalley for ſo many 
years of my term, eſtate, and intereſt therein as ſhall run out and 
e expire in her lifetime, to and for her own ſole, and ſeparate uſe 
>: Gat: benefit: and. from and- immediately after. her deceaſe, I give 


deviſe and bequeath the ſame leaſehold meſſuages, or tenements, 


lands, and premiſes unto the ſaid John Nurton, his executors, 


et adminiſtrators, and aſſigns, for all the reſidue of my term eſtate 
e and intereſt that ſhall be therein then to come and unexpired. 
. And it is my expreſs will and deſire, and 1 do hereby direct, 


et that tlie ſaid John Nurton Hall bold and enjoy my Haid capital 


0 manſion-bouſe, with the appurtenances, for. the ſpace of one year next 


er | my death... give, deviſe, and bequeath unto the faid 
'*&.. Thomas Sedgwick Whalley, in caſe he ſhall ſurvive his wife, the 


aid Elizabeth Whalley, the ſum of one thouſand pounds, to be 
-« jſſuing and payable out of the eſtates hereinbefore deviſed to 
the ſaid Elizabeth Whalley for life, and to be paid by the ſaid 
John Nurton at the end of twelve calendar months next after 
e her death. All the reſt, reſidue, and remainder of my. perſonal 


-6 eſtate, and effects whatſoever and whereſoever, and of what 


«<<. nature or kind ſoever, after payment of all my juſt debts, fu- 
ee. neral expences, and legacies hereby given, I give, deviſe, and 
*<. bequeath-unto.the ſaid John Nurton, his executors, adminiſtra- 
„tors, and aſſigns. And I do hereby make, conſlitute, and appoint 


e him, the ſaid. John Nurton, whole: and ſole executor of this my will, 
e hereby revoking all former wills by .me at any time heretofore 


4 nde and do make and declare this to be and contain my l 


| wu» 


IN THE THIRTY-SEVENTH. YEAR OF GEORGE III. 
The teſtator died on the 28th of March 1796, having for many 


years previous to and at hit death conflantly occupied all the pre- 


miſes above mentioned, (which were enumerated in a ſchedule pre - 
faxed to the caſe,) with his ſaid capital manſion-bouſe, and the gardens 
and pleaſure-grounds of Chipley; which include the parlour-garden, 
the herb- garden, the pond- garden, the old houſe-garden, the 
arbour- garden, the ſhrubbery, the limetree-grove, and a court ad- 
joining, and the public and private walks or road-ways, one of 


the latter of which was through the, park to n Houſe, beſides 5 


a back court, and other curtilages. 


The queſtion for the opinion of the . Was, Whether As 


leſſors of the Plaintiff, or any of them, were entitled to recover 


all or any, and what part of the above- named premiſes; and whe- 
| ther. they, or any of them, paſſed to John Nurton by the clauſe 
which directs that he is to have the manſion- houſe, with the ap- 


purtenances, for a year after the teſtator's death? 
Le Blanc Serjt. for the Plaintiff. The 1ſt queſtion is is, What is 


N the true ſignification. of the word appurtenances?” the ad, What is 
the intention of the teſtator, as it appears on the face of the will ? 


The ſtrict technical ſenſe of the word © -appurtenances” is confined 


to buildings, curtilage, and garden belonging to the houſe. In 


old times indeed, there was a queſtion. as to the latter. A deviſe 
of a. meſſuage with the appurtenanees, does not include lands 
uſually occupied with the houſe: only ſuch as are immediately ne- 


ceſſary to the enjoyment of it. Bro. Abr. Feoffment of Lands, 


þl. 53. Betti ifeworth's caſe, -2 Co. 32. Hearne v. Allen, Cro.-Car. 57. 
Hutton 85. S. C. This. laſt caſe was on a will, the two former 
were on deeds, But notwithſtanding the general rule, if it appear 


to be the obvious intention of the teſtator, that lands generally oc- 
cupied with the houſe ſhould paſs, the Court would conſtrue the 


word . appurtenances” contrary to its ſtrict technical ſenſe, ſo as 
to carry the lands to the Defendant. The teſtator here was poſ- 
ſeſſed of a manſion-houſe, together with parcels of land, amount- 
ing to about ſixty- four acres and a half; there were gardens, 
ſhrubberies, public walks and ways, which might well come under 
the word * appurtenances,” and it is not contended by the leſſors 
of the Plaintiff that they did not paſs: they were ſufficient to 
fatisfy the word. 1 appurtenances,” without the additional lands. 
The teſtator was well aware of the diſtinction between appurte- 
nanees to the manſion-houſe, and lands occupied with the man- 


ſion · houſe; for in every clauſe, except the laſt, (which is the one in 


Jneſtion,) be deſcribes the ans premiſes: * are intended 
to 
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to paſs, ind afterwards adds the word © appurtenances.” So in the 
deviſe to E. Whalley the words are, all that my 8 manſion. 
<« houſe wherein I now live, and the lands and grounds thereto. 
belonging, and therewith held and enjoyed, 2oith the appurte- 
« nance ;” but in the laſt or directory clauſe, when he takes out 
of the deviſe to E. Whalley what was intended to be given to the 
Defendant for a year, he drops the words which deſcribe the lands 
occupied, and fays only, © manfion-houſe, with the appurtenances.“ 
Beſides, it is to be conſidered that the Defendant had been ſteward 
to the deviſor, and was by will appointed his executor ; it was 
neceſſary, therefore, that he ſhould have acceſs to all the papers 

of the deviſor, with as much facility as poſſible: this could be 


| beſt afforded him by the deviſe: of the manſion-houſe for a year, 


with what was neceſſary to its actual enjoyment but a benefi- 
cial intereſt in the lands round = heal not come within the 


ſame view. 


Williams Setjt. for ths Dina 11 is manifeſt e the will, 


-that-every-thing was meant to paſs. If that intent can be ſhe wn, 


it is admitted that the words are large enough. But ſome caſes 
may be cited, to ſhew that ex vi termini more will paſs by the 
word “ appurtenances“ than has been ſtated on the other fide. In 
Higham v. Baker, Cro. Elis. 16. Anderſon Ch. J. ſays, * That 
% Jand dhall paſs as pertaining to a houſe Which hath been occu- 


pied with it by che ſpace of ten or twelve years; for by that 


time it hath gained the name of parcel, or belonging, and ſhall 


„ paſs with the houſe by that name in a will or leaſes.” The 


ſame doctrine is laid down in Let v. Baker, 2 Rolle's Rep. 347. 
So by the caſe of Yates v. Clincard, Cro. Elis. 704. it appears, that 
lands may paſs under the words, © houſe, with the appurtenances.” 
In Boocker v. Samford, Gro. Elis. 113. a deviſe of a © tenement, 
with the appurtenances, in which H. B. dwelleth in Ebley,” was 
held to paſs lands out of Ebley which had been uſed with the 
tenement by the ſpace of ſixty years, and had always paſſed by 
one grant, and under one rent. And in the preſent caſe the lands 
in queſtion had been for many years conſtantly occupied with the 


- houſe. The ſtrongeſt caſe in favour of the Plaintiff is Smithſon v. 


Cage, "Oro. Fac. 526. 3 but that was a caſe of ſurrender of copyhold, 
which is: conſtrued as ſtrictly as a deed. But even there, the 


orchards were held to paſs. By Hill v. Graunge, Plotod. Com. 170. 


it appears that the terms © appertaining to the meſſuage may, 
even in a deed, fignify lands uſually occupied with the meſſuage. 


As to the queſtion of intent, it * chat if che teſtator had 
ay . ; * 
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meant the lands to paſs, he would have deſcribed them : 'Y and ey 
circumſtance of the deſcription being inſerted in the former clauſe, 
and omitted in the latter, has been relied on. But the words, 
« houſe with the appurtenances,” in the directory clauſe, refer to 
the former deſcription, and ſhew that the Defendant ſhould take in 
the ſame manner as E. Whalley. The caſes of Doe v. Collins, 2 Term 
Rep. 498. and Blackborne V. Edgley, N Wms. 600. prove that very 
little 1 is ſufficient to paſs lands occupied with the houſe, where it 
appears to have been the intention that they ſhould paſs, 
Ze Blanc in reply was ſtopped by the Court. 


FExRE Ch. J. I have no doubt upon the caſe, unleſs it be with 


reſpeft to the orchards. Lands will not paſs under the word 
« appurtenances” taken in its ſtrict technical ſenſe : they will 


paſs if it appears that a larger ſenſe was intended to he given to it. 


If the Courts had always adhered to this line of conſtruction, many 


reported caſes would not now diſgrace the books. Every teſtator 


ought to be ſuppoſed to take legal words in a legal ſenſe, unleſs, 
according to the marginal note to the caſe in Hobart (a), there be 
demonſtration plain of an intent to uſe them in a different ſenſe. 
In the former part of the will there is a deviſe of a houſe with lands 


yy 


in terms expreſs, to which is added, . with the appurtenances, 


in order to comprize all which might not fall within the defeription. 


Then follows a declaration that the Defendant ſhall have for one year 


ſomething which was included in the above deviſe. The teſtator 
muſt be ſuppoſed to have underſtood what he was talking about. 

If he had intended to have given the whole, the words were before 
him, and he ought to have uſed them. Suppoſe there had been 


nothing ſtated to let us into the intention of the teſtator, but the 
mere deviſe to the Defendant, we muſt have **4tnined what was 


occupied by the teſtator ; and if we had found a houſe ſituated in 


3 park which had always been occupied with it, and was, as it were, 
an integral part of the thing, this might have proved the intention 
of the ne to Fan the . Foy a TREO: if SAR to the 


uſed "js ond « RL ina Pl different Coe its 604 
nical ſenſe. But this is not that cafe. It is true that the premiſes 
were occupied for a conſiderable time together with the houſe ;- but 
firſt) the whole of the premiſes are not neceſſarily connected; in 
* next e tliere 1 10 re ſolid aend to argue, that pe teſtar® 


8 a6. an. The note ate man ſhall K deviſe to an his. any may take char. is not 


heir indeed, a declaration plain, | 


2 ſhew me a caſe in law, where by purchaſe by 
. underſtood 
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unlderſlöod the meaning of the words employed in the deviſe, 
having ſometimes uſed the word = lands“ as a part of the deſcrip. 
tion, and ſometimes dropt i it. The Defendant being the teſtator's 
executor, and having been his ſteward, affords a fair ground of 
argument. The teſtator gave him the extulive enjoyment of the 
manſion- houſe, ” with the appurtenances,” for one, year only, after 
having. deviſed. the. manſion-houſe and lands alſo * 20ith the oþ- 
= purtenances,” to Mrs. E Whalley | for ber. life, with remainder to 
: the Defendant. Now with what view was this done? Moſt pro- 
bably for the convenience of the Defendant in the execution of the 
duty impoſed upon him. The general intent, therefore, as col- 
lected from the deviſe, and the relation in which. the deviſee ſtood 
to the, teſtator, does not call upon us to 80 beyond the. fri rule 
in conftruing, the technical word, ye ' appurtenances.” 1 
Þ Hearn]. Jam of the ſame opinion. We ought to adhere 
to the ſtrict technical ſenſe of the word « ; appurtenances,” For 
though. the intention is not clearly expreſſed, why, the Defendant 
ſhould have the manſion-houſe at. all, yet it appears, that he was 
executor and reſiduary legatee; and as ſuch was intitled to the 
ſtock, the arrears of rent, the furniture, &c. A year's occupation 
therefore was given him, to ſettle his accounts, and collect what 
belonged to him. He ought to have the houſe, and mays comes 
within the ſtrict ſenſe. of the word .**.. appurtenances.” Beſides, 
this may be diſtinguiſhed from the caſes cited, for it is a ſeparation 
of the premiſes for a year only, whereas in ſome of the other caſes 
it was for a great length of time, and in ſome perpetual, which 
might induce the Court to lean againſt ; 


Rooks Je... Tam of the ſame opinion. | 
The poſtea to be delivered to the Plaintiff 


For al the premiſes except the. orchards. 


doe 
ester, 


* 


* 


June 27th, Moncan Aſſignee O's the Sheriff a . ene one of 
„ RO Pe OO INE the Bail of” Own. | 


If adectara- I declaration, ale | "RA the Ry the arreſt, the non- 


e 4 appearance, and the aſſignment of the bail-bond, procceded 


A x" * thus: By reaſon of which ſaid premiſes, and by force of the 


{a ul cc * ſtatute, &c. an action hath accrued to the ſaid . Morgan as 
1 crued to the Plaintiff to demand and have of the Principal”. 5 of the bail), and late fon. payment 


| by the N it 8 * on ſpecial * | þ A 
| _ | e Allgnee, 
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t ligne, Ge. to dema til and have of the ſaid T. Owen the (aid 
= of 400. above demanded. Nevertheleſs the ſaid 7. Owen, 

„ zthough often required, * hath not paid, N Ke. . Owen's 


Hunte for that of the Defendant. 
To this there was a ſpecial demurrer, aſſigoing for cauſe that © it 


is not averred, or ſhewn in or by the ſaid dedaration, that the 


« aid R. Sargent hath been guilty of any breach of the condition; 
e that it no where appears that the ſaid R. Sargent hath neglected 
e or refuſed to pay the money, or that payment thereof has ever 
ee been demanded of the ſaid R. Sargent ; and that no ſufficient 
« cauſe of action is any where ſtated or ſhewn to have ariſen, or 
« accrued to the faid 7. Morgan againſt the faid K. : Sargent 9 

| Joinder in demurrer. | 

Shepherd Serjt. in ſupport of the demurrer. Tth is conſiſtent with 
the allegations in the declaration, that R. Sargent may have paid 
the money; the latter part of the declaration cannot be rejected, 
for there never was a declaration on a bail-bond ending with a 
ſtatement of the aſſignment ; ; and the Court cannot ſubſtitute 
R. Sargent for T. Owen. #5 iv 9 9 

Marſball Serjt. contra. The deck demurrer daſh to have 
alleged that the declaration had ſtated non-payment, by T. Owen 
inſtead of R. Sargent; and the averment in the beginning of the 
declaration, owes to, and unjuſtly detains,” ſufficiently ewe a 
cauſe of action and non-payment by the Defendant. | 


Shepherd in reply. The averment in the beginning of the «i 
unf is a mere concluſion of law, and only ſhews that the 
debt was once owing; but the Plaintiff muſt ſhew how it is owing, 
and that there is a 7" and. detainer at the time of the action 


brought. 


"EyrE Ch. J. Is it not ſnewn that W debt and detaiter were 


exiſting at the time of the declaration, ſince the record begins with 
vas ſummoned to anſwer 7. M. in a plea that he render to the 


, ſaid J. M. 40 J. which he owes to, and detains,” &c.? You 


muſt argue it as a mere point of form; if you attempt to argue on 
the ſubſtance, you muſt fail. This is a flip in form; but it is 
always the beſt way to make the party pay for this kind of flip, 
if advantage is taken of it by ſpecial demurrer. Infinite miſchief 
has been produced by the facility of the Courts in overlooking theſe 
errors: it encourages careleſſneſs, and Places, ignorance too much 


upon a footing with knowledge among thoſe who practiſe the 


drawing of pleadings. Tbe averment of *,.often, requeſted” is 
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June 28th. 


If a replica. 
tion to a plea 
in abatement 
of the writ 
begin, © that 
« the ſaid 
« declaration 
% ought not 
e tobe quaſh- 
5 "ed, but 
conclude pro- 
perly, it is 
well enough; 
for ſuch words 
may be re- 
jected as ſur- 
pluſage. 
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an eſtabliſhed form, and I think a neceſſary form: had the "oy 
even determined it to be ſubſtance, I ſhould have had no objection; ; 
for many actions might have been avoided, if requeſt had actually 
been made. The party, if he will not amend, but will join in 
demurrer, muſt pay for his blunder. 


3 The other Judges aſſenting, 1 | 
. | J udgment for the Defendant. 
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$SUMPSIT,— —Plea i in \ abatement of AA Writ: : - That Eliza Allen 
Tobnſtone, who is impleaded by the name of Elizabeth Jobn- 
fone, was baptized by the name of Eliga Allen, and had always 
been called and known by the name of Eliza Allen, without this, 
that the had ever been called or known by the name of Elizabeth : | 
and prays judgment of the writ. Replication : : That the Jaid de- 
claration ought not to be gugſbed, by reaſon of any thing 1 in the ſaid 
plea above alleged : becauſe the ſaid Elizg Allen Johnſtone, who 
now appears to the original writ and declaration, is the ſame per- 
ſoa againſt whom the Plaintiff ſued out his writ, and was at that 
time; and ſtill is, called and known, as well by the name of Eliza- 


eib as by the ehriſtian name of Eliza Allen. Concluding to the 


$6 


country. To this there was a ſpecial demurrer, aſſigning tor caule : 
That the Plaintiff in his replication | has not ſhewn any reaſon 


„ why the ſaid arif of the ſaid Plaintiff,” of which the ſaid Eliza 


« Allex hath above prayed judgment, ſhould not be quaſhed : but 
on the contrary thereof hath alleged that his ſaid declaration 


4. ought not to be quaſhed ; to which ſaid declaration the ſaid Eliza 


Allen hath not pleaded, nor i is ſhe bound to plead ; inaſmuch as 
the ſaid declaration cannot be good or ſufficient in law, if the 
ſaid writ of the ſaid Plaintiff is quaſned: and for that the matter 
alleged by the Plaintiff in his replication ſhould, if true, have 
been pleaded i in ſupport af his ſaid wn and not t'of his faid de- 
"i claration,” &c. 6 75 


Joinder i in demurrer. 

Marſhall Serjt. in ſupport of the per. It is a plvidele-i in 
pleading, that the conſequence intended to be drawn by one party 
muſt be excluded by the anſwer of the other. Here the Defend- 
ant ſays that the is miſcalled in the arif, and that it ought to be 


* 


£ 


| quathed, The Plaintiff in reply ſays, that the declaration ought 


I | | not 
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not to be quaſhed, though the Defendant has not alleged that it 
ought. Suppoſe a judgment that the declaration ſhould be quaſhed, 
yet the-writ-would remain, and then the Plaintiff could not bring 
a new action: for he muſt declare on the ſame writ as. long as it 
remains. Now if he. declared on the ſame writ, in the ſame man- 
ner, the ſame objection would lie; and if in a different manner, 
there would be a variance between the writ and the declaration. 
Numnington Serjt. contra was ſtopped by the Court. 

{EyRE Ch. J. 


*tained ; but I cannot but conſider this as a frivolous objection. 


The plea is right in praying that the writ may be quaſhed; and 


the replication is right: it is an anſwer by matter of fact, and not 
by matter of law: it-ſtates. that the. Plaintiff was called and known 
by one name as well as the other, and coneludes to the eountry. 


J think the rules of pleading ought to be main- 


SABI SA 


. N 
Jon Ns TE. 


Ik the Plaintiffl had prayed judgment, © if the declaration ought to 


*< be.quaſhed,” 


Defendant, the judgment would have followed the prayer of the 
plea. As to the beginning of the replication, it does not ſignify 
Whether it ſays that the declaration or the writ ought to be quaſhed, 
ar whether it ſays neither. If the Plaintiff had ſimply replied ; 

That the Defendant was called and known, 8c. and concluded to 


the country, it would have been ſufficient, and the iſſue would 


have been well joined. It is therefore a ſurpluſage form. 
HEATH J. Of the ſame opinion. 
Rook RE J. Of the ſame opinion. 


| Mupmowsczorr One, '&C, v. een and Another, 


2 Executors of BoW EN. 
WoW EN was. ſerved with an attachment of privilege on a recogni- 
ꝛance of bail, but died. before the guarto die poſt; until which 
day he had time to ſurrender the. principal: the Plaintiff.then ſerved 
the Defendants with an attachment of privilege, and before the 
quarto die poſt of that writ the principal was ſurrendered. _ 
Shepherd Serjt. having obtained a rule to thew cauſe why the 
proceedings againſt the Defendants ſhould not be Raid, on payment 
3 5 2 


it might have altered the caſe: but the anſwer on 
which the Plaintiff has relied, is an anſwer of fact. Then what is 
the conſequence? If that fact had been tried, and found for the 


EE 


If bail be 
ſerved with 
proceſs on bis 
recognizance, 
and die before 
the quarto die 


poſt, and freſh 


proceſs iſſue 
againſt his 
executors; 
they have un- 
til the quarts 


. die fof} of the 
ſecond writ to ſurrender the principal. 


Cochell 


62 
1797. 


— 


MezDpows- 
CROBT 
. 


„ ee 


Juh 5th. 


If an annuity- 
deed contain 
a proviſo that 
the grantor 

ſhall repur- 


chaſe, the me- 
morial of ſuch 


deed muſtſtate 
the proviſo 
andthe terms 
and condi- 


tions of re- 


demption ; if 
1t only refer 


to the deed, 


and ſtate ths 
annuity to be 
_ redeemable 

4 on ſuch no- 
«© tice, terms, 
«« and condi- 
<< tions as are 


_ againſt their teſtator. | 
the ſtaying proceedings on a ſurrender before the quarto die Polt 
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Cucbell Serjt. diced emiſe; The ſurrender was inſufficient, 
PR s death made no difference: his executors could not be in 


a better ſituation than himſelf, and the principal ſhould have been 
' ſurrendered by the quarto die poft of the firſt! writ... 


Shepherd Serjt. contra. The bail could not be fixed until the 
fourth day after the return of the writ; now he died on the firſt 


day: if he had lived he might have relieved himſelf; the executors 
therefore are not ſued as the executors of bail fixed in his lifetime, 


and muſt be in the fame: fituation as if no action had been brought 
Hoare v. Mingay, 2 Str. 91 5. Though 


was formerly e gratid, it is now become a matter of rigbt. 
Per Curiam (after looking into the caſe of Ware v. Mingay.) 

The cafe in Strange has eftabliſhed this rule: That if the principal 

is ſurrendered within four days after the return of that writ in 


which there is an effectual proceeding, it is ſufficient. The former 
ſuit was as much done away in this caſe by Bowen's death, as in 


Hoare v. Mingay, by the action being brought in the wrong court: 


the ſufficiency of the ſurrender within the quarts die Pot, is a pri- 
vilege to the party ſued, to which the executors of the bail are as 


woo intitled as We bail kinaſelf; * 80 
re | Fs LIES TP BYE K? Rite _ 


Ex pore ANSELL and Augther: 
G  Ansztz and S. W. Fores . an annuity to E. . 
and gave a bond, warrant of attorney, and annuity-deed to 


ſecure it, The deed contained a proviſo of redemption. | The 


memorial ſtated the bond and warrant of attorney properly, but 


deſcribed the proviſo of redemption. as follows; © and in the ſame 
“ indenture is contained a certain proviſo or agreement, impower- 
ing the ſaid C. Anſell to repurchaſe the ſaid annuity upon ſuch 
e notice, terms, and conditions as are therein expreſſed. ox 

Williams Serjt. on the part of the grantors, on the firſt day of 
Eaſter Term, obtained a rule to ſhew cauſe, why the © bond, the 
« warrant of attorney, and the i Coed, ſhould not be delivered up to 
< be cancelled.” 6 


* * 


«* therein ON 0 it does not + lice) comply with che 17 G. 3. c. 58 fe 1% 


neral deſeription. 


on which he can redeem. 


was taken by Williams Setjt. vis. that it was 


by „E. Boulton or her ſolicitor, 


is ſaid, that the actual mode and manner 
of payment is neceffary to be ſtated in the 
n nemorial;“ but this was agreed to be a 
miltake in the report: and Eyre Ch. J. ſaid, 

% That the dard muſt expreſs by whom the 
* conſideration was paid, but not the ae - 

* morial,” 
7 7. K. 248. | 
(3) See alſo to this eff: Harris v. Sta- 


(a) Another objection to the memorial 
* therein ſtated, that the con ſiderstion was paid 
in the al- 
ternative; and for this was cited the opinion 
of Lord Loughborough, in Duke of Bolton v. 
Williams, 4 Bro. Chan. Caf. zog. where it 


Hieton, ET 4 K. 205. Bat aaa an tee. 


9's * oy 


„ 


* 2 


Vide alſo Dalner v v. e 1 


to another point, 
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The ground of his motion was that the memorial had ſet 
forth the proviſo of redemption in too general a way (a), 
Steadman v. Purchaſe, 6 J. R. 737. to ſhew that a memorandum 
indonſed on the deed, importing that the grantor might redeem on 
terms, muſt be inſerted in the memorial : 
H. 37 G. 3. in Scace., where it was held equally neceſſary, though 
the proviſo was contained in the % (5) of the deed. 

- Shepherd Serjt. ſhewed cauſe. Though it has been held that a 
0 of redemption ought to be inſerted in the memorial, it has 
never been deemed neceſſary to ſtate it verbatim. A proviſo of 
redemption 1s a part of the conſideration, and there is a difference 
between the firſt clauſe which relates to ſetting out the aced, and 
the ſecond clauſe, which relates to ſetting out the confederation, The 
former requires the day of the month and year when the deed bears 
date; with other particulars to be ſpecified ; 
Unleſs this be ſufficient, the whole deed muſt 
be ſet out; the days of payment and the remedy, as whether by 
diſtreſs or other wiſe. The clauſe of . is ated — 
referring to the deed for particulare, 

Milliams in ſupport of the rule. The proviſo of redemption 
forms part of the terms of the agreement on which the annuity is 
granted: and there is no difference in ſenſe, whether ſuch proviſo 
be totally omitted in the memorial, or only generally inſerted, as 
in the preſent caſe. The deed' is in the cuſtody of the grantee ; 
it is neceſfary therefore that the memorial ſhould contain the facts 
eſſential to be known to the grantor. 
only learn that he has the power of redemption, but not the terms 
If the Courts have been right in inſiſt- 


He cited 


and Appleton v. Smith, 


the latter only a ge- 


From'this memorial he can 


5 _— 
; | W 


ment was made at the time of the grant, that 


the grantors ſhould have a power of redemp- 


tion, which agreement was not then reduced 
to writing.; but after the memorial had been 
inrolled, was indorſed on the bond; the 
Court of K. B. were of opinion that the third 


| ſion of the ac, which requires the conſi- 
deration to be ſtated in every de, Nc. could 


not be extended to a power of redemption 
intended to be reſerved to the grantor. And 
though it had been objected for the Defend- 


ant, that ſuch an agreement ought to have 
the Court di- 


been ſtated in the memorial, 
rected the counſel for the Plaintiff to ſpeak 
Dalmer v. Bapuard, 
7 Ts K. 250. Et 9 


ing 
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ABl. be Shi If the 17 Geo, 3. c. 26. hal gone no anther 


— LE—g>—e geen 


it was made for the benefit of mankind in general, that the world 


poliey of the law would be amply ſatisfied by a memorial like 


f a different . 1 ſhould wiſh to take time to conſider. 
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ing that thi memorial muſt ſtate the wn it ae. alſo to Ole 
tain the terms. 


than the firſt clauſe, we muſt have looked to the import of the 
words ef that clauſe; and the practice of the Regiſter Counties. 
There they enter no more than a memorandum, containing the 
names of the parties, the dates, the premiſes, and perhaps the 
confideration. I do not know how ev vi lermini or on analogies 
we can ſay that more was intended here. The Legillature has 
ſaid what ſhall be inſerted; namely, the date, the names of the 
-parties, and for whom they are truftees, the witneſſes, the annual 
ſum, the name of the perſon for whoſe lives the annuity is granted, 
and the conſideration or conſiderations. Now, unleſs under the 
word « conſiderations,” I cannot ſay that the terms of the proviſo 
are included. I ſhould incline to go ſomè length for the ſake of 
general utility to decide that the terms muſt be ſet out in the me- 
morial, but J doubt whether the act requires it. The word 
4 confiderations, in the act, may mean mere money conſider- 
.ations. In the caſe where the Courts have held it neceſſary to in- 
ſert the proviſo of redemption in the memorial, it has been in- 
dorſed on the deed: and has therefore been conſidered either as a 
ſeparate deed or as ſomething collateral to the deed itſelf, and eſ- 
ſential to be ſet out as a ſuperadded part of the ſecurity. In the 
eaſe of a proviſo in the body of the deed, I doubt whether on the 
general idea of a memorial, or the ſpeciſie deſcription of it in this 
act, it need be inſerted. I am not therefore prepared at preſent 
. to conſider this. memarial as. inſufficient. It is a memorial only, 
not a copy of the deed: it-ſtates a deed for ſecuring an annuity 
redeemable © on the terms therein expreſſed: for which reference 
may be had to the deed itſelf, Is not this a ſufficient compliance 
with the words of the act? He who ſees an annuity redeemable, 
will inquire after. the deed, and look into the terms. It has been 
ſtated that the act was made for the benefit of the grantor, who 
has parted with the deeds: I cannot ſubſcribe to that propoſition: 


might know the nature of ſach tranſactions, and the parties be re- 
ſtrained by a ſenſe of ſhame from entering into them. The 


the preſent; it anſwers all ſubſtantial purpoſes, for it cannot be 
neceſſary to. load it with the full contents of the deed which would 
be little ſhort of requiring a copy. But if my Brothers nould be 
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* BULLER J. I have conſiderable doubts upon this queſtion : 
and cannot quite coincide in the opinion of my Lord. I ſhould 
| ſooner ſay that the proviſo need not be inſerted at all, than that it 
ſhould be inſerted in this general way. The queſtion is, whether 
the proviſo be part of the conſideration or not. Look through the 
act. It was there intended to include money conſiderations only, 
and one clauſe actually ſays © in money only.” If then the word 
« conſiderations” means money conſiderations only, a proviſo is not 


to diſturb what has been ſettled by two determinations, though 
the act does not appear to go that length. Having got thus far, 
that the word © conſiderations” includes all the terms of the agree- 
ment, the remaining queſtion will be, Whether the preſent proviſo 
be ſufficiently ſtated? I admit no difference between the caſe of 
2 proviſo indorſed, and a proviſo in the body of the deed. - They 
are both parts of the agreement. So in a warrant of attorney 


then the proviſo is to be taken notice of at all, is it not to be taken 


benefit of the grantor, as well as the public. Let us ſee then if 
this memorial be ſufficient to protect the grantor, againſt any im- 
proper advantages which might be attempted. He knows the an- 
nuity to be redeemable, but the deeds are in the hands of the 


which it is redeemable: as whether at the end of three or at the 
end of ſeven years? Is it not of importance that he ſhould have 
it in his power to prove all the material facts out of the mouth 
of the party himſelf: that he may be able t to come to the Court, 


the proviſo? The terms therefore not being inſerted, I think the 
proviſo inſufficiently ſtated, and if ſo, that the annuity ſhould be 
ſet aſide. 
Harn J. I have creat doubts upon this queſtion. There is 
no analogy between the regiſter acts and the 17 C. 3. The for- 
mer were made for the benefit of purchaſers: the latter to throw 
a fence about the grantors of annuities, who are uſually incautious 
and extravagant. What my Brother Buller has ſaid appears ex- 
tremely forcible, that the grantor ought to know the preciſe terms 
on which the annuity is redeemable: he would otherwiſe be left 
in great doubt and duiculty, unleſs he has kept a copy of the 
| | 8 deed, 


within the terms of the act. But the point has been already 
ſettled, both here and in the King's Bench, and I am not diſpoſed 


with a defeaſance, the defeaſance is a part of the inſtrument. If 


notice of luoſtantially ? The act in my opinion was made for the 


grantee. Is it not then material for him to know the terms on 


ſtate the ſpecific terms, and demand the deed on compliance with 
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CASES IN EASTER TERM 


deed, which is rarely done. As it has been held neceſſary to regiſter 
a proviſo, it muſt be ſhewn on what terms the proviſo is to take 
effect: and I ſee no difference between a proviſo inſerted in the 
body of the deed, and one indorſed on the back of it. 
Rooke J. I am inclined to think the memorial inſufficient, 
The proviſo is a part of the conſideration. Every circumſtance 
in favour of the grantor is a part of the conſideration; for all ſuch 
circumſtances form the ground of the grant, and if every ſuch 
circumſtance: be a part of the conſideration, it ſhould be ſo ſpeci- 


 fically ſtated, that the grantor may know clearly what the terms 


of the agreement are. On the terms therein expreſſed,” is not 
a ſatisfactory ſtatement. I think however that this matter re- 
TY further confideration. e | 
; Car.. 1 vult. 
On this ity the opinion of the Court was delivered by 

ExRE Ch. J. We have conferred with all the Judges on this 
queſtion, and the reſult is, that we all think, that where an annuity 
is redeemable, the terms and conditions of redemption ought to 
be ſet forth in the memorial, in order that the party who is to 


have the benefit of ſuch redemption, may without being driven 


to any compulſory means, be apprized of thoſe terms and con- 
ditions, and may redeem it with moft eaſe and convenience to 


himſelf. The Coon enge't is that we muſt make 
e 551 1 rule abſolute ( c). 


00 When 3 was kr moved, . boraugh 155. « The courts of common-law, 
Williams Serjt. ſtated that no action bad | “ which will upon their general juriſdiction 
been- brooght on the bond, nor any jadg- enter into the validity of the warrant of 
ment entered up on the warrant of attorney, | attorney or judgment upon motion, in the 


but cited Ex parte Cheſter, 4 T. R. 69 4+, to particular application under the act, will 
ſhew that the Court had nevertheleſs: a ju- only ſer aſide the judgment or execution, 


riſdiction. The Court ſaid that every or vacate the warrant of attorney ; but 
15 warrant of attorney entered was ſubject | the juriſdiction does not extend to order- 
« to their cognizance, but that they could | ing the bond to be delivered up, and if 

e not in all caſes order all the proceedings | ever done, it has been done, inadvertent- 
to be cancelled, becauſe they were void 4 7. Q. therefore, Whether the rule in 


* by the iſt ſection of the act.“ So in Ph Te caſe was not made abſolute in 


Duke of Bolton v. Williams, 4 Brown Chan. | the form in which i was 8 b 


Ca. 310. and 2 Fez. jun, 154. Lord Lough- | inadvertance # 1 


? + , 
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venant contained in a leaſe by The rever- 
HIS. was an action on a co 99 Th 8 


| F. which the Defendant had agreed to repair certain premiſes, 185 0 
| the Defend- 


of which he was tenant, at his own coſts and charges. ant for years, 


| is conveyed 
The declaration ſtated in ſubſtance as follows: That one ws E 


= ard the hei 
Thomas Grice was ſeiſed of the reverſion of the premiſes in que: and the beirs 


tion in his demeſne as of fee, ſubject to a mortgage term of 500 for 4 N 
is heirs: A. 
years, which term was ſubject to be defeated, and was defeated declare, 


ſingl 
before the making of the indenture thereinafter next mentioned; er 


contained 1 
that by an indenture made between the ſaid Thomas Erice and the e e 


2 demiſed the remiſes i in queſtion etter ſettin 
Defendant, the ſaid Thomas Eric. p 9 . 


to the Defendant for a term of twenty-one years; that the Defend- title, without 


averring the 
ant covenanted to repair at his « own cofts and charges; that the 77008 B. 


Defendant entered, and became poſſeſſed, and that the ſaid Thomas fates himſelf 


to be © there- 


Grice, was ſeiſed of the reverſion in his demeſne as of fee; that Xs by ee 


being ſo ſeiſed, the ſaid Thomas Grice deviſed the ſaid reverſion to © verſion in 
his ſon and died: that the ſon together with certain perſons having 4 mene a 
mortgage claims, upon the premiſes by leaſe and releaſe conveyed —_ —_ 
the {aid reverſion to Jobn Scott, and Robert Scott, © to have and upon demur- 
4 to hold the ſame unto the ſaid Jobn Scott and Robert Scott, to 
4 © the only proper uſe and behoof of the ſaid Fohn Scott and 
« * Robert Scott, and the heirs and aſſigns of the ſaid Robert Scott 
« © for ever, but nevertheleſs as to the eſtate and intereſt of the 
4 ſaid Robert Scott, his heirs and aſſigns therein, in truſt for the 
4 ſaid Jobn Scott, his heirs and aſſigns for ever. By means of 
. which ſaid premiſes, the ſaid John Scott became, and was, and 
« « fill i 10 ſet iſed of and in the ſaid reverſio! lor in his demeſne as of fee,” 
"he That although Fohn Scott had ever ſince the ſaid rever- © , 
fon came to him by aſſignment as aforefaid, Kept the covenants on 
his part, yet the Defendant had broken his covenant by delivering 
up the premiſes out of repair. Damages, . 
Io this there was a ſpecial demurrer, aſſigning ſeveral cauſes 
bekich were afterwards abandoned) and joinder therein. 
Shepherd Serjt. for the Defendant. I ſhall not argue the ſpecial 
Gs of demurrer, but rely on a ſubſtantial defect on the record. 
The declaration! is here in the name of one, whereas the legal eſtate 
in reverſion of the lands in queſtion belonged to John Scott and 
Robert Scott, as joint tenants for their lives; and thoſe in whom | 
the legal eſtate i in reverſion is muſt: bring the action. Now John 


and Robert Scott may be jointenants for their tives, although 
| | Robert 
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CASES IN TRINITY TERM 


Nobert had a ſeveral inheritance. Co. Lill. 182. a. 2 Black, 


Comm. 181. It is true that the intereſt of Robert Scott and his 
heirs was in truſt for John Scott; but that can make no difference 


Ja legal eſtate, and Jobn Scott's eſtate in ſeveralty was merely 


equitable. It is ſaid, Co. Litt. 180. b. © that 1 m 
« jointly implead, and jointly be impleaded by others.” Suppoſing 


them however to be tenants in common, ſtill they muſt join in 


this action. Co. Litt. 197. 6. There is a diſtinction between actions 


for realty and actions for perſonalty; in the former, the parties 
may ſever, becauſe each may recover bis ſhare; but in the latter, 
not. Here the covenant is for not repairing, in which caſe 


damages are to be given; and how ſhalk each have his damages ap- 


portioned ? But there can be no doubt of John and Robert Scott 


being jointenants, who were ſo made in order to bar Fohn Scott's 
wife of dower. Beſides Jobn Scott, as aſſignee of the reverſion, 
muſt bring his action of covenant under 32 H. 8. c. 34 and 


thereby ſtands in the ſame ſituation as the leſſor. 
The covenant therefore muſt be conſidered as being made to 


both Jobn and Robert, which renders it ee for John to 


bring this action alone. . 
Marſhall Serjt. for the Plaintiff Firſt, 1 ſhall contend that 


Robert Scott is a mere truſtee, introduced into the conveyance to 
| preclude Fohn Scott's wife from having her dower, and ſolely for 


the benefit of John Scott the ceſtuy que truſt ; and it is now a ſettled 


rule of law that an eſtate in truſt merely for the benefit of the 


ceftuy, que truſt, ſhall not be ſet up againſt him, This was laid down 
by Lord Mangfiela, in Lade v. Holford, 3 Burr. 1416. 2 Bl. 428. 
B. N. P. 110. and Goodlitle V. Knot, Cowp. 46. and recognized by 


Lord. Kenyon, in Doe v. Staples, 2 T. R. 696. Now the difference 


between the caſe i in Cowper and the preſent | is, that the former was 
the caſe of a ceſtuy que truſt with a mere equitable title ; ; this is the 
caſe of a ceſtuy que truſt having the whole intereſt in himſelf, and alſo 


being jointenant of the legal eſtate. Secondly, Suppoſing Roberi 
Scott to have been a jointenant with an intereſt in the demiſed 


premiſes, and admitting, that regularly jointenants ſhould Join 
in perſonal actions affecting their joint intereſt, yet the Defendant 
can only take advantage of this irregularity by plea in abatement. 


Com. Dig. Abatement, E. 8. which cites Bracton, l. 5. De Exceptioni- 


bus, c, 25.  Competit etiam exceptio dilatoria tam ex perfond 
= alterius quam fetentis ; ; quia ſine alio, agere non potuit per ſe, 65 
45 'tantundem j Juris habe? quam iþſe qui petit; ut ſunt Plures participes,” 


Ke. and then inſtances buſband and wife, Jointenants, oe, 
= | 80 
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8⁰ alſo Fleta, l. 6. c. 38. /. 3. « Competit etiam tenenti exceptio 


.& deberet; ficut unus vel una coberedum vel vir five uxor, de re 
40 uxorid;” and Sin. 12. Anon. This ſhews that it may be 
taken advantage of by plea in abatement ; to ſhew that it muſt, 
wil Com. Dig. Abatement, E. 12. If one jointenant or joint- 


in trover, Sinn. 640. Dockwray v. Dickinſon ; in treſpaſs, Deer- 
ing v. Moor, Cro. Elig. 554-3 in trover for injuries done to the 
inheritance, Brown v. Hodges, 1 Sali. 290. Blackburn v. Grove 


ſeveral joint-owners of a ſhip, Sands v. Child, 1Salk. 31. 3 Lev. 
35. Skin, 361.; in treſpals for ſeizing the Plaintiff's goods, L Egli/e 
. Champantt, 2 Str. 820. ; and in debt on bond againſt one of ſe- 


1 Vent. 34. 1. Sid, 420. S8. C. 238. S. P. It appears that if the De- 


1 Mod. 192, per Hale Ch. J., or even the fact in bar, Hollingworth 


1 Sid, 4209, or even where the fact appears by the finding of the 


appear in the declaration that there are other jointenants who 
do not join in the action, yet if it do not appear alſo that they are 
alive, the Defendant muft plead in abatement. Lenyan v. Palmer, 


in abatement; for nothing will be intended by the Court in fa- 
wour of this objection, The only caſe. in which it has been held 
that this objection may be taken on the general iſſue, is L'Egliſe v. 
Champanli, and there the dictum of Lord Raymond is confined to 
aſſumpfit, which ſeems to be an innovation. Perhaps the Plaintiff 
here did not know whether Robert Scott was living or "OR, 5 5 
this a plea in abatement would have ſhewn. 6 


far it is neceſſary to plead this matter in abatement on contracts 
in general. 1 contend that every perſon, who brings covenant as 
7: 1 1 aſſignee 


« dilatoria conird petentem, cum ſolus petat, quod cum alio petere 


e merchant ſue alone, and it is not pleaded in abatement, no ad- 
„ vantage ſhall be taken of it in evidence.” And ſo it was held 


cited Carth, 63.; in trover by the aſſignees of a bankrupt, Nelthorpe 
v. Derrington, 2 Lev. 113: ; in an action on a ſtatute, by one of 


veral j joint obligors, Whelpdale's caſe, 5 Co. 119. Cabell v. Vaughan, . 


| fendant i In ſuch caſes do ot plead in abatement, but plead in 
chief, 3 Bac. Abr. 218. tit. Fointenants, either the general iſſue, 


v. Aſeue, Cro. Elis. 355. 461. 494. 544. or | demurs; 1 Vent. 34. 


Jury, Cro, Elis. 554. 5 Co. 119. Harman v. Whitchlow, Latch. 1 92. 
Sir William Jones 142. the Plaintiff muſt have judgment. If it | 


Shepherd | in reply. I ſhall-pals by many of the TY PO bes 
cauſe they do not apply, and ſhall not agitate the queſtion how 
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5 Mod. 73. 1 Salk. 31. Cro. Flix. 544. 6 T. R. 766. 80 here it 
ſhould have been averred that Robert Scott was alive, and pleaded 
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| 

} 

| 

| 

| . 
| | | 4 

| GODWIN, 
| 


_ aſſignee of a reverſion, ut late how the teverſion comes to him; 
tiff is aſſignee of the reverſion, he is not intitled to their judgment. 
Scoii jointly, and an action brought by John Scott alone, the De- 
; appear on the record, which differs from the caſe of jointenants in 


bother contracts and in treſpaſs. The caſe of Eccleſton and Wife, 


5 joint-covenantee cannot bring an action alone, neither can one 
joint · aſſignee of a reverſion; for the action not being founded on 
privity of contract, the Plaintiff muſt ſo ſtate his title, as to ſhew 
that he may ſue under the ſtatute of Hen. 8. in reſpect of his 
(eſtate. The Plaintiff ſhould not have ſtated that Thomas Grice de- 


eſtate of a truſtee ſhall not be ſet up againſt the geh gue truſt, 


if the Court could take notice of a cefluy que 4ruft in covenant, they 


ito ſue in 110 own name, , inſtead of that of the alligoor. 


| ang 176 ;t * : 5 —_— | pI - 1 1 2 
"916 (915; 17 O11 16 e, Chr. adv. val. 


abandoned) is; whether the Plaintiff has ſhewn in his declaration a 


from the operation of law on the deeds which are therein ſtated. 
| deeds ig to conſtitute Jobn and Robert Scott joint-aff ignees. The 
: operation of law contracts wih Jobu and Robert Soott jointly; and 
follow the nature of the contracts, and muſt ariſe to John and 


5 Robert Scott: jointly. In fact John Scott hag declared. on a cove- 
| vant "_ with * nao Robert Scott, but has ſorpoſed himſelf 


CASES IN TRINITY TERM 


and therefore, as the Court on this record cannot ſee that the Plain- 
Suppoſe a covenant made by the Defendant with John and Robert 


fendant need not plead in abatement, becauſe the objection would 


Executors, &c. againſt Cl; Eſbam, 1 Saund. 153. is ſtrong, to ſhew 
that one Jointenant cannot fue alone on the covenant. If one 


viſed, &c. whereby he became ſeiſed of the reverſion, for John 
Scott did not become ſeiſed, but Fohn and Robert Scott jointly: he 
mould have ſtated that Robert Scott was dead, whereby he became 
ſeiſed. The caſes of joint-obligors are diſtinguiſhable from this, 
for there the objection does not appear on che record, and it is fill 
the deed of the Defendant. As to what has been ſald, that the 


that rule will not hold in covenant, though it does in ejeAment: 


might as well in every action on a bond aſſigned allow the aſhgnee 


*. ** 
** 


The opimon &f the Ott was this Wy delivered by Eyre Ch. J. 
The queſtion on this demurrer (which is now-to be confidered in 
the nature of a general demurrer, the ſpecial cauſes Having been 


title to ſue as alſignee of the reverſion.” That title is to de collected 


Aud I AE it to be moſt clear, that the operation of law upon thoſe 


effect of this is, that the Defendant's covenants became alſo by 


that all cauſes of action to them, ariſing out of theſe contracts, muſt 


1 Fa capa ble 
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capable of ſuſtaining an aQion alone for the breach of it. Now 
that this is fundamentally wrong there can be no doubt; ; and the 
principle on which it-is wrong was not denied in the argument : 
tit is only the application of the principle to this particular caſe as 
it ſtands on the record, that is diſputed. It has been argued, 
firſt, That Robert Scot? appearing” to be a truſtee for hn Scott, his 
title cannot be ſet up againſt the ce/tuy que truſt; and ſecondly, 
That if it can, it muſt be by plea in abatement, and by that mode 
only. On the firſt of theſe points we have had no difficulty. It 
appearing by the Plaintiff's own ſhewing, that Rcbert Scott was 
made joint-aſlignee with John Scott (to which. if it were neceſſary 
might be added) for purpoſes which require that the legal eſtate 
ſhould remain in Robert Scott, we cannot by any preſumption, or 
: by vole of law, take the legal eſtate out of him during his life- 
time. It' is not that the Defendant ſets up the legal eſtate of the 
truſtee againſt the ceftuy que truſt; but the egſtuy que truſt himſelf 
has ſet it up as part of his own title. On the ſecond point we have 
pauſed: not in reſpect of any difficulty in deciding againſt the 
point as it was ſtated ; but on a queſtion which the reaſoning in ſome 
of the numerous. caſes which- were alluded to by my brother Mar- 
Hall ſuggeſted; and which- is this, -whether-on a-general-demurrer 
to a declaration of this kind, it can be intended in ſupport of the 
declaration that the jointenant, not a party to the action, is dead: 
in which event the whole. legal eſtate would unite in John Scott, 
and he alone might ſue.  In>the great bulk of the caſes where it 
has. been holden that if there are not proper parties to a record, 
advantage mult be taken of it by a plea in abatement, the objection 
has been, that other perſons ought to he made Co-defendants with 
the Defendant on record: and there is an eſſential difference be- 
tween theſe / caſos and caſes where the objection is, that there are 
not. the. proper parties Plaintiffs in the ſuit. Many Plaintiffs can 
have but one right, having but one intereſt and one cauſe of action; 
which ought/to be, and isindiviſible, admitting of but one ſatiſ- 
faction. But if in the nature of the thing, if on principles of Jaw 


or authorities, it could be that a man ſhoutd derive a ſeveral intereſt 


out of a joint obligation to;himſelf and others, and that Plaintiffs 
could ſue ſeparately for their portions: of one right, it is moſt ob=- 

vious that it muſt vex and haraſs Defendants extremely. That 
this cannot be appears from Sbingubie's cale, 5 Co. 18,, and from 

the prineiple of thoſe paſſages cited from Co, Lil. which ſhew that 
Jointenants muſt plead and be impleaded joinly. Whereas in 
S OOT Ty 7 0 "Ms 
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the caſe. of Defendants, in reſpect of the ſatisfaction they are to 
make to the Plaintiff, it is exactly the ſame thing whether they are 
ſued ſingly, or with others, for every individual Co-defendant is 
ultimately liable to the whole demand, and execution may be had 
againſt any one. In Rice v. Shute, 5 Burr. 2613. Lord Mansfield 
ſays : Every partner is liable to pay the whole; in what pro- 


he portion the others ſhould contribute i is a matter merely amongſt 


« themſelves.” There is therefore more of form than of ſubſtance 


in the objection that others ſhould be made Co-defendants: how- 


ever, the. writ ſhall abate that has not made all the parties Co- de- 


fendants, becauſe the Plaintiff may have a better writ in the ſame 


cauſe ; but the action ſhall not be barred, becauſe the Plaintiff has 


1 in himſelf an abſolute right to ſue the Defendant, The Defendant 
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on the plea of non et factum after oyer. 


* on abe be difficulty under which mga wk when > dia are to 


can only inſiſt, if he pleaſes, that the Plaintiff ſhall ſue others with 
him; and this advantage he may waive, where the objection does 
not appear on the face of the record, and does waive in that caſe, 
unleſs he plead in abatement. Hence it is, that where. one of 


ſeveral Joint obligors i is Tued, and on ef factum is pleaded, the bet- 
ter opinion is that a Defendant ſhall not be allowed to object that 


there are other co-obligors, for the deed is his (a), though it is 


alſo the deed of others. It is convenient that the obligors ſhould 


all be ſued together, and therefore the Defendant may plead in 


abatement; but it is not abſolutely neceſſary, and therefore he 


cannot plead i in bar; nor can he take advantage of the objection | 
I do. not mean to enter 


into the queſtion, whether if the Plaintiff ſtate in his own declara- 
tion that the hond was made by two, the Defendafit. cannot take 


advantage of it: but where the declaration is right upon the face 


of it, if there be no plea in abatement, the Defendant cannot take 
advantage of it afterwards. I admit that it has been eſtabliſhed by 
many caſes, that in aſſumpſit againſt one Defendant and non aſſump- 
ſit pleaded, evidence of a contract with more than one does not 
maintain the iſſue, on the ground that it does not follow the con- 


tract in the declaration; but I take the contrary to be now fully 


ſettled upon the grounds which I have ſtated, and upon very old 


authorities which are taken notice of in the caſe of Rice v. Shute, 
and apply with equal force 1 in aſſumpſit as in other caſes. In that 
<aſe, which is the laſt on this ſubject, Lord Mangfield lays. great 
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ſue partners. They know, ſays he, whom they deal with, but 1799. | 
they de not know who are the ſecret partners; a Plaintiff, may be Ws | | 
nonſuited: twenty times before he finds them all out, or may be G1 0 
driven to file a bill for a diſcovery; and therefore he argues that 8 
convenience and the ends of juſtice required that if a Defendant 
would object that others are concerned with him in the tranſaction, 
he mould plead in abatement, and fo tell the Plaintiff whom he 
was to ſue. Certainly this reaſoning has its weight as to co-part- 
ners, being made Co-defendants, but as to Plaintiffs it does not 
apply; they are under no difficulty of this kind; every Plaintiff . 
knows who is concerned in intereſt with him; he cannot have a 
better writ given him by a plea in abatement than he might have 
had without it. In this, and in other reſpects, as L have already 
obſerved, the caſe of Plaintiffs and Defendants eſſentially differs (a); 
and I conceive the rule of law reſpecting them is, generally ſpeak- | 
ing, (with perhaps one (5) exception, ) different. I take it to have 
been ſolemnly adjudged in ſeveral (e) cafes, and to be the known 
received la w, that one co-oovenantee, one co-obligee, or one joint · 
ontractor by parol, cannot ſue alone. In the laſt caſe it is com- 
mon experience, that where a joint contract appears in evidence 
on the general iſſue, the Plaintiff is nonſuited; and there are many 
caſes in the books, in which it has been held to be error. for one 
oo. obligee or one coroovenantee to ſue alone. The conſequence. 
is, that the objection that it is neceſſary to Ding this matter in 
abatement is ill-founded. But where it appears on the record that 
the Plaintiff has a better writ according to his o.] n ſtatement, why 
mould the Defendant plead in abatement? the object of a plea in 
abatement i is to introduce on the record ſome n new fact, which can 
: only be done in that manner; but where the fact appears in the 
declaration itſelf, what remains for the Defendant but to aſk the 
| judgment of the Court? It may be anſwered that the Defendant 
ought to plead: the variance between the writ and the declaration; 
but there are caſes which eſtabliſh that it may be taken advantage 
of in error, which could never be, if it were pleadable in abatement 
of the writ. The firſt of the eaſes cited for the Plaintiff, which L 
turned to, was that of Cabell v. Vaughan, 1 Vent. 34.; as it is ſhort 
1 will ſtate the words: In an action of debt upon a bond againſt 
WM one, and it N another was Jointly bound with n wheres 


FY * VN * FRY . K. 2 | « in abuement * 0 | 

G, 3. which was aſſbm pfl: on a note, | . (6) Ser Addiſon v. Overend; 6 T. R. 566. 
Lord Marngfield ſaid: If there are len ( Vernes v. Fefftrys, Str. 1146. Grabam 
_ © Plaintiffs than there ought | tobe, it goes | v, e, 2 AL 2. 352 | Rog 
« Wt non ſuft; if leſs Defendants, it is only F - e 
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= 70 ag upon the Defendant demurs ; but it was adjüdged for the Plain- 
W tiff, for the Defendant cannot demur in ſuch caſe, unleſs the other 
00 obligor be averted to be living; and alſo that he ſeated) and de- 


„ ſivered the bond. "3 Cro. 494 544. Aſeus and Hollintworth's | 
« caſe, 26 H. 6. 3. And if one be bound to two, one obligee 

„cannot foe, unleſs he avers that the other is dead. In B. R. 
„ 165 1. 1068. Levit v. Staineforth.” “ No notice was taken at the 
bar of this latter paragraph; it is certainly too material to be paſſed 
over in a review of the caſes on this ſubject. As if for the very 
eee of preventing the firſt part of the caſe from being miſun- 
 derſtood, it adds, that in the caſe dF one of ſeveral co- obligees ſuing 


alone, aà different rule prevails from that which takes place where 
one of ſeveral oo- obligors is ſued. And the rule 18 that whieh goes 


the whole length of deciding upon the only doubt which could be 


made in this caſe; whether oma general demurrer it could- be in- 
tended that a'co-covenantee Was dead, in order to ſuſtain the de- 
claration. If one be böund to two; one dbligee cannot ſue, 
„ unleſs he avert the other is dead.” He muſt recover upon his 
own ſtrength; he muſt ſhew that Weh is neceſſary to make out 
his title; 3 Having by his on ſhewing given the legal eſtate to him- 
ſelf and another, he muſt take upon himſelf the bürthen of deveſt- 
ing that legal eſtate in the other, and veſtingatin himſelf; he muſt 
aver that be is dead. The caſe of Cabell v. Vaughan is alſo re- 
Ported in 1 Sid. 421. by the name of Chappel v. Vauban; and in 
the fame” book 238. Ora v. Cyſborn, it is ſtated to have been 

laid down as a rule concerning the bringing debt on obligations, 
8 if an obligation” is made to three and tero bring the action, 
they dught tö ſhew that the third is dead. Theſe caſes admit of 
this anſwer, that though they ſtate a rule, they do not ſtate in what 
manner advantage is to be taken of it, which it may be faid-ought 
ro be by plea in abatement. But the eaſe of Eccigſlon and others 
executors. of Caſile v. Clipſbam, 1 Saund. 153. and Slingsbie's caſe, 
5 C. 18. 6. are deciſive on this head. In the firſt, the objection 


Was allowed in art eſt of judgment, and the party driven - diſcon- 


tinue; in the lailthe objection was on error in the Excheguer- Chamber, 
and for that error the judgment was reverſed. No theſe caſes were 
both i in covenant, and ſo directly i in point. Sir JT gfrab Child s caſe; 
1. Gall. 34. which comes neateſt to an authority for the Plaintiff, 
ſoppoſing the rule as laid down! in Salkeld to be correctly ſtated, and 
to have been well confidered, (which the report of the fame caſe, 
by Eevins; who arßued i it for the Plaintiff, leads me to doubt, ) is 


diſtinguiſhable from the preſent caſe, on the Abu of is 
taken 
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takin! by Lord Raymond. in L' Egli life v. Cbampanti, reported in 
Str. 820. that it was a caſe in tort and not contract. There it is 


ſaid that in aſſumpſit ĩt might be taken advantage of at the trial, for 


in abatements So of the late caſe of Addiſon v. Ouerend, 6 T. R. 766.; 


the ſole owner of a fhip, and in another that he was a part owner, 


not of contract. It ſeems to have been ſuppoſed at the bar that 
LEgli/ew.Champants,, M. 12 C. 2. was the firſt eaſe in which ſuck 
2 diſtinction Was taken; but in Docſeray v. Diclenſon, Sinn. 640. 

it is pointedly Laid) /* That the difference is where. it is an action 
funded on a tort and not guilty pleaded, and where it is founded 
on a contract; for there it is non-aſſumpſit, becauſe it is another 
contract, but the party may make a tort joint and ſeveral,” gil | 
truth, till.che-caſe-of Rice v. Shute, E. J. 10.6. 3. B. R. it ſeems to 
have been the uſual courſe to nonſuit the Plaintiff, if on the trial 
in an action of aſſumpſit it appeared that the Defendant had a 
partner who was not ſued, as it remains now the courſe to nonſuĩt 
the Plaintiff if he has a partner not made a Co- plaintiff. I am not 


2 Lev. 11 3. 'Nelthorp v: Dorringion, that Sir William Jones, a ſound 
and able lawyer, accorded/hefitanter, be well eſtabliſhed or not. If 
tort in reſpect of joint property can he joint or ſeveral, it is very 
well; a breach of a joint contract with two or more cannot be joint 


and feveral, © This Plaintiff could not ſus ST as therefors we 
n eee that _— * Ds 


SuIIrH v. 0 KELLY. 


HIS was an action of uinplit; ; the cauſe of action vets at 
Newmarket, but the venue was laid in Middleſex, and the 
verdict being for 8 5. 6 d. . ang | there OG no | certificate ac- 


8 Rs to the 23 . < 33 
* "Marjball Serjt. on ſtating the above fats, 108 that the Defendanc 


edi prove an expreſs promiſe to pay in Midalg ger, obtained a 
rale to me w cauſe TAE. a | ſuggeſtion ſhould end 18 entered an the 


it would not be the ſame contract, but in tort it ought to be pleaded | 


SCOT 7, a 
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here it was. held on great conſideration, that after a general verdict 
on the general iſue it as no objection in arreſt of judgment, that 
in one count of the declaration it was alleged that the Plaintiff was 


vis. Of a quarter of the 7 for that alſo was a caſe of tort and 


oalled upon to inquire whether the rule in tort, to which it is ſaid, 


2 200 inn 1 1 n Judgment forthe baun. f 


A Defendant 
15 not liable 
to be ſued in 


the county- 
court for a 


debt under. 
40 5. not ariſ- 
log within _ 
the county, 
though he be 
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| 1797. . ral, that the Defendant” was refidentin Wen n and liable to be y 
N ſummoned to the county- Tt. [360 | 
- Le. Blanc Serjt. ſhewed cauſe. The county oourt has no il. N 
e diQion where the cauſe of action does not ariſe within the county, 
and a plaint levied in that court muſt ate the cauſe of action 10 
| have ariſen. within its juriſdiction, otherwiſe it is error. In Melſh 
5 5 v. 7. royte, 2 E. Bl. 29. and Tubb v. Woodward, 6 T. R. 175. this 
8 Court and the Court of King Bench refuſed to ſtay proceedings, 
ough the cauſes of action were under 407. upon the ground, 
that as the Defendant did not reſide in the county in which the 
cauſes of action accrued; he could not be fued in the county- court. 
" Marſhall | in ſupport of the rule. A Defendant. is liable: to be 
ſummoned to the county-court, if reſident within the county, 
though the cauſe of action does not ariſe there. The Statuie of Glou- 
ch eter, 6 Ed. 1. r. 8. reſtrains actions under 40. to the county- 
court, but does not conſine its juriſdiction to the limits of the 
county; and the object of the Statute of” Weſtminſter 1. z cs. 
is to reſtrain particular juriſdiclions within their proper limits, and 
yet it never mentions the county-court. In Con. Dig. tit. County, 
TY Juriſdiction of the County. Court, there is no authority to ſhew 
that it is confined to cauſes ariſing within the county. If the De- 
fendant $ liability to be ſummoned to the county-court be traverſed, 
he will give in evidence an expreſs promiſe to pay in Middle eſex. 
Beſides, this not being an application to ſtay proceedings becauſe the 
action is under 40s. but to enter a ſuggeſtion purſuant to a par- 
tieular a0 vs „ e cles cited on the other ug do not 
Pe Wen | "This; is a e in fie math of: a 1 de- 
termination in both courts, and of the principle which governs 
every inferior court in this country. The rule muſt therefore be 
diſcharged, but as the action is a very ſhabby one, let i it 1 with- 


cut coſts. | 
i . Rule charged ior colts. 
"ne: „ Jokes « v. Krremn, . 
The "a 7 EPLEVIN "For Rs and W 1 
injuria 
. * OCognizance, ſtating that the 1 in which, We, was 2 
to a 
Slice bote held by the Defendant, under a demiſe from one Jobn 
for rent in ar- 2 an 
rear, is bad : e, at * vn rent of MET 4, Pa able on , e quarterly feaſt 
upon ſpecial demurrer. 1 8 : Pa days; 
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days3 that 311. of the ſaid rent was due in arrear, and unpaid to. 1205. 
the ſaid Jh, Ofborne, and that the Detendant as bailiff of tle 
Lid Joon Morne acknowledges, Sc. | 5 | 7 
Alea in bar, de igjarid ſud hroprid abſque talicoul? 3 | Lircfing 
© Demurrer thereto, aſſigning for cauſes, that the ſaid Plaintiff 

hath, in and by his {aid plea tendered and offered to put ſeveral 

and diſtinct matters in iſſue, that is to ſay, the holding and en- 

joying of the ſaid dwelling-houſe with the appurtenances in the 

ſaid. declaration and .cognizance above-mentioned, by the ſaid 

Plaintiff; and hath alſo in and by bis ſaid plea denied that the 

faid rent in the ſaid cognizance mentioned was due, in arreat,- 

and unpaid as in that cognizance is above alleged and contained 

and for that the ſaid Plaintiff hath alſo in and by. his laid plea 

tendered and offered to put in iſſue, as well the times and man- 

ner of the payment of the faid rent as allo the amount and 

quantity of the fame; and for that the ſaid Plaintiff ſhould and 

ought 1 in and by. his ſaid plea, to have tendered and offered to 

put in iſſue one ſingle fact only, to be tried by a Jury of the 

country, : and to have relied. on the fame; and for that in the man- 

ner the ſame plea is above pleaded, no certain or ſingle iſſue can 

be joined in the ſame; F and for that the faid plea 3 is double, mul. 

tifarious, and not ifſuable, and is alſo in various other reſpecꝭs 

Jeledive, argumentative, inſufficient, and informal. N 

Joinder \ in demurrer. 1885 

The Court incliniog againſt the plea in bar called upon | Shepterd 

Ser rjt. to begin in ſupport of it. x YER 4 
Shepherg.” Where two facts are N to mike up one bs 0 
fence, neither of Which is matter of record, the plea de injurid 

2 fud proprid abſque tali can 18 good; : and ſe fo is the rule in Crogate's 8 

caſe, 8 Co. 66. b. 1ſt reſolution. In Chauncey v V. Winde, Ld. Raym. 

700. this diſtinction from 2 Leon. 102. was taken in argument, 

5 that where the matter of record is but inducement to the action, 

1 dpecial anſwer i is Not Fequilite; and Hol. Ch. 50 thought the re- 

plication. dei injurid 10 a juſtibcation of treſpaſs, under a warrant 

from the commiſſioners, by virtue of. an act of Parliament, good, 

In. | Robinſon v. \Rayley, Burr. 520. Lord Mangel ſays, «Tt is 

1 true vou muſt take iſſue on a ſingle point, but it is not neceſ- 

4 ary. that che ſingle point ſhould conſiſt only of a ſingle fact.” 4 

1 80 here tenancy in the Plaintiff and, rent in arrear. are both ge- 

eſſary to intitle the Defendant to diſtrain. F Though at common 

law the Defendant muſt have ſet forth, his title, which would have 
1 e e precluded 


Be — 
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2797, precluded the plea de injurid, yet by the 14 G. 2. c. 19. P 22, 
7 matter of title is excluded from the avowry, and nothing is to be ſet 
on Es 


„cout but matters of fact, which i in this caſe are tenancy and rent in 
Kur cui. arrear. If therefore this be not a good plea, the Plaintiff muſt 
either admit the Defendant's title to the land or the rent in ar- 
rear. The intention of the ſtatute was only to ſhorten the plead- 
ings, and the Defendant need not have ſtated by whom the demiſe 
was made, but the Defendant's having gone beyond the ſtatute, 
makes no difference in the law. In a Precedent Book of Mr. J. 
Lawrence, there is ſuch a plea as the preſent, and a note of his 
in the margin, ſtating that he demurred to it; but it was over- 
ruled. The Plaintiff might have traverſed every fact in the 
avowry by leave of the Court, which leave is now become 
: almoſt matter of right: the Court therefore will not oblige him 
to do that in a circuirous manner, which go. be Lone more 
thoitly by the preſent plea. | 
| Marſhall Serjt. contra. If this mode bf d be good, the 
i G. 2. inſtead of conferring a favour on landlords, would pro- 
duce. an inconvenience: it would be better to avow as at com- 
mon law, and have an explicit anſwer to one fact. This plea 
would put in ilſue, firſt, the holding, which if there be no privity 
of contract may involve the diſtrainor' 8 title; ſecondly, the 
terms of the holding, vis. the amount and days of payment of 
rent; thirdly, that rent was in arrear ; fourthly, that the diſ- 
_ treſs was taken for that rent; and in the (caſe of a cognizance, 
like the Preſent, command. The Ath reſolution i in Crogate' s caſe 
is decidedly againſt the preſent plea in bar; J admit that if the 
ſeveral matters put in iſſue make together | but one defence, they 
may all be put in iſſue together, and then de emurid ſud proprid 
abſque tali cauſd i is Proper. But when the Plaintiff makes title by 
His declaration to any thing, and the Defendant pleads ſomething 
in deſtruQion thereof. or of the Plaintiff” s cauſe of action, then 
the Plaintiff muſt . reply ſpecially, and not ſay ahſſue tali cauſd, 
for. abſque, tali cauſa. goes to the whole plea. * elv. 1 57. Taylor v. 
Markham, | Gro. Fac. 224. 8. C. 1 Brounlow 21 5. S. C. Horn v. 
Lewin, Fort. 233. Sal. 583. 3. Witnel v. Cook, Cro. Elix. 812. 
Hanks v. Parker, Hob. 76. White v. Stubbs, 3 Lev. 307. 2 Saund. 
294 8. C. In Cockerill v. Arniſirong, the declaration was treſpaſs 
for taking a: gelding: Defendant juſtified as fervant of J. S. who 
Has ſeiſed in fee: replication, de injurid ud proprid abjqiie" tali 


aſa, and a t the Defeodant. "I caſe is ſhortly re- 
pared 
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ported in Com. 582. but I will read to the Court the 2 
of Lord Ch. ]. Millet, as taken from his Lordſhip's note (2). 
only remains to obſerve on the caſes cited for the Plaintiff. oe 
Which was: called a ſingle point in Robinſon v. Rayley, embraced 
ſeveral. diſtin facts, any one of which being negatived, would 
have intitled the Plaintiff to judgment; therefore the doctrine 


laid down there is directly contrary to the doctrine in Crogate's 


. caſe, which, before that, was conſidered as the great land-mark. 
In Chauncey v. Winde, the Court held the replication .good, becauſe 
the ſtatute being a general one needed not to have been pleaded, 
and therefore could make no part of the iſſue: and in that caſe, 
as it is reported in 12 Med. 580. Mr. Eyres, in arguing for the 

- Defendant, admitted that where one claims common by preſerip- 
tion, rent by grant, goods by ſale, &c. and ſo juſtiſies as having 
an intereſt therein, there the Plaintiff muſt anſwer directly to 
the title, and not e injurii ſud Proprid. 

The Court underſtanding that ſuch a plea-in bar as the  prfen 
i been uſed of late, took time to conſider. | 
The opinion of the Court was this day delivered by 


" Eyny Ch. m—_ As a wiſh bas been expreſſed by the Defend- 
ant 8. counſel, that this caſe ſhould be diſpoſed of within the term, 
we will not keep it on foot any longer, for the fake of giving a 
more formal judgment than is already prepared. It is only ne- 


eſſary t to read Crogate” s caſe, to be perfectly ſatisfied, that on the 


authorities and on the reaſon of the thing this plea in bar is bad. 
The ſecond reſolution | in that cafe is, That when the Defendant 


* in his own right, or as: ſervant to any other, claimeth an intereſt 


« in the land, or to any common, or regt going out of the land, 
«or to any way or paſſage upon the land, Sc. there d injurid 2 


ba froprid generally is no plea. That if the Defendant juſtifieth as 


« ſervant, there de injurii fad proprid in ſome of the ſaid cafes, 
7 with traverſe of the commandment, the ſame being made ma- 

* terial, 1 is good, c. For the general plea de injurid ſul proprid 
« 7 754 ſhould be replication) is properly when the Defendant's 


& plea doth conſiſt mere upon excuſe, and Hon no matter of 


1 13 
* By: hs note it III: that the "® 2 for W Fas entering py en" bac: on 
cilion of che Court of C. B. provounced by what was ſaid in Tayler v. Markham, Cro. 


Lord Cb. J. Vill, was founded on the fe- | Fac. 224. Telv. 157. S. C. and on the caſe 


cond” and fourth reſolutions: in Crogate's 14 Hen. 4. 32. 5. there cited, and Cre-Flize 
eiſe. His Lord ſhip ſaid, they did pot rely 812. He ſaid the Archbiſhop of Canterbury 
on Cro. Fac. 599. becauſe -ab/que tali cau/# | v. Kemp, Cro. Flix. 5 49. was Ae 
wis there omitted; nor on Cooper v. Mone, 3 by Crogate's caſe, n 

. PT. 7. becauſe that was an ace | 


1 


< intereſt 


79 


1797- 
8 
J 


Kana I'M, 


80 


1 


K. rena. 


2 _ intereſt whatſoever. And it is ſaid de injurid. i ſud propred, becauſe 
1 TAN injury Properly in this ſenſe 1 is to the perſon or to the fame: 


— 
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as battery, or impriſonment to the perſon, or ſcandal to the 
% fame. There if the Defendant excuſe himſelf upon his own 
« affault, or upon hue and cry, there properly de injurid ſud Bro- 
Frid generally is a good plea, for there the Defendant's plea doth 


s conſiſt only upon matter of excuſe,” The third reſolution is, 


« That when by the Defendant's plea any authority or power 


| 7 is mediately or immediately derived from the Plaintiff, there, 


« although no intereſt be claimed, the Plaintiff ought to anſwer 


* it, and ſhall not reply generally de injurid. 1. ſud. Froprid. Thus 
in this caſe, the rule is diſtinctly laid down, that the replication 


l act injurid 7 fad propriâ is only to be received, where the defence ſet 


up is matter of excuſe, and not where it aſſerts any right or in- 
tereſt. Nor is that all; for if the defence turns on the plea of 


mn de injurid ſul proprid is not good, but the com- 


mandment muſt be anſwered. | In the caſe of Cockerill v. Arm- 
Atrong, Bull. N. P. p. 93. ed. 1790. which was treſpaſs for taking 
a gelding, and the Defendant pleaded, that the place where, Oe. 
was 100 acres, Oc. that 7. S. was ſeiſed in fee, and that he as his 
ſervant and by his expreſs orders took the gelding damage fea- 
{ant,,it was held that, the Plaintiff could not reply de injurid fad 
Proprid abſque tali cauſd, for that would put in iſſue three or four 
things; but he muſt traverſe one thing i in particular. | This caſe is 
right in point of authority; and 1 agree with the rule laid down, 
that where the excuſe ariſes in part out of the ſeiſin j in fee of 


another, there de injurid ſua proprid is not to be received. But 
the reaſon is not, becauſe it puts two or three thipgs, in iſſue; 


for that may happen in every caſe where the defence ariſes out 


of ſeveral facts, all operating to one point of excuſe: : the Teaſon 
is becauſe this plea is only allowed avhere an excuſe is offered for, 


perſonal i injuries, and not even then, if it relates to any, intereſt i in 


land (and here an intereſt i in land would make part of the ue). 
or to any commandment. ; It. i is Tight that this caſe ſhould be 


brought within the general rules of pleading, otherwiſe the 


11 G. 2. which was intended to operate for tht eaſe and benefic 


of landlords, would be turned againft them: for before the mak- 


iag of that ſtatute, the ſue in replevin muſt have. been epnhoed. 


to ſome one material point. If we were now to break in upon 


che rule ſo ſatisfactorily laid down in Crogate's caſe, we mould 


e e r e Beading, oF, we, AN. this W in the 
8 Preſent 
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preſerit caſe; I do not ſee why we muſt not let! it in, in quare  impedit, ? 1997. 
and every other cafe, | Let us ſtand by the rules of pleading, EE 


which if we infringe here, wre may deſtroy altogether. We s e 
py al of 4 opinion Er. this plea i in i bar 1 is bad. ; ; 


Judgment for the Defendant 


- 4 * bf * 4s 1» ? » - , * . : 
2 2 p 1 Y 1 7 4 9 25 x * *. ” £ * 8 f 3 f Re 7 ? | : * 1 5 1 6 % 1 > . f — * b 8 
, een | Os 7 
mt 94, p 0 * . h 
| : ba uly FL ». 
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A Rote having been obtained to ſhew cauſe why the iſſues It is in the 
| Worn of 
© levied under ſeveral diſtringas's ſhould not be reſtored on the the Court, wo 


| t a De- 
Defendant s appearance, . 
Le Blanc Serjt. inſiſted that 50 Defendant ould be put * "= terms, 
no moves 
certain terms. to have the 


Heywood Serjt. rontre relied on the words of che 63 c50. _ rr 
4 7 4. by which it is provided that when the purpoſe of the writ 1 


« is anſwered, that then the iſſues ſhall be returned ; or if ſold, him on bis 


«what: ſhall remain of the money ariſing * * ale, ſhall be Aa a 
1 Ss to the party diſtrained upon.” rs) N as pe” * 


Her Curiam. When a party ſtands out e | diſtringas's 8, It 
is perfectly in the diſcretion of the Court, whether they ſhall 
order the iſſues to be returned; and as the Court has diſcretion as 
to returning the iſfues at all, they muſt have a right to impoſe C 
terms. The words of the ſtatute muſt be underſtood with a reference, _ 

to the conſtant . juriſdiction of the Court. This is a convenient 


rule, and may "_ mm an end to the en of e 


* ut diringas's, 
TONER | Rule 1 45 3 of _ * 9 
. ot Dtiefendant undertaking to plead > 
n Aue, aſt take ſhort notice o trial. 
"IP "Bavuey' v. 'Loyinas.” eee 
2 SO x Sete haviog dne a al to them FL 8 an at- The Court 


will not 


"0 tachment ſhould not iſſue againſt the Defendant, for ane, rent an or- 
formance of an award, though an action on the award was pend- Ant for . 


non- per- 
0 ing in the Court kg ur —_y he was now nn upon to . of 
| an awar 
at ſupport his rule. 4 54 Job TOA * 9177 * * e fr 4 „ pending an 
| action 


drooght on we 0: 10 allow ame wed RE in order to apply for'the attachment. 
"TRL + FIN e Cockell. 


* 


nn 
A 


tt! 


II ie 8 1 noVERagainſ the 4 e weh were the dunn of . 


0m 


taken ig exe», other articles be 
ereęditor, — This cauſe way tried MC oy 


without ever 


1 wig "oa were valued by the ſheriff at 3 37. 13. 6 
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n A xv 
* WES 4 
9 


a ſe. Bx i Salk. 73. it appears that a party may m 
w both, by aQion, and, attachment on an award at the ſame time. 
of Notmichſtanding "Stock and Huggent v. v. Smith, Caſes temp, Hard 
LovaBar r, 6 TOE 

en 106, 107. in a ſubſequent caſe, Aud fr, et 299. a rule was granted 
1 an attachment on the Plaintiff” 8 undertaking to diſcontinue 
; = action. The Plaintiff in this caſe is ready to waive the 
action, being too poor to proceed in it. 


Sed per Curiam. We ſhall not allow him to waive the aQtion, 
to enable him to * his ee He has made bis elec- 


* * 
n 
F TS . 
| tion. N 
fi offs ct Ons wo - Rull & me ed w en coſt 
= ; Woot fo WS PI oils ar, 1 8. 
; 1 3 * J 3 - 8 a 
5 6. Dns en k = eee enn | 51 
f i | n 5 . . F ey Fy 
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| 4 mo ws HAH 299 Lichen v. Bre6s! and Abbe, 


e J. Munday a bankrupt, for all the ha 
longing, to a coffee houſe. 
2h vw at Gulihal Suing 


YZ hay and 


cution by a 


oy py, N after laſt Eaſſer tem. id Fran 
5 0 Anne Muuday, the e yg ak, whe of. a ah Wh 


pur” nfo had kept a coffee - houſe, and being indebted to the Plaintiff, gave 

1 him a warrant of attorney for 800 U, under which he entered 
while in poſ- up judgment, and took in execution the goods in queſtion. They 

ind thereupon a 

e it pill of ſale was made out by the ſheriff at that price, to Thomas 

3 3 Lingham the Plaintiff's brother, in truſt for the Plainiiff. In June 
1791, articles of agreement under ſeal were entered into between 

the laid T. Lingbin, the Plaiütiff, and” Hine Munday; by which 

the Plaintiff let che 00 ds tb Anu Munday at the yearly rent of 

25 U., fot four years, aud ſhe corenan 


aanted not to remove them 
from the coffee- houſe without the Plaintiff's conſent;” /The deed 
contained a proviſo, that the Plaintiff ſhould enter and take poſ- 
ſeſſion on failure in the. paxment of rent Anne Munday con- 
tinued in poſſeſſion of the goods beyond the "me years, and 
until reren a ne d. 
Wt At the-triali an objeQtion being hin he! Plaintiff's ry” 
16} 2 gun on the 21 Jar. 1. c. 19. Jovi! the Chief Juſtice -daubted whether. 
N © this caſe, were within it, and: a veidict was given for the Defend-, 
ant, with liberty to enter a verdict for the Plaintiff, damages 


Yoga ei 1 345 85 wit; the Keane nd be * 10 lop den Nn, 07 
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Aluir Serjt,. having aceordingly. bunu a rule to ſhew cauſe 


hy the verdict ſhould not be entered for the Plaintiff, 
+ Goekell Serjt. ſhe wed cauſe. The 21:Fec. being a conſiderable 


a of the bankrupt laws, in fayout of creditors, ought to re- 
ceive a liberal oonſtruction. It differs from the 13 Flix. which 


only provided againſt fraudulent couveyances: but this ſtatute at- 


taches on all goods left in the hands of a bankrupt, even without 
fraud, if the bankrupt has thereby obtained a falſe credit with the 


world. 


Now here Mrs. I. 


21 ac. 


It was determined in Stevens v. Sole, cited 1 Att, 170. 
Cooke's Bankrupt Lows 229. that an o 


by the bankrupt was. ſufficient to intitle the aſſignee under the 


y had as full and oftenſible a poſ- 


ſeſſion. as {poſſible : the had the ot of the articles f in gueſtion, and 


they were of a peri 


iſhable nature. Poſſeſſion of moveables i imports 


property; and on that ground, a diſtinction is taken between a. 


mortgage of realty. and à mortgage of chattels: : in the latter che 
the ſuppoſition of ownerſhip. can only be repelled by notice. 


+ » Þ 


Ryall v. Rolle, 1 1.418. 16 58 Lord Hardwicke decided on the ſpirit, 
not on the words of the act, and thought that the 1th ſection 
ought to be governed by the preamble: at the end of the roth ſection. 


This caſe cannot be compared to that of a a banker or a factor, — 


cauſe they are known to deal upon commiſſion; nor to that of 


furniture. in lodgings, which is known not to belong to the perſon 
therefore the world is not deceived.” 
v. I Folic (0), Chobe 5 e 2 34. is He: like” 


in poſſeſſion; 
be 


3 


9 
"30 , . 3 B 3 ins 5 f 1 
A EW: ei Fe D : 
n : * 


* 1 fy : 7 a . 4 F) ; ; 
is: | "of . * 5 L F 4 py 1 * 1 of is k 1 * 4 3 3 , F . N 
& a j . q y 
* ) The Reporters. bave been, favoured. 


with the following note of the caſe of Bry/on , 
v, Wylie, which is geg 1 * _ 
Peach ee DD SWEDEN FR 


J 


N. 


Taovzx for a Dier's Plant. en 


+2 * 


The cauſe was tried at the aan "ey | 


 Michnelmas Term 1783, at Ouilaball, before 


Lord Mansfield, when a verdiQt was found 


forthe Plaibtiff, ſubject to the Ws of 
the Court upon this caſe. ; 


- tiohed, by a an indehture dated April 26th, 
_ ©1781, made between Tapes Simp/on and 

* * the Plaintiff, atter reciting that the Plain · 
1% tiff in "January 1780 fold ta James, Simp-. 

« fon 2. pleat, &c; for 165 L. 67. 6 4. for 


1 bien ſum Simp/on gave the Plaintiff two 
ii #4 vo | 


| © Promiſſory notes, Cated' 19th" January 


25 
That one Janas Simpfon veins poſited I 
1% U the dier's plant i in the declaration men- | 


@ 5 


bY: z * A by 7 the 5 


#3 


+ N 
— NN 


* 1780, one for 821. 139. 64. payable the 


c citing, that /ivhefi the firſt note became 


{* ſame, and that he promiſed, in conſidera- 
1 tion af the ſaid. notes, beipg given, up. 0 
*« him, to aſfign over the plant, Sc. to the; 
5 Plaingf, to which the Plaintiff agreed: 
*t was, witneſſed that as well io, consider - 
* ation of the, Plaiatif 's delivering vp. the. F 
£ ſaid n notes, As alſo $ J. to imp on, paid by. 
* the Plaintiff, inen did aflign and deli. 
ver to the Plaintiff the ſaid plant, Kc. to. 


| 


7 adminiftrators, and albgns far ever, And. 
1 allo farther reciting, that, it had bern 


4 agreed beryeen the parties that the Plain - 


5 ible poſſeſñon of chattels 


The caſe of 


. th January 1781, and the other for 2 
„ gad. 134, the remainder of the ſum, pay- 


, an 1 able 6th January 1782 and alſo 16-1 
Basen a, 3 9. 24 4 Ger. 74 Rom 


d. ue it was inconvenient for him to pay the 


© hold to the Taid' Plaintif, his executors, , 


e 


1797. 
— — 


| Lancwam 
*. 
Brocs and 
Another, 


8 a 
— 
— 
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1797. the one at bar: now that has best recogniſed as law, and fil re- 


f 8 mains untouched. The more modern caſes, where the rule has 
1 been narrowed; are diſtinguiſhable from that and from the preſent, 
BiegGs and 


Another. In Walker v. Burnell, Doug 3 1 wy, the bankrupt held the goods for 
a a ſpecial purpoſe,” of Which the general creditors had notice. In 


1 4. —— ——b — —— — — 
— — a — — Drag Rr nee en — 
— — 


ow as 4 _ the ba | 


 Oblline'v. Forbes, 3 7. R. 316, the timber was appropriated to a 
rupt had not Ow an F as 
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0 tif hould let ha ſaid lens to Singer 5 
« three years, from Lach- day 1781, Sms | 
. «© paying the Plaintiff 8/. 57. 64. final 
<< for;the uſe and occupation thereof, and 
1 obſerving the covenants reſpecting the | 
| 4 fame: (theſe are covenants from Simpſon 
for paying the rent quarterly, for keeping 
the plant in repair, and not afligning it 
4s without the conſent of the Plaintiff) it 


. or in the performance of any of che other 
« covenants, then the cerm granted ſhould 
<,ceaſe,/and the ſaid Simp/enſhould deliver | 

* the 1 ſaid plant, &c. and it ſhould be la- 

« ful for the Plaintiff to take immediate, 

«e- poſſeſſion of the fame. There is a me- 
1 morandum that Sisbſen had put the Plain- 

— tiff into poſſeſſion, by the delivering of | 

one winch. That on the 5th July 1783 
«© a commiſſion of bankrupt iſſued againſt | 
« . Simpſon, and the Defendant, was choſen 
6 alſigner, who took poſſeſſion of the plant 
5s part of the eſtate and effects of Simp- | 


2 0 fon. L , 


| Ihe queſtion for the opinion of base 
\ was, whether this caſe was within the ſta - 

tate of 21 James 1. c. 19. J 11. If not, the 

verdict to ſtand; bat if it 4 to nn aan 

for the Defendant. 1 G 414 Y 

Wood ſor the Plaincif, Tbis i ens a 

leaſe for y cars, reſerviog a rent payable quar- - 

terly. The queſtion then is, Whether tbe 

aſſigoees under a commiſſion of bankrupt are ! 

 Intitled to the abſolate poſſeſſion of premiſes, - 

of Which the bankrupt had only a leaſe for 

years? This caſe is diſtinguiſhed from all} 

the authorities upon the ſabjeQ; for in e every 

one of them there was an abſolute, and. com- 


a 


s 8. 


Is = demiſed for a terw,. ata certain rent. : 1 
Ide being in poſſeſfon merely is not a ſuf- | 


kcient groand to vitiate che whole tranſac... 


«© was agreed that if 'Simp/es ſhould make | 
« default in any of the. quarterly pay ments, - 


the West they! may. wave in their oke 
do not go to the aſſignees. Mace v. Cadell, 
| Cowp. . and 1 v. e Doug, 
29 0134 198 wor 

"pun contra. This 2 probably be 
| good between the contracting parties, but is 
certainly fraudulent and void as to the other 
creditors. It gives a falſe credit; for with 
reſpett to chattels, poſſeſſion always i Imports 
ow nerſhip, Mace v. Cadell. In this caſe here 
is a fair, open, and notorious ſale, of theſe 
fixtures to Simp/on ; and afterwards there 1s 
a private reſale and a leaſe, ſo that to the 
world he appears as the abſolute owner, 
From ſuch a tranſaction fraud may be pre- 
ſumed, Bat 1 do not thiok it is neceſſary 
for me to ſtate a circumſtance of fraud, in 
order to get judgment for my client. rows 
v. Heazhcote, 1 4th. 161. Ryall v. Rolle, 
| 1. All. 6j Ex parte Phys, 1 Al. 185. 
Hall v. Garney in this term. (Since reported, 
Cooke's Bankrupt Laws 231. In the buſ- 
1 neſs of a brewerand alſo of a dier, the uten- 
ſils, the vats, the tubs, &c. are the chief ob- 
ject of credit, and therefore this leaſe held 
out to the world an idea that Simp/on was 
pellets of Uh Fogel wh g bim 
| ome: Ii | 
Lord da 1 FORE no doubt that 
this is a new experiment.to defeat the bank- 
rupt laws. The law has ſaid, that a trader 
cannot mortgage his effects, and at the ſame 
{ time keep poſſe lion. What is che caſe here? 
He ſells. and keeps poſſeſſion, and pays inte- 
{ reſt for. the money. If this con trivance were 


ſuffered, it would open a door to avoid the 
ſtatutes, and therefore it ok not to We al- 
owed to prevail, __ 

Bulls J. The caſe. Af 4 a aber or a 
factor does not come up to the preſent ; for 
there by the courſe of trade they muſt have 
1 ihe goods of other people i in (heir poſſeſſion, 
| and therefore it does not bold out a falſe cre- 
dit to the world. But none el thoſe Excep- 


tions * apply. - 


Lon. 2 The caſes of bankers and laden. 
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N THE THIRTY-SEVENTH YEAR OF GEORGE III. 
would give him credit with the world. So alſo in Farman v. Wool- 
bon, 3 7. R. 618. Buller J. lays, It is ſufficient to ſay, that the 
« huſband had not the order and diſpoſition of this property with 
« the conſent of the real owner, the truſtee.” 

Adair Serjt. in ſupport of the rule. All perſonal Froperty of 
which a bankrupt has the poſſeſſion, is not within the object of 
the ſtatute. The legiſlature, not chooſing to go that length, added 
the words © order and diſpoſition,” &c. © ſale and alteration,” &c. 
which words mult be rejected, if the mere circumſtances of poſ- 
ſeſſion and reputed ownerſhip are ſufficient. Indeed, if this were 
the caſe, job coaches and horſes, and furniture in lodgings, would 
be brought within the ſtatute. The act was not intended to inter- 
fere with any thing but the lock in trade, the poſſeſſion of which 
neceſſarily implies the order and diſpoſition, fale and altera- 
tion, Se.; for a trader who is left in Poſſeſſion of his ſtock, does 
acts every day which make him the reputed « owner, and give him 
a degree of credit beyond what ariſes from the naked poſſeſſion. 
All the caſes cited for the Defendant, except Bry/on v. Wylie, are 
caſes of mortgage. In mortgages of realty the abſolute property 
veſts in the mortgagee, though the mortgagor continue in poſ- 
ſeſſion: but in mortgages of perſonalty it is otherwiſe; there the 
3 property is only pledged as a ſecurity, and the abſolute ownerſhip 
does not paſs de facto, till default in payment of the money. The 
doQrine of ſpecific liens agrees with this principle, where a perſon 
s always held to have parted with the lien when he parts with the 
pollefſion. Bron v. Mylie was a caſe of ſtock in trade and im- 
plements of a profeſſion, which come ſo directly within the act as 
not to be taken out of it by any private agreement. Lord Manſ- 
feld there calls it, “a new experiment to defeat the bankrupt 
. laws,” -which he would not have done if he had conſidered the 
act as extending to houſehold fürniture. The caſe of Collins x. 
| Forbes was within all the miſchie ' contended for: Kent was the 
oſtenſible and reputed owner, and all the arguments with reſpect 
to falſe credit were urged: there no viſible alteration of the pro- 
perty took place; ; but here there was an act of notoriety; there 
was an execution by matter of record executed in the houſe, and 
therefore a viſible alteration, both by law and fact. Jarman Vo. 
Moolloton is the ſtrongeſt caſe for the Plaintiff; for the preſumption 
of property in a huſband is of -cqusſe ſtronger than in a ſtranger ; 
and the jury found a verdict for the Defendant as to the ſtock in 
trade, and for the Plaintiff as s to the furniture. 1 
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mats e This diy the judgment 4 the Court was delivered. by. . 
nen EyRE Ch. ]. This ſtood over, in order to give the Court an, 

Another, | 
a opportunity of looking into the caſe of Ryall v. Rolle. : we were 
deſirous of reading over that caſe, leſt we ſhould at all break in 
upon what was there ſo ſolemnly decided, In. effect there were 
but two points then agitated, and reſolved, 1½, Whether a mort 
gagee of goods were a true owner within the 21 Fac.; and much 
labour was employed and learned diſtinctions taken between Hypo- 
thecation and Pignur, abſolute and conditional ſale, in order to ſhew 
that he ought not to be ſo conſidered; but by the unanimous opinion 
* the Chancellor and Judges 1 it was ruled, that a mortgagee was to 
be conſidered as the true owner, in oppoſition to the reputed 
_ owner. . 2dly, Whether the truſtee of the partner of a mortgagor 
was to be conſidered as the true owner, and the mortgagor the re- 
puted owner within the ſtatute. But it is very obvious that nei- 
ther of theſe points much affect the preſent caſe. Perhaps the caſes 
which fall within the ſtatute of James may be divided into two 
| claſſes ; ; 72 Where goods not originally the property of the bank- 
rupt are left in his order and diſpoſition. In Ryall v. Rolle, Lord 
Hordivicle intimates a pretty ſtrong opinion that the preamble 
ſhould govern the eleventh. cauſe, and confine it to caſes where the 
_ - bankrupt was the original owner; but in later times (a) the ſtatute | 
has been conſidered as a remedial act; and it has been thought, 
that although the bankrupt was not the original owner, yet if he 
had in his poſſeſſion the goods of another perſon, they fell within 
the ſtatute: this has formed a claſs! of caſes as clearly within the 
21 Fat. as the firſt claſs. Many caſes have certainly been taken 
out of this claſs by exceptions, as thoſe of factors. Though Ryall 55 
v. Rolle goes no further than I have mentioned, yet thus far it may 
be made uſe of as an authority here, that it was allumed through- 
out the ,whole' diſcuſſion, both by the Bench and the Bar, that 
the words goods and chattels in the ſtatute were not to be con- 
ned to ſtock in trade or utenſils. The words were there ſuppoſed 
| bo include choſes in action, which might paſs by an act of parlia- 
ment, though they could not by a bill of ſale, The caſe of an 
Ks N aſſignment by a bankrupt of a bond which he retains in his poſ- 
ſeſſion, and conſequently of which he has the diſpoſition, ſo that 
| the 3 th receive the money, ſhe ws how the wee * order and 
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_« diſpoſition,” and “ reputed owner,” are to be underſtood. They 
are to be underſtood thus. Being allowed to have poſſeſſion of 


: goods under circumſtanees which give the reputation of ownerſhip, 


brings the caſe within the ſtatute; and it is fair ſo to conſider them, 
becauſe every man who can be ſaid to be the reputed owner, has 
incidentally the order and. diſpoſition ;' not indeed between the 
parties, but as to general appearance. It is impoſſible for the world 


at large to inquire what accounts may exiſt between the parties: 


general credit with the world is all; if the party be the reputed 
oyner it imports that he has the order and diſpoſition, and that he 
a. ſell. Admitting that the words © order and diſpoſition, ſale 
. and alteration,” might refer to ſuch goods only as a party has in 


his ſhop, and ready to {ell to cuſtomers, yet they cannot refer to 
the actual ſale, as they ſeem to import; for if the goods are once 


ſold they are out of the power of the aſſignees. The act ſuppoſes 
them to remain in the poſſeſſion of the bankrupt, and becauſe they 


remain there the aſſignees are allowed to take them. The words 
therefore muſt not have that abſolute ſenſe which they ſeem to bear, 
but muſt have a meaning conſiſtent with the end propoſed to be 
attained by the ſtatute. If a man be the reputed owner of goods, 
and appear to have the order and diſpoſition of them, he muſt be 


Abe nod to have taken upon himſelf the ſale, order, and diſpoſi- 


tion within the meaning of this ſtatute. We muſt ſuppoſe that he 


has done that which the act ſuppoſes ; and certainly to hold a con- 
ſtruction at this day, different from that of all the caſes on this 
remedial law, could not be juſtified by the mere letter of the act. 


The queſtion then comes to this, Can furniture be diſtinguiſhed 


from other goods and chattels, to which/ the ſtatute would extend? 


Now, I think it cannot, except ſo far as it may go to ſhew that 


this bankrupt was not the reputed owner, did not appear to have, 


and therefore had not the order and diſpoſition; and it was fairly 
admitted by my Brother Agair, that it was not worth while to 
go to another trial on that point: Mrs. Munday had been in ſuch 
poſſeſſion, that no Jury. could have heſitated to pronounce her the 
_ reputed owner. | That being admitted, I think it neceſſarily fol- 
lows from, ber being the reputed owner, that ſhe will appear to 


3 world to have the order and diſpoſition, ſale and alteration, | 


She muſt clearly. derive a credit from theſe appearances, and 


> ot if the owner allows her to retain the property, how- | 
| ever fair that may be between herlelf and the owner, it muſt be 


A a fraud upon the creditors. 1 85 
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It has been ſuggeſted that this doctrine would go to an incon- 

venient length, and it was ſaid by way of inſtance, that no trader 
could go into a ready-furniſhed houſe; or hire horſes on à job, 
becauſe poſſeſſion would create a reputation of ownerſhip, and 


conſequently the furniture and horſes would be liable to be ſeized. 


Ladmit that poſſeſſion is always evidence of ownerſhip, and with 
nothing to. oppoſe it, would create a reputation of it: but it is 


evidence Which may be oppoſed, and ſo ſatisfactorily oppoſed as 
to deſtroy that reputation. Let us purſue this idea. A reſpect- 


able tradeſman reſiding in his own houſe' in London, takes a jour- 
ney for two months to Brighton, or ſome other ſea- port, and hires 
a ready - furniſhed houſe: all the world would ſay that he was 
the reputed owner of the furniture | in the houſe in London, and 
not the reputed: owner of that in the houſe at Brighton. So as 
it is notorious that people do not always drive their own coaches 


and horſes, poſſeſſion in ſuch a caſe is only equivocal, and too equi- 


vocal to create a reputation of ownerſhip; it would therefore be 
neceſſary to go into other evidence to determine of what cha- 


| raQer the poſſeſſion was. T have no Nac a gs of eine 


Bols to an inconvenient leng tn. | 
It has been ſuggeſted alſo, that moſt of the ales are Saks of 


mortgage, and that they are not in their circumſtances like the 


preſent. But when once it is determined that a mortgagee is an 
owner within the ſtatute of James, they will be found to be the 


ſame in principle. Two caſes have been principally relied on at | 


the bar; that for the Defendant was PBry/on v. Wylie, and that 
for the Plaintiff was Jarman v. Woolloton, which laſt happened to 


be a caſe of furniture, and was held not to be within the ſtatute 
of James, I am unable to perceive in thoſe two caſes, or in 


Gollins v. Forbes, any difference in the rule of conſtruction with 
reſpect to the ſtatute. They are caſes where the circumſtances to 


which the ſtatute was applicable lead the Court to different con- 


cluſions: perhaps both of them were right; but i It is ſufficient to 
ſay that neither of them has any thing in common with the 


preſent caſe : poſſibly they would not govern. other caſes much 


nearer to them in circumſtances than this. Notwithſtanding 


Bryfon v. Wylie, I can ſuppoſe that a dier may be in poſſeſſion of 


a plant, without being the reputed owner ; I can alſo ſuppoſe caſes 


where a truſtee: for a married woman permitting the huſband to 


take poſſeſſion of the goods and chattels, and to become the re- 


puted 0 owner to all 2 world, may loſe thoſe goods ; in conſe- 


quence. 
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quence. We cannot argue from the circumſtance of a dier being 
in poſſeſſion of a plant, and being the reputed owner, that there- 
fore this furniture ſhall be liable to be taken by the aſſignees; 
nor from the furniture being protected in Jarman v. Moolloton, 
that the furniture ſhall alſo be protected here. As to the caſe of 


by Mr. J uſtice Buller in Walker v. Burnell, that queſtions on 
the 21. Vcc. have much more of fact than of law in them. I be- 


reputed owner or not, there would be very little difficulty i in de- 
.ciding. From that reputed ownerſhip falſe credit ariſes: from 
that falſe credit ariſes the miſchief. and to that miſchief the re- 
medy of che ſtature applies. This ſeems a fair and ſound con- 
ſtruQion of the ſtatute ; and the preſent being confeſſedly a caſe 
of reputed ownerſhip, and the other terms of the eleventh ſec- 
tion being incidental to 12 5 ownerſhip, we. e think the ee 
proper. Tr | 
Rule Bange (3). 
(a) On the deciſion in that caſe, ſeethe opi- Gordus v. the Eaſt nn Company, 7 T. R. 2 37. 
ion of Mr. Jullice Lawrence, as reported in 4 ) See Manton v. Moe, 7 T. X. 67. 


a f 


Collin v. Forbes (a), we perfeAly agree in that deciſion: becauſe: 
Kent, the carpenter who was to do the work, was not, at the time 
he became bankrupt, in poſſeſſion of the goods which were lying | 
in the king's yard, and were in contemplation of law in the pol- 
[ſeſſion of the true owner, whoever he was. It was well obſerved 


lieve when once it is aſcertained whether the bankrupt. was the 
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"every perſon who ſhall be admitted an Attorney of this Court 

(übt being already an' Attorney of his Majeſty' g Court of King's 

Bench, or a Solicitor in the High Court of Chancery, orin the Court 

| of Exchequer ) ſhall, before he be ſworn, file with the Secondary 

DAE. '— articles of clerkſhip, together with the affidavit of the due 

> execution thereof, and alſo the affidavit of the due ſervice. under 

| ſuch articles, and of the notices having been given purſuant to 

1 | a rule of this Court, made i in Trinity Term, in the W 
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of an inſol- 
vent under 
the Lords* 
act, J 16, 
cannot be 
made by a 
Judge ian 
term, thou 
ſammonſes 
were taken 


out in vaca- Þ 


tion, and the 
order only _ 


delayed till 


the begin- 
ing of term 


by an irregu- 


regular, the Defendant might have been diſcharged before the 


larity in the 
affidavits. 
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| ment there, another ati 
by the ſame Plaintiff, to W Wh he put in bail, was ſurrendered, 


gh While in cuſtod 
15 obtaikked is £ 
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Hasxixs v. Monats. 


ho = T= 8 A. takes in execution at & uit of the 


Plaintiff in the 7550 bole 3855 Court at 117 8 during his confine- 
2s brougl ht againſt him in this Court 


abeas corpus to the Fleet priſon. 


petitigned and 
(obo fo ill rs We val to 


— 


and afterwards removed 


Bruſjol © the, fy 
5 2 VA s 


by 


An application having bela made to Nath J. in the long vaca- 
tion to diſcharge the Defendant under the 32 G. . £28, ½ 13. 


ale 1 ebe tak out 4 ah ch 1 


OF 
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term began: but having been delayed by ſending to Briſtol for 
the proper affidavits, he. was me up before Buller J. at his 
chambers, on, I in term; Gh aibield Grf eder under the 


words (a) of the act, he had a power to diſcharge the Defendant 


out gf lexscnian in a Ban \brought!fmgithe Hdhſey Court at 


Briſtol; ſecondly, whether, as the v d 6 to him was made 
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in term time, he could conſider + 


diſcharge muſt not now f;. the Ce 


the former proceeding before Heath J. in vacation, or whether the 


The Court were of opinion, that as no order had bien made, 


83 to be confidlered uas: aw briginal motion And ac- 
cordingly granted a rule eee . e. abſolute 


without oppoſition. -- 3A VE 4 14 294 117 HU. 4 2011 BE 7 dene o 
by: Willumr Gr. or the bie e 92s goin | 


ii my 180 1: 5 9151 11. 7 2111 to 3 N3 31.84 
a) he 2 ds are, "a If a any failure ſhall 1 was commenced, or ; hall have "Mo 8 
at any time be made/in the payment of any on, or in the priſon of which Court any 
weekly ſum which thall be ordexefl bu aa | ſuch ptiſter ſhell gland tom mitted, on 27) 
ſuch Court to by paid e to any ſuch | priſoner, .haheas c pug, een in vacation time to any 
fuch priſbner, upon application in term time | Judge of any Tach Court, may by the order 

to the Court where the ſuit in which any | of any ſuch Court or Judge be diſcharged 
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ſuch priſoner ſhall be charged in execution. 
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per parties i his cafe Maving Tubbititdd' to tet, 200 
iche fubriſnon- having been made a rule af Court, the arbi- 


Aer ä watched 107, 1 43" the balänce die to be paid by the 
5 5 to the PRI, each Party to pay his own cots of ſuit, 
a moiety of the coſts of the arbitration and of making the ſubmiſſion 
w2fls/of burt ant to txetute 2 releaſe to the other Parry. After 
 *idtibevf:the' nba mate, the Defeullant, in Grder to get it out of 
abe Bands of dle kebittilior; pild the Whole ebene of the atbitra- 
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Bon th tendered the Tin" dwarded, together with a .releaſe | to 
*s e ind eM lag Hm to pay a 'molety of che expence 


: e ale arbhrition rd f "making: the ſubmiſſion a a rule of Court, 
to te A relealt on his Part; this the Phiniff altogether 


2 oh 2d 117 : 
n 15 for an enz geh bim er u not e the 
award av ng been obtained ite Defendant, MEET a 
Kin See ſhewed cauſe, and contended, That it; was ; not 
competent to tile Defehdarit to pay the Whole expence of the ar- 
bitration, and theft apply for an attachment againſt the Plaintiff, for 
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tor award, 
among otber 
thiags that 
each party 
ſhall pay a 
moiety of the 
coſts of the 
arbitration 
and of mak- 
ing the ſub- 
miſſion a rule 
of Court; and 
one party, in 
order to get 


the awardout 


of the hands 
of the arbi- 
trator, 

the N he 
may have an 
attachment 
againſt the | 
other party if 
he refuſe to 
pay his 
moiety. 


mbit payment of his inolety ; but that he ought to reſort, to another 


| remedy. 115 Sto 
298 1 f lane Sgt. i in ſuport ol the rule. 
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of Ke Fong 85 if if we are fatisfied that the Plaintiff has refuſed. to 


pay n | moiety. 8 the coſts. Shall we oblige the arbitrator to 
brit ny an aQtion? Should | we not have allowed him to fay on this 


Ern 11 E Ch. J. „ We ſhall accommodate FL TER to the ſubſtance 


fort 'of application, that the colts of the.; arbitration amounted to 


EX, OR 
paid, b y b both parties, 
moiety ? 1 conſider this motion in the ſame light as if the arbi- 
trator had come to enforce the attachment, 
jultiee of the caſe, the Plaintiff is bound to pay his moiety of 
the coſts, He has ſubmitted by a rule of Court to pay them, and 
the Court will enforce the payment by attachment. 
matter of form whether the arbitrator himſelf applies for the 


attachment or the party who has paid the money to the arbitrator. 


and that by the terms. of the award they were to be 


I cannot but think that it was the better courſe to be taken in this 


caſe, for the arbitrator to get the whole coſts from the Defendant 
9 | by 


and that this Plaintiff he had refuſed to pay his 
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15 Court are inclined t to grant the attachment, 1 | 
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by withholding the award, who may redreſs himſelf by one at- 
tachment, than for the Defendant to have an attachment againſt 
* Flaintiff for riot obeying the award as far as concerned him, 
uch chen for the; 0 an attachment againſt him, for 
the moiety of the coſts of the arbitration. What a ſcene of liti- 
gation expence and vexation might this Kieock produce? - Sup- 


poſing no objections to the expences did e think the attach- 
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'BorLn J. My doubt is this. N 


e 8 has been cs 


lay,” and W. ithout application from the Plaintiff, and the 


Defendant comes for an attachme at as grounded on the award. 
Being a mere voluntary payment on, th e part of the Defendant, 
doubt whether the Plaintiff ! is, Aly. liable to an Attachment 


E 14 


Sup pole 1 the arbitrator. bad awarded the expences 
tion to be paid by, the parties jointly, and not a Hoover, 


Iam perfectly ſatisfied that no injuſtice will be done; the Plaintiff 


is certainly bound to > Pay ſome way or other; if therefore the 
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all not oppoſe it. 
HEATH J. 1 cannot conſider this as a mere voluntary payment 


: of money, ſince the Defendant could. not have got the award out {0 


the hands of the arbitrator till all the expences were paid. 


= 18 1 


"Rooks J. 1 is clear thar one man cannot, Pay. the debt - 


another efficioully. | But in this caſe there | 18 one circumſtance on 


which I lay great ſtreſs. It was neceſſary to make the ſubwiſſion- 
a rule of Court; at leaſt the attachment j is "right | 0 enforce the Pay- 


ment of half the expences of that proceeding. I. do not like at- 


tachments on equitable grounds, and I think that the Court ſhould 


be very ſtrict! in granting them. _ But ſince there i is a legal ground 


as to part, and as it is the opinion of the Court that no injuſtice 


will be done, T'ſhall not oppoſe the attachment. 


' Eyrt Ch. J. added, that perhaps on ſtriet lege es the 


arbitrator” ought” to have applied for the attachment to enforce 
payment of the coſts of the arbitratio 
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IN THE THIRTY-EICGHTH YEAR OF GEORGE 111, 


0  Hotz.aw v. Pau. 


1 8 


Dogen. fot: adds ſold and delivered; and common 
money counts. Plea, That after the cauſe of action accrued, 
and before the commencement of the ſuit, the Defeadant became 
A, bankrupt and obtained his certificate. 

At the trial of this cauſe before Lord ei at the gnntber 
afſize for Stafford, it was proved that Richard Pope, one of the cre- 
ditors who had ſigned the certificate, had received ten guineas for 
ſo doing from one Griffiths the. Defendant' $ brother-in-law, but 
without the privity of the Defendant, , It was contended on the 
part. of the Plaintiff that the certificate was ayoided by this cir- 
cumſtance under 5 Geo. 2. c. 30. Lord Kenyon heſitated, but the 
inelination of his mind was that the certificate was void: and a ver- 
dict was accordingly found for the hint r to the 0 
of this Court. 

Adair Serjt. now moved, Jar, a rule to ſhew cauſe 4 the 
verdict for the Plaintiff ſhould not be ſet aſide, and a verdict be 
entered for the Defendant, He contended that the acceptance of 

a ſum of money by a creditor as an inducement to ſign the cer- 
Ulicate, if without the privity « of the bankrupt, did not vitiate the 
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1797. 
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If any one of 
a bankrupt's 
creditors, 
though with- 
out the pri- 
vity of the 
bankrupt, be 
induced by 
money to 
figa his cer- 
tißcate, it is 
void. 


certificate ſo Bg ned. He ſaid the caſe. of Roben v. Cale, Doug. 
228. Cited Cooke's B. FAY 3 51. . contained an implication 3 in his fa- 


vour; for 2s the. argument there turned on the knowledge of the 2 
allowance. of 8 
. 0 t 15 Mt, the Jo 


been void. He added, "that if i it, is hang it would. he'd in : es 


bankrupt ; at 2 particular time, Vis, the time of the 
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the power of an enemy to deprive. the bankrupt of the henefit of 
j 18 certificate by maliciouſſy advancing, Money 10 A ereditor. 1883 
Burkzx J. 
the money being paid or not 
creditors, | One of the je has obtained money which ought 
to haye been divided. among all of them. By ſo doing. he has 
obtained an advantage. Beſides, the others: N hone 2 955 in- 
duced to fign by his example. 3 Tac 
Fe - Exze Ch. J. This has, . b the. PEN pn 


It is no . whether the bankrupt knew a 
it was a fraud on the reſt of the 


1 | 


mind, and 1 ſhould have had no difficulty upon it at Mi Prins. 1 


1 not feel "the" weight of the diſunerion | Baroiden the party 
Ce 15 coming 
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1797 coming to the knowledge of the money paid juſt before the allow- 
8 ance of his certificate, and at any time before. The certificate j« 
as improperly obtained, whether the bankrupt knows of the cir- 
cumſtance or not. My Brother Buller s obſervation is extremely 
Ariking. If a conſiderable creditor be induced by money to put 
Haimſelf at the head of the liſt, the majority in number and value 
may be obtained by that means; ſince others may de unwilling to 
"1 eren, are ſigning, when one of the moſt conſiderable has conſented, 
The bankrupt is to have the benefit of the certificate, provided 
the genuine ſenſe of the body of creditors appears in his favour; 
but if it is not the genuine ſenſe that appears, the certificate i is no 
longer that fair act which ought to have any effect. 1 ſhould not, 
therefore, agree to the caſe which has been put, of money paid 
maliciouſſy. I should think that a certificate ſo obtained would be 
dad but the bankrupt would be at ber to procure another. 

On this caſe I have no difficulty whatever. 50 

HrATHOand Roots, J* being of the fame opinion, 

_ _ ona Ry 2 5 his motion. 
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The Cort . r Flaintiff in this Aion was a a foreign. failor; RY on 
——Y "Ee © board an Engliſh ſhip, and declared i in trover for a cheſt. 


till ſecurity is 
— mv | 1 Bland, Serjt. now moved for a rule to mew cauſe, why, the 


coſts, in an Proceedings ſhould not be ſtayed till the Plaintiff 1 ſhould give ſecu- 


Q 
— fe. rity for the coſts of the action. He ad mitted, that the inclination ( (a) 


an board a f the Court had been not to adhere to the general rule with re- 
S thip- ſpect to foreigners, in the caſe of ſeamen ſerving on board 
"Engli 92 ſhips, left they might be diſcouraged from entering into 


our ſervice: but contended; that the e exception vas confined to 
caſes where they ſued for” their wages. e 5 4 5 
. Exxx, Ch. J. This f motion cantiot be fajpdhed in the i of 
any foreig er if he be reſident in this country. © Now the Court 
may aſſimilate the caſe of foreigners ſerving on, board Engl. ſb 
chips, to that of foreigners reſident in this country. Perhaps the 
Preſent Plaintiff is ſerving on 'board an Engliſh thip bound to the 


FO! of . . l indeed, be a „ ey but he i Juſt as 
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I THE THIRTY-EIGHTH YEAR OF GEORGE Ill. 
che ſame ſituation · The ſame reaſons which influenced the Court 
in their former deciſtons on this ſubject, will W nah in the 


_ preſent caſe. 
+ took OY 85 his motion. 
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bark, Serjt. on a dete day having moved for 150 to enter 
up judgment in the firſt inſtance, on a verdict reduced by an 
award; ; the Court then thought that he could 75 apply for a 
rule to ſhew cauſe. 95 
He now mentioned it again, and Rated that it was the oractice 
of the King's Bench to make the rule abſolute in the frſt inſtance, 
and added, that the practice of this Court ſeemed to have been ſo 
conſidered in a caſe of Higginſon v. Bell, in laſt Trinity _ 
where a like motion with the preſent was granted, 
The Court upon this made the 


1 » 


| Jarns One, &e. x v. Born. 


gpain, Serjt. obtained a rule calling on the Plaintiff | to ſhey 
cauſe why the judgment entered up, and the ca. . ſa. illued in | 
this caſe, ſhould not be ſet aſide with coſts, on an affidavit ſtat- 
ing, that the judgment was entered up on a warrant of attorney 
executed by the Defendant, when in enſtody | in the Fleet  praſony 
1 häving no attorney preſent on his behalf. 

The facts were theſe: The Defendant — in Ae fir the 
debt of a third perſon, but being ſuperſedable, w was, informed, that 
if he was ſuperſeded, he would be detained at the ſuit of the 
Plaintiff, who was an attorney: upon this he ſent for- the Plaintiff, 
who by his direction prepared the warrant of attorney I in queſtion 


* 


the Defendant took it into his hand, read i it, and was proceeding 
to execute it, when the Plaintiff informed bim that be muſt have 
an attorney on his part preſent at the execution; ; accordingly, the 
Defendant went into another part of the priſon, a and brought. with 
him x a perſon, who being aſked by the Plaintiff whether he was an 


uit 


417 


anſwered in the affirmative; he was then deſired to ex- 
a the aature of che o the Defendant; and the 
"i 05 42" warrant” 
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Rue abſolute. 


STEVENSON. 


Nov. 10th. 


The Court 
will give 
leave in the 
firſt inſtance 
to enter up 
judgment on 
a verdict re- 
duced by an 
award, 


Nov. 11th. 


Ifadefendant 
in cuſtody be- 
ing about to 
execute a 
warrant f 
attorney to 
confeſs judge 
ment, is in- 
formed that 
it muſt be 
done in the- 
preſence of 
an attorney 
on bis part, 
and there - 
upon Pro- 3 
duces a per- 
ſon as ſoch, 
in whoſe pre- 
ſence he exe 
cutes the 
warrant of 
attorney; the 
Court will not 
ſet aſide the 
proceedings 
thereon, be: | 
cauſe the 
perſon. o 
produced by | 
the Defend- 


amt. Was not 
an attorney. 


warrant of attorney is not, on that account, properly executed. 


1 Crom pton v. Steward, 7 T. K. rg. Ei 


Nov. 1 ich. 
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A by-1 
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| Jaw 133. 1 
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breach of irn 
e 24 count, 

of «vermin by-14 
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| Wenn, 


duces a perſon as an attorney who in fact is not one, that party 


hauimſelf to find out the perſon in whoſe preſence he ought to exe- 
= cute it, the Court will not, for the purpoſe of ſich a motion as 
»-»- this; doubt that ſuch perſon was an attorney. The e 18 

by Tae rr is founded on x ary wy to cheat the Plaintiff. 
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warrant was executed ia his preſence. It turned out ae 
that this perſon was not an en bat au —_ to an at- 


Le Blanc hewed cauſe 100 contended, that whete a party 1 
ſhall not be allowed to turn a Plaintiff round by ſaying that the 


ErRE, Ch. J. If on the Plaintiff objecting, that the warrant 
muſt be executed in the preſence of an attorney on the part of the 
Defendant, the Defendant accepts the inſtrument, and takes upon 


Fer Curiam Rule diſcharged with coſts 0 


7 7. 1 7. Fall v. Rily, 0 281. Wat- 
kins v. Hanbury, 2 Str. 1245. Barnes v. 


"a Vid. Birch v. les” £ I 7. x. 715. 
12 Co. Ca. Prac. C. J. 158. 
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The Maſter, Wardens and Commonalty of FerT- 
"MAKERS * 5. Davis. 


Nizt on a ants for 264.” The Lag 1 1 in the d 
"x but a charter of 19 | Car... 2. SM, e Feltmakers' 
Company, giving A power, to the Maſter, . Wardens, and 
Affiſtants te to make by-laws, and direcking that the Wardens ſhould 
be cheſen out of the Ali ſtants. It then ſtated chat a by-law was 
made impoling. a fine of To/. « on every. member of the company, 
who being choſen Renter Warden mould refuſe to take upon 

Vardens for the 


| kikicel che it lice, to be paid t to the Maſter and v 


5 STI which, ics he Fe Fi 10 * Ve, 


3 Ty —w_ The 2d count and. the breach were as follows : 


e whereas alſo the ſaid Wi liam Davit, ſo being : 2, member of 
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= aid company heretofore, to wit, on, Oc. at, Ac. was indebted 


£18 389 


to che wa Maſter, Weardens, and Commonalty of the, art of 


particulars, ſtated; the penalty a0 being forfeited d under and by virtue 
chat time 55 made,” Ne. and Ws < count was on ſpecial de- 


13 myſtery 


aw of PR ghee company Eg 
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myſtery 'of Feltmakers of London aforeſaid, in the ſum of other 100 
Which he as /uch member of the ſaid company had before then 


the uſe c of the ſaid ſociety, under and by virtue of à certain by-law 
or ordinance of the ſaid company before that time duly made, 
ratified, allowed, and approved, for having refuſed to take upon 
him, and for not taking upon him the office of Renter Warden of 
the ſaid company, to which ſaid office he the faid V. Davis had 


reaſon of which laſt mentioned premiſes an action hath accrued to 
the faid Maſter, Wardens, and Commonalty to demand and have 
of and from the ſaid V. Davis, for the uſe of the ſaid company or 
ſociety, the ſaid laſt- mentioned ſum of 104. fo forfeited as laft 
aforeſaid, being the reſidue of the ſaid ſum of 207; above de- 


requeſted) hath not yet paid the ſaid ſum of 200. above demanded, 
or any part thereof, to the ſaid Maſter and Wardens, for the uſe 
of the ſaid ſociety, or to the ſaid Maſter, Wardens, and Common- 
alty, or to any or to either of them; but to pay the ſame or any 
part thereof to the ſaid Maſter and Wardens, for the uſe of the 
laid ſociety, or to the ſaid Maſter, Wardens, and Commonalty, or 
t any or either of them, he the ſaid V. Davis hath hitherto 
wholly-refuſed and ſtill doth refuſe to the ſaid. Maſter,” Ween, 
and Commonalty, their damage of g 0 „ 


© Fc 


ad demurred ſpecially, and aſſigned for cauſes, That the ground 
; of: the ſuppoſed. forfeiture: in that count, alleged to have been 
weurred by the ſaid M. Davis, is not ſet forth; and alſo that the 
ſaid ſuppoſed forfeiture is, there ſtated 6 have been incurred 
he faid ſociety, whereas the ſaid Maſter and Wardens are not the 
- Plaintiffs in the ſaid action; and alſo that no power or autho- 
ity, by cuſtom or other wiſe, is ſet out to warrant the making any 
by-law. or ordinance: to greate a forfeiture by, the id company 5 
and alſo that the ſuppoſed by-law or ordinance . in that count men- 
tioned, 1s. wi mentioned to have t ratified, allowed, EF 
Proved of according to the form of the ſtatute 1 in ſuch caſe nade 
and, Provided: and allo that. 00 title is ſhown 1 in the faid Ma 
Wardens, .. and. Commonaley, to the {aid ſuppoſed forteiture; abe 
allo that the faid count is too rener, and does not ſet forth the 
fuppoſed-cauſe:of action with fufficieht cert: inty to enable the faid 
 Villiom to defend himſelf againſt the late; 5 aud "that, the bel 
| * | „ | Dd x | | j Count 


er, 


forfeited to the ſaid Maſter and Wardens of the ſaid company for. 


before then been duly elected and choſen, to wit, at, &c. By 


manded, to wit, at, Sc. Vet the ſaid . Davis (although often 


To the iſt count the Defendant. pleded N 7 PS od to obs” 


to the Maſter and Wardens of the ſaid company, for the ,uſe ot 
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on Fr -+@ 10 Ce. gr. Norris v. Steps, | Hob. 482. 8. C. Lon 29-498 1.0 Jil 431 
| 215 85 12 11. . 8. CY Salk, 142. 8.C. Carth. | 
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7 ans in demutrer. 


mon practice: and the Cour 


| CASES Id MICHAETMAS TERM | 


Clayton Serjt. in 8 of the Sans This 18 wy firſt in- 
gane ſuch a count being brought before the Court. All the 
precedents ſtate, in regular order, the different facts which bring 
the Defendant within the penalty. A declaration ought to contain 
ſuch things * whereunto the adverſe party may anſwer, and 
whereupon the Court is to give judgment.“ Co. itt. 303. 4. 
The firſt objection to this oount is, that it does not ſet out the 
by-law, which is the ground of the forfeiture. | The words here 
are, by virtue of a certain by · la:“ zon conflat that the by-law 
ene to is a good one. To ſhew that any penalty is incurred 
under a by-law or ſtatute, the party muſt be brought within the 
terms of that by-law: or ſtatute. In the latter caſe it is the com- 
art will not be more favourable to a 
penalty under a by-law, than to a penalty impoſed by the Legiſ- 
Jature. As the by-law is not ſet out, the Defendant is deprived 
of the opportunity of taking the opinion of the Court on its va- 
lidity. The ſecond objection is, that it does not appear that the 
e ae company had any authority to make the by- law in 
ſtion. In the Vintners company v. Paſſey, 1 Barr. 235. a 
plex ae up a by-law as à defence, and not ſhewing the au- 
thority of the Court which made it, was admitted to be bad. In 
Com. Dig. tit. Pleader, (2 W. 11.) it is ſaid, “ a declaration for a 
Lare of . e muſt ſhew a power to make, by-law made, 
refers to 2 Vent. 243. 1 Bro. Kut. 1 70. There are 
W Wiki bree en in Broten to the ſame effect; to which 
dded Lilly Ent. 153. The third objection is, that the 
H bility of the Defendint is not ſtated. It is only averred that 
he, was à metaber of the company, but in order to incur this 
penalty he muſt not only be a member of the c. ipany, but one 
= the aſſiſtants. The laft objection is, that the Plaintiffs have no 

ght to "Tus for the penalty. It is forfeited to the Maſter and 
Fe ory to the uſe of the Maſter, Wardens, and company. 
Now if : A Tum be forfeited to 4. and B.\ what i right es can bot 2 and 


4266 1 


2. have to claim i it? | 
Per Curiam. As to the ſecond cba, the power of Saks 
by-laws is incident to every corporation (e), either by the body at 
larg e or by. a Tele | part; and ĩt it is in the latter caſe. only t that the 


e 1 + ; 3 
8 no LAs 8 - Fr $6] 51 


* 


211. City of London, v. Yanacre. 5 Mod. 439. | S. C. 
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Dower need be ſhewn (a). The Court of Lord Mayor and ne 
which made the by-law relied on in the plea in 1 Barr. 235. 
was collateral to the company of Vintners; it was a different 
body, having no ſuch neceſſary relation to the Vintners company 
as the Court could take notice of judicially. As to the 3d ob- 
jection the preſent Defendant is ſtated to be * ſuch member,” i. e. 
that member which is before deſcribed in the firſt count, 

Le Blanc Serjt. for the Plaintiffs, In old time it was neceſſary 
| 0 ſtate many things at length which are not now required. 
Thus indebitatus: aſſumpſit for fines and tolls has been held good, 
: Mayor of Exeter v. Trimlet, 2 Wilſ. 95. even on ſpecial demurrer. 
Seward v. Baker, 1 T. R. 616. Whitfield v. Hunt, Doug. 727. n. 
The declaration in the Barber Surgeons of London v. Pelſon, 
2 Leu, 262. appears to have been a general (6). afſump/it for the 
penalty of a by-law, and was held good on demurrer. It does 
not appear by the words of the general count that the preſent 
penalty is forfeited to the Maſter and Wardens to the uſe of the 


body at large. Even if it did, I ſubmit that the party for whoſe. 
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benefit the penalty is forfeited may bring the action (c). If a promiſe 


be made to A. for the benefit of B., B. may maintain an action 
on that promiſe. The Maſter and Wardens as ſuch have no power 


to fue and be ſued; the only way in which they could declare 
muſt be as individuals ; one. with an averment that he was at the 


time-Wardens. Bat if theſe Jodlividuals ai pep could not ſue 
4 their eecutors, f 

EYRE, Ch. J. | Thai faifciture i in b is to be _ to " 

J Maſter: and Wardens, to the uſe of the Maſter, Wardens and 

company. If the by-law: is badly framed, it is the fault of thoſe 


Maſter, the others with an averment that they were at the 


3 who f framed it. If they have choſen to empower their Maſter and 


Wardens to ſue, the Court cannot look any further: no regulation 


"hy ) Boo © the Ring: v. Lyme Regis Doug. | (e) In . v. "Forms ad 625 
158, „ e a Trin. 27G. 5. A., 

() It was 9 the. Court that 23. | which was, a/amp/it on a bill of exchange, 
the neceſſity of a / ſpecial count was not the by the holder againſt the Defendants (aſ- 
point on which the Barber Surgeons 5. ſignees of the drawee), WhO had given a 


& 


Halen tutned, all the seceſſary circum» | promiſe. to the drawer that they would ho- 


ſtances might poſGbly,1 have been ſtated on nour the bill, Bu/ler J. ſaid, Independent of 


the record, though they do not appear in the | the rules which prevail i in mercantile tranſ- 


tepott. But on 2 reference to the retord, | actions, if one perſon makes 2 promiſe i to 


B. R. Paſeh. 31 Car. a, Rot, 428. ia the. another for the benefit of a third, that third 


King's s Bench, treaſury office, the declaration perſon may maintain an action upon it. See 


appears to be only a ercral indibitatus 7. | Comb. 219.; 8 Med. 117. alſo Dutton v. 


Jumpfit, for a ſum forfeited &y virtue of a Poel, 1 Vent. 318. 3 32+ cited. and relied on 


. by la of the company, e. „ "+ by Lord Manifield in Marys . v. Hide, 


5 | ad 443. 
vio Ih 0 FA | 55 | . with 


% ASE IN MI GHAELMA HF ERM ; 


2297. with k'reſpe& to the payment of the 1 money by them to any other | 
perſons will vary the right of action. As to the caſe: put at tlie 


"Company of bar, ef a promiſe to A. for the "benefit of B. and an action 
555 s brought by B., there the promiſe muſt be laid as being made to B., 


Davis. and the promiſe actually made to A. may be given in Svidenee 
to ſupport the declaration. The Mafter and Wardens may bring 
the action, and apply the money to the uſe of the company. They 
may ſue in the ſame manner as the Chamberlain of London (7 a) 
does for the Corporation of London: and: they would probably 
declare both in their natural and official capacities. But in truth 
this is but one of many objections. I think this count is perfectly 
new, and cannot be ſupported. I would go as far as poſſible to 
Prevent loading the record with unneceſſary matter: but if I find 

myſelf obliged to pronounce that the matter omitted is neceſſary, (and 
as at preſent adviſed it does appear ſo to me,) and that no reference 
is made to the by-law on which the forfeiture àccrues, I muſt 
old the count bad, unleſs a ſeries of authorities could be ſhewn 
to prove the contrary. It is not ſtated in this ſecond eount, that 
-the by-law under which the forfeiture accrued, which is the ground 
of that count, is the ſame by-law as that mentioned in the firſt 
count: it only ſays, + . by a certain by-law.” Now if we cannot 
refer to the firſt eount in order to get at the conſtitution of the 
Corporation, which is to determine where the power of making 
by-laws, reſides, and that the by-law” in queſtion was actual 
made according to that conſtitution, this demurrer muſt prevail. 
I never yet ſaw a count on a forfeiture of this kind which did not 
ſtate all theſe circumſtances.” It may not have been-'amils to try 
if one of theſe general eounts could be flipped into practice, but 
here unfortunately. the, blot has been hit. Iu the caſe. of tolls, 
ſuppoſe the Court proceeded on the idea that they were known 
to conſtitute a right of action, and oalling them tolls generally was 
held ſufficient. But in debt on bond, if the Plaintiff were to Nate 
generally in his declaration, that the Defendant * was indebted. 
to him on a certain bond, it would not be good. This claim for 

a penalty u under a by-law ariſes on ſomething, i in the nature of a 

e pars Fong It is true that i in afſumpfit greater latitude 18 allowed : ? 

, e becauſe after All it it comes to a queſtion. upon, evidence. what Jegd 

.__ Leonfideration there is either to ſupport. or to raiſe the afſumpſit. 
3 muſt. confeſs. I-think that it was an exrradrvaty: propofitivn 4 
1 admit, that theſe general! counts were good, it in the caſes of tolls and 


£278 oa Vid. "the Chinbe/tain of Te 5 tad 1 Wall. "Na kick was «Kg «4b 
: eaſe, 5 arte and Holli ings Y. 88 | law 85 ns Chamberlain of 8868 
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length. 
Ber Curiam. 
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ebe for the Pefendanr 


GarexsILL b. Horrzv. 


2 B11 being brought up to juſtify, and it appearing on their ex- 
2 amination that though they had no written indemnity, yet 
that they looked to the honour of the Defendant's attorney for 
being indemnified, Who had faid that they ſhould not be tof- 
feret ss 

Palmer Set who eke them, cited the nile 00 of Court 
. 37 Geo. 3. 3 4 

Le Blanc Serjt. for the Defendant. VNN 

The Court refuſed the bail, but faid, that as this was 7 
5 rule to its utmoſt FR, they would allow: the Defendant time 
io put in freſh bail. | 


0 K. . Ho 11 is i ja 
from and after the laſt day of this term no 
perſon or perſons ſhall be permitted to | the attorney or attornies concerned for fuck 


Juſtify himſelf, or themſelves as; good and | Defendant or > £6 6ain 
e bail hn wy Defendant e 1. 3 


ET 


1 


of 


* 7 ” 
4 £ a FE ot 1 0 renn R { 4 f 
5 1 # b k 3 y 5 0 ; 7 
((c f 


nan a, 3 n bis Wife W 
ants v. Fe Baansna Pirxson the an. 19 


AIR ehr on air > ah: e uh a rule to Wir cauſe” 
why judgment as in caſe of a nonſuit ſhould not de entered 
up in a writ of right. 

The tenants had then, in peda Suse the year + rake: Hue i in 
the cauſe was Joined Trinity term 1796; notice of trial was given 
at the Lent aſſizes 1797, when the grand aſſiae was elected; but 
the demandants _— to proces to trial at the Summer aſſizes 


F- 8 


7 „ 4 
x 1 
. 1 8 J 


rice. 
© Withams Serjt. on tis diy ſhewed ente d ks „ 
e, only makes uſe of the words * Plaintiff” and * Defend- 
_ dant,” yet from the. authorities and practice on the ſubject it 


. > 
+ ab alk + 5 
\ 5 12 N 
# % : 1 t 4 9 2 y 


—__ Wd had 


ä copyhold finds, and I wonder that the * "Courts" ever went dat | 


ants in hi is FIERY: if ſuch n. or n 
ſhall have been indemnified for ſo doing by 


ſeems admitted, that Judgment as in cafo W 2 1 OH a alſo be 
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Now. 15th. 


The Court 
will reject 
bail who 
have received 
a verbal pro- 
miſe of in- 
demnity from 


the Defend- 


_ant's attor- 


ney; but will 
give time to 
put in freſh 
bail. 


Now: 16th. 


FJadgment as 
in caſe of a 
nonſuit may 


de entered up 
againſt the 


demandant 
in a writ of 
right; nor 
will the 
Court relieve 
him if he has 
conducted 
himſelf un- 
fairly to- 
wards the te- 
nant in the 
courſe of the 
proceedings. 
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_ commenced. According to the demandants' own account this 


is there any reaſonable probability for ſuppoſing that they will be 


* A |; Nexwmant v. ase (a), 2 Bl. 1093. 


. gunner abe. was, chat we ant 8 to IHR. material 


to think the excuſe ſet up by the demandants ſufficient: but the 
meaſure which they mete to others, we. thall mete to them. When 


| before they made 1 it. i ſhould | be inchne 
to the tenants than to the demandants, who; come in this caſe to 


' .... adhere.to the principle of a caſe (a) decided in laſt Egſfen term, 
bvöbere an application for putting off a trial was refuſed, becauſe 
90 ores the Defendant had not conducted himſelf fairly and candidly. 


4 ; to-others, the. demandance are not in a ſtate to claim any indulgence 


jodgwent as is caſe of a non ſuit had been 
made abſolute without oppoſition, and , 
n | h n e 


9 


1110. The reaſon why we did not proceed to trial at the laſt 


„ 


Pierſon, "ok dee was to be diſputed. This caſe differs 
from all others, for where iſſue is joined on the right, any judg- 
ment is peremptory and may be pleaded in bar to every Other 
action on Nen n right. The e pq. e is 2295 
ear. 
It was ated, by, Rooke 14 thay an e hi beck "RR to 
him by the tenants, for leave to examine a witneſs on interroga- 
tories, who was going to Naples with her huſband and child, to 
which t the dmandants refuſed to. ö 
ExxkE Ch. J. In a common eaſe I ſhould have 1 05 inclined 


they, had the ſtaff i in their hands they tried to put difficulties in the 


way of the tenant, and made them riſk the loſs; of an important 
witneſs. It was the demandants who made the attack, and who 


ought therefore to have been prepared t to ſubſtantiate their claim 
EC to give more indulgence 


diſturb a very long poſſeſſion, on grounds which may perhaps be 
good, but which ſhould be known to be good before the action is 


piece of evidence was a new diſcovery, and collateral to the only 
g on which they were induced to commence the action: nor 


able to proceed at the next aſſizes. I think the Court ought to 


HEATH J. Lam of the ame opinion. Having refuſed juſtice 


from us, Moreover, as the pariſhes in Fronce are now ſuppreſſed, 
and the regiſters diſordered, it is not very likely that the demandants 
will be able to obtain the evidence they want. COT 
Rooks gb P 9 ae es with my Lord that thoſe» who . 


the tenant was entitled to coſts. 
0 Saunders v. Pittman, ante 3 3. 


that Ia that eaſe Was the” mile för 1 mly geſtion before the rt was, whether 


"paſſed 
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paſſed before me, I think the demandants behaved very i. On T1797. 
general principles therefore, as well as on this om Bate, 1 10 
nn 1 7 can W no F 2 f % b ff wm 
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1 rann » Wasen... W . 
as ö þ* | 
RULE was obtained on a * lk day calling c on the Plaintiff Arreſt by the 
name 0 
to ſhew cauſe why the proceedings in this action ſhould not Y'+/or; de- 
| 
he ſet aſide for irregularity, or why a common appearance ſhould. „ 


not be entered and the bail- bond be delivered up to be cancelled. . 1 


by the name 
Sbeßberd Serjt. in ſupport of the rule, now relied on the two Þy th Por 


following objections: ift, The Defendant was arreſted by the and held re. 
name of E. Ve on, and the Plaintiff filed a declaration de bene efe 8 LO 
agaioſt E. Waſon, ſued by the name of E. Ween, which he con- pot order the 


tended could not be done on bailable proceſs, unleſs warranted by t the be delivered 


to be can- 
defendant's putting in bail above 1 in a different name from that by e e 
which he was arreſted. 2d, The jurat c of the affidavit on which ae 1 
the Defendant was held to bail WE to > Nate the place where it Ro for go 
was ſworn. 85 3 8 bail was 
| A F e, is not 
8 © Clayton Serjt. eee 9 | mentioned 1 in 


HEATH and Rooxr, . (blente Sor, Ch. 1) overruled both the J urat. 


objections, a and - 
$ Diſcharged the rule. 
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e v. The Biſhop of 8 and 1 = the: d. 


r : 


orb, fot Be it 1 1 that « on Hu Morrow of The Court of — 


the Holy Trinity, before the Ri ght onorable Sir Jamer Eyre a e 


Sade and his Brethren Juſtices of our Lord the King of the 3 
bench at Me, efiminſter, cometh Thomas Fe efferſon, in his own p roper of probibition 


to reſtrain a 


perſon, and giveth the Court here to underſtand and be informed, biſhop from | 


of committing 


that whereas the Right Reverend Shute Lord Biſhop' of Durham wake in the 


now is and for the ſpace of five years now laft paſt hath. been eee 


Biſhop of Darham, and during all that time hath been and ſtill is mou nt es 


- ſait of a >: 
ſeiſed in his demeſne as of fee in right of his biſhopric c of Dur bam, intereſted 3 


of and in a certain wood, or parcel of wood ground, called Walk bens. That 


no court of 


ington Ea Mood, in Walkington in the county of 1 ork, as 1 law 
longing to and plircl of the poſſeſſions of his biſhopric, containing > that 


Wn power. Qu. 


Avers, (to wit, 192 acres and one rod, and wherein during all if the Court 
; of Chancery 


— 7 e the bas nor? 
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. the time aforeſaid, until the waſte hereinafter mentioned, were 
large quantities of timber and wood:growing, and in part whereof 

Lr. there are ſtill divers large quantities of timber and wood grow- | 
Iiltop of ing; and that John Lockwood, Gentleman, now holds and during 
all the time laſt aforeſaid hath held the ſaid wood or parcel of 
wood ground called Walkingion Eaſt Wood, as leſſee or tenant 

thereof, under the ſaid Biſhop of Durham: And whereas by the 

law of this land, biſhops, or their leſſees or tenants, or any other 
perſon or perſons by their or any of their licence or authority, 
bought not to commit waſte in the wood or wood grounds be- 
longing to and parcel of the poſſeſſions of the biſhoprics of ſuch 
biſhops reſpectively; the ſaid Thomas Fefferſon farther gives 

64 1. $A. Court here to underſtand and be informed, that the ſaid 
1 Biſhop and the ſaid Jobn Lockwood, during the time aforeſaid, 
wee agreed between themſelves to ſell the timber and wood growing 
in the ſaid wood or parcel of wood ground, and to divide the 
pe qu money ariſing from the ſale thereof between them i in certain pro- 
portions; that is to ſay, one-third thereof to the ſaid Biſhop, and 

| 25 the other two-thirds thereof to the ſaid Jobn Lockwood; and in 
1 conſideration thereof to permit, ſuffer, and authorize ſuch timber 
2 wood to be cut down, felled, and taken away by the vendees 

20 . x60 thereof to their own uſe ; and the ſaid Biſhop and Jobn Lockwood 
have alſo agreed to grub i up, eradicate, and deſtroy the timber and 
wood growing on the ſaid wood or parcel of wood ground, and 

to convert the ground and ſoil thereof into arable, meadow, or 
paſture; and the {aid Biſhop and John Lockwood, or one of them, 
in purſuance of ſuch agreement, have or hath ſold the timber and 
wood growing in the ſaid wood or parcel of wood ground to —— 
Leutbam and William Briggs, for a large ſum of money, to wit, 
the ſum of 30000. to be therefore paid by the faid Leatbam 
and Wi Mam Briggs to the ſaid Biſhop and the ſaid Fobn Locks 
© -_" 20004, or one of them; and in conſideration thereof have permitted, 
seen ſuffered, and e the ſaid —— Leatham and William Briggs 
re YO down, fell, and take away to their own uſe, the ſaid timber 

CE and wood ; and by virtue of the ſaid ſale, permiſſion, and autho- 
' rity, the faid —ͤ— Leatham and William Briggs have cut down, 
ene and taken away to their own. uſe, the timber and wood 
growing, in great part, (to wit,) 138 acres of the ſaid wood or 
„ parcel of wood ground; and the ſaid Biſhop and John Lockwood, 
or one of them, _—_ or hath cauſed the faid laſt-mentioned 
0 6 timber and wood to be grubbed UP, eradicated, and deſtroyed, in 

4 8 order 


R ene 
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order to convert, and have in fact converted the ground and foil of 1797. 
the faid laſt-mentibnied part of the ſaid wood or wood ground iato 
arable, meadow,” or paſture ;* and the ſaid . Teatbam and 8 
Filliam Briggs have declared, that they Will, and do proceed to [Biſhop of 
cut down, fell, and take away to their own uſe, by virtue of the 
ſaldl ale, Deriuinen, and authority, the timber and wood grow 
ing in the reſidue of the ſaid wood or parcel of wood ground; and 
tlie faid Biſhop and the faid Jh Lockwood do intend to proceed 
in n cauſing the ſame timber and wood in the ſaid reſidue of the ſaid 
Food or parcel f wood ground, to be grubbed up, eradicated, 
and deſtroyed, anti in converting the ground and ſoil thereof into 
arable, meadow, or paſture. Whereupon the ſaid Thomas 'Je efferſon 
bereby humbly imploring the aid of this Court, Prayeth a remedy 
and the writ of our Lord the King of prohibition, to prohibit the 
nid Biſhop, the ſaid Jobn Lockwood, and the faid Leatham 
and William Briggs, from doing any further wafte in the ſaid 
| woot or parcel of wood ground, by cutting down or felling 
the ſaid timber and wood there growing, or by grubbing up, 
eradicating, or deſtroying the timber and wood there' growing, 
-or converting the ground and ſoil thereof into arable, meadow, 
er paſture. And it was granted, 8 „ 


"The circumſtances under which the preſent application was 
— a8 appeared from the affidavits on. both ſides, were as fol- 
low : The wood in queſtion, of which Mr. Lockwood had been 
leſſee under the late, and is now leſſee under the preſent Biſhop 
.of Durham, had, previous to the year 1793. been ſubject to 
certain rights of paſturage i in the owners and occupiers of houſes 
and lands i in Waikington. About that time an act was paſſed for 
the incloſure of the waſtes open fields, and commons in Walkington, 
and Eg. Word was comprehended therein. In the affidavits in g 
ſupport of the rule, it was ſtated that at the time the above 

 Incloſure took place, aſſurances had been given by Mr. Lockwood, 
that the wood | in queſtion would not be cut down; but this was 
denied by. thoſe c on the other ſi ide, and proof my of Mr. Locl- | 
00d! J ever having exerciſed the, Tight of cutting timber i in Loft 
Wood. There was no denial of the agreement complained of ia 
the ſuggeſtion, between the Biſhop and Mr. Lockwood for cutting 
down. the wood; but on the part of the Biſhop it was ſworn, 
that the wood was in a very decayed ſtate; that ſeventy out of 
the 1:92 acres "My which it wennde were to be replanted, ch : 
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| would produce timber of greater value than the whole then and. 
ing; and that the reſidue being employed in huſbandry would be 
for the advantage of the ſee. It appeared, moreover, that er- 
ſon, in whole name the application was made, Was, with reſpeck 
to the wood in queſtion, an unintereſted perſon. 
In Trinity term, Le Blanc Serjt. obtained a rule to thew cauſe 
why the prohibition ſhould not iſſue, which was enlarged till this 


term; the PR tate not to fell py e in 9 mean 


nume. ya 
r, i in this. _ Shepherd, Hey WU, W milla, ey 
Palmer, Serjts. ſhewed cauſe againſt the Tales which was. Waported 


by Adair, Le Blanc, and Cockell, Serjts. 


The counſel. who oppoſed: the rule ed, in "the fallowing 
manner: This queſtion may be divided into three heads, 


1 Whether 2 prohibition to tay waſte directed to a biſhop can 
iſſue out of any court of common, law : adly, Suppoſing that any 


court of common law: may grant it, whether it can iſſue out of the 


Court of Common Pleas: 3dly, Suppoſing the Court of Gommon 


Pleas, to. have the power, whether SF, will grant it under the 
nces of the preſent. caſe. 


. xſt, At common law waſte could Ma Io hires tons 


only, tenants in dower, guardians, i in chjvalry, and tenants by the 
curteſy, Co. Litt, 53. ö. 54. 4. 2 If. 299, and ſome have 


doubted as to the latter (a). By Stat. Marlebridge, 52 Hen. z. 
C. 23, and Stat. Gloucefter, 6 Ed. I. c. 5. A writ of prohibition « 


waſte was given againſt all tenants for life and tenants for Years. 
The Stat. Weſt. 2. 13 Ed. 1. c. 14. took away the writ of pro- 


| hibition of waſte 1 in all caſes, and ſubſtituted a writ of ſummons. 


2 Int. 389. By another clauſe. of the Stat. Gloue. VIS. c. 13.2 
writ of eſtrepement pendente flacito Was given; but according to 
Lord Cole, 2 Inſt. 328. that is to be ſued out of the Court of 


Chancery, or the Court in which the plea is Pending: ſeveral 
forms of this writ may be ſeen in the Regifter, 76, 77. which are 


not founded on the common law, but are all contra formam fatuti; 
befides here, no plea is pending. After Judgment indeed, a 
writ of eſtrepement lies at common law, Reg. 77. Reg. Judiic. 13. 
2 Lit. 319. but it is equally obvious that ſuch a writ does not 
apply to the preſent caſe. Again another prohibition (3) lies by 
the 35 7 Eg. 1. Stat. 2. Ne rector Proſternat arbores in ceneterio, Ge. 
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(a) Reg. 720 53. Bras Abr. 1. me 0% Fur a precedent of this writ, fee 


e 5 Entries, 240. 
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which notwithſtanding what is ſaid in {yford's caſe, 11 Co. 49, , 1797. 
does not appear to be in affirmance . of the common law, but an Jorranegy 
innovation. There is one writ, 2 Roll. Abr. 8 13. directed to the x," HY 
ſheriff, to prevent an abhot from committing waſte 3 in the poſſeſ- Do 1. 
Hons: of his priory; this writ is eſte rege, therefore out of Chan- 
cery; and a ſcire facias is added for the party to appear coram 
nobis: : this therefore probably iſſued out of Chancery, returnable i in 
the Ring. s Bench, and i is the only writ at all reſembling that now 
moved for, and this iſſued at the ſuit of the King, who was the 

| patron, and Was directed to the ſheriff and not to the party. 
Perhaps it was the writ alluded to by Lord Cole, 2 Jnft. 299. 
which went to the ſheriff to prevent waſte, and which, he ſays, may” 
be uſed at this day. The prohibition of waſte directed to the party 
which lay at common law, having been taken away by the Stat. 
We. 2. the preſent motion cannot be ſupported unleſs upon fome 
diflingion 3 in favour of the Crown. 
This is an application for a prerogative writ, without any other 
foundation than the angry dicta (a) of Lord Cole, ſitting in the King's 
Bench, "and aſſerting the juriſdiction of that Court by throwing 
out an invitation to all the King' 8 ſubjecds to move for ſuch a writ; 
and yet it is remarkable, that, in the courſe of 200 yeats, no 
| perſon appears to have accepted the invitation. For his own 
opinion he had no other ground than a, caſe in parliament which 
oceurred $00-years before that time, vis. the Biſhop of Durham's 
caſe, 35 Ed. 1. (5) Rot. Parl. vol. i. p. 198. No. 46. That caſe 
| ſeems to have been much miſunderſtood. Autbony Beal was then 
Biſhop of Durham, of whom Lord Cole ſays, 4 oft. 216. in the 
margin: ig This was Anthony Beal of that ſtate and greatneſſe () 
* never any biſhop Was, Wa ky except. Ny ya a record of 33 Ed. 1. 


. "IP 1 | Boll. 86. ſpeaking of * writ | miſes et . auxi bien ies Anne 6 
A prohidition 10 4 biſhop, he ſays, If any | qe le Priour de Dorem' & autre Gentz 
men will move it, I will grant it;“ and in | ount deſrene vers lui devaunt les Juſtices 
1 Kell. 335. and 3 Bugs. 91. one | ne Seigar le Roy pur treſpas donnt ill eſt 
may baue this writ . eee An. 85 en | atteint, come d'autre manere de taillages, 
foritis the writ of the King.” I ae Guat i-enpoveriz gil ne pount leur terre 
8 PErirronks I Partiawento. - | renir- dount fi nre Seignr- le: Roy qe eſt 
A. D. 1306. 35 Edav. I. No. 46. | % | avowe del E (gliſe -avantdite ne y mette re- 
T | | medie PEſgliſe avaatdite ſera diſherite & 
Veil noſtre Seigneur le Roy enten- enpoverie en prejudice are Seighf le Roy 
are qe Sire Antoyn Eveſq.z, de Dorem wa & de {a Corone & du Chapitre de Doream, 

& deſtruit tur le Boys apurtenaupt à ſa | Neon,. — Ita reſponſum eſt. Inhibeatur 
Epliſe en l'Eyeſehe de Dorem p doun & | per breve de Cancellaria Epiſcopo &'minif- 
yent & mayveiſe garde & p mettre farges de tris- ſuis ne facignt vaſtum de Wee in 
fer & de plume & de arder Carbon." Pr , nate 3 ann} menu. 
bak {a 1 50 en 5 GC n lf Crow's ci p. 207. 
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| Atl 101. eit cit ed by No oy Rttorney- General, 3Cro. Car. 2 53. it ap- 


15 Fo bse. pears that te Bits 'of Durham pretended he had ſuch: privileges, 


175 


lie | 


(3.3 9 


that the King' s writ ought" n not to run there, and becauſe one 
brought the Kin 825 writ there, impriſoned him; and for this cauſe 
it Was adjudged, Ui he ſhould loſe his liberties for his time. And 


we may Collect from Rot. Parl. vol. Jo p. 197. No. 39. (a) 


p. 205. No. 77 650. Which are both of the 35 Ed. 1. that the 


1 remporalties of the Biſhop, together with the regalis libertas, were 


de Mareſchal petentis remedium ſuper eo, 
quod cum Ricus pater ejus feofaſſet &c. et cuſtos cepit in manum Doi Regis Burgum 


then in the bands of. the King, (e); for with the regalis, libertas the 


Anse 


-tetnporalties paſſed, as the demeſnes of a lord go with the manor, 


aud the preßte and , .rents, .of burgage lands with the be 
fince the temporaltics of Ys . AR of Norwich x were e ſeized a * 
Fears before for a ſimilar. offence, as appears by Trin. 21 Ed. 1, 


S42L\ #2 52 ; Ls & 2 FL 


= 406. cit. Co. Car. 2 53. If it be true that the King was in 


poſſęſſion c of the temporalties, we may ſuppoſe that the aid of par- 
liament. WAS: called in to prevent ſo powerful a ſubject, as Anthony 
B Beak from. committing waſte on lands belonging, to the Crown. 
The. caſe of the Biſhop of Durham, 35 Ed. J. was probably a peti- 
tion of the commons on the relation of the Dean and Chapter, to 
the King fitting i in council, that! is, the council of Peers,, and there- 


4) A. D. 1366. 35 Edw. I. No. 39. is e e ibitem, Kol difringit 

Heer Will's li AMareſcball. „ | aliquem liberum ſeu villa num in dicto Epatu 
* peticoem Beatricis que fuit uxor will : pro hyjuſmodi ſaſtentacoe ai tantum modo 
villanos didi Epil. Et _Preterea idem 


8 Poſtmodum ten * illa devenerunt ad 0420s | Dunelm?; Derlington, Aukelond, Stoketon, 


5 remedinm ſuper eo quod cum Regalis Li- 


Antonii Epiſcopi 'Dunolm* tempore cvjus | & G Gatiſheved, & mercat” et tolnet' in ditto 
dictus Willus vir ſous objit, poſt cujus mor- Epatu & tenet Curias Item & capit pro- 


tem ſeque batur ad Epm exigendo jus ſuum ficua & jam dus Brevia de recto pendent in 


qui nichil ei inde facere voluit p quod ſup- Curia ipſius Epiſcopi & Ballivi ſai non 


plicat Domino Regi deſicut illa non habet poſſunt ingredi cur? predictam ad faciend 
aliam ſuſtentaccem quod re medium et jus partibus juſticiam ; Item dictus cuſtos ſeiſivit 
fabi. Gat ne pereat pro defectu. Et dicit | in manum Regis manerium de Sadberg cum 


quod dicta tenementa ſunt in Werk in Tyn- wopentachꝰ eidem manerio/ perticen” quod 


dale infra libertatem et ſunt in manu Regis | quidem Manerium eſt de novo Perquilit* de 
mul cum aliit terris que ſuerunt in manu an teceſſoribus Domini Regie, & elt extra- 


Ii libertati dicti Epatus &c. 
b Wann,, pal 
wy b. ges e i e. Keſponſio. lia reſponſom eſt, Mittatur 
: Bred at ? Fra N ſub pede ſigilli Cancellat” iſta petitio Ro- 
a allivi- "tis J Sero le Branbangon & ſociis ſuis &c. coram 
wel be eee li prtevt is quibus judicium 'redditum fuit de regali 


Fon libertate capienda in manum Regis, & ip 
bertas en blo menu Wei carts | | ſuper hoc ordinent remediom com petens 


de caufis,.cutos diAi Epatus impendit ip- | } Yuck omnes iſtos articulos; * * '* 


dum: Epiſcopum quod non poſſit babgre le) Tu the account of this tranſaRion in 
© Curiam ſuam Baron? ficut alit liberi did 


| | Haling fed's Chronicles, vol. 3. p. 315. it is 

Epatus ba bent, & etiam idem Cuſios levare | ſaid that the King levied talliages on the 

facit blad, ad valenc, x L. ti de villanis tenants of the ſee of Durban. | 

dict Epi pro ſuſtentatione .Coronatorum .& - | 4 
N hs N fore 


— 
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ſidered as an act of parliament (a). The order made was not de- 
claratory of the common law, for the petition not only recites 


church to pay the damages which the Prior of Durbam had 
recovered (5) in an action againſt the Biſhop ; and the writ in that 


caſe iſſued out of Chancery, not as a court of juſtice, but as the 


the writ; and Lord Cole wy have been miſtaken when he 


wit (if. ever it lay againſt A biſhop) was taken away. 
The accounts of the Biſhop of Durbam's caſe given by, 1 Cole, 


the books. In Stockman v. Whither, Mich. 12 Fac, 1 Roll. 86. he i is 
made to aſſert © that the Parliament faid that a prohibition ought to 
be granted out of the King's Bench, and that it was granted accord- 
that on motion made, the prohibition was granted by the Judges | 
1. Rall. 335. he Sam! 4 « that it was granted in Parliament.” In 
Stampe.v. Clinton, alias Liford, 1 Noll. Loo. he is again reported 


to have ſaid, © that it was granted in the King's Bench; whereas 


© nhbibeatur per Breve de cancellaria. In three: books therefore he is 


had reaſon to. alter his opinion when he came to make. out and 


\ 


onſider the writ in that caſe as a common law writ, perhaps theſe 
diſcordant accounts may be reconciled in this manner. Formerly 
the courts of common law could not grant any prohibition i in any 
caſe, unleſs the party were in contempt of an original writ di- 
rected to him out of Chancery; 3 which was not returnable either 
in the King's Bench. or Common Pleas, but was directed to the 
Court or party. prohibited : if notwithſtanding ſuch writ with alias 
and Blurics, 1 the Court or party perſiſted in doing that which was 


prohibited, an attachment far prohibition iſſued returnable either in 


Ko via. 1 Bl . Com: 182 4. 25: ©) See 44 216, 1 Ret, Pan. pr . No. 87. 


fore having had the concurrence of the three eſtates, may be con- 


waſte committed, but talliages levied on the bondſmen of the 


repoſitory of the great ſeal, which was neceſſarily annexed to 


when fitting in the Court of King's Bench, are yariouſly reported in 


ingly.” And in a note in 2 Bulſt. 279. of the ſame year and term 


of che King's Bench.” But in the caſe of Knowle v. Harvey, 


in his on report of Liferd's caſe, he cites the Roll in Parliament, 


reported to have affirmed that the writ in the Biſhop of Durham's_ 
caſe went from the King's Bench; and robably he did ſo; ; 46g 


1 


1797. 


' Jerxrnnon - 
D. 
Biſhop of 
Dusan. 


ſaid, in Liford's caſe, 11 Co. 49. 4. © that the parliament. did refer 
him to the ordinary remedy 6s he common law by writ of pro- 
hibition in ſuch caſe, ſince by the Stat. of Weſt. 2. 13 Ed. 1. that | 


publiſh his own, report of Lord's caſe. If however we are to 


\ 
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1  Langdate's: eaſe, 12 Co, 58. 
: 2 Mi " of K 6. 14 dae. Dy. Probibition; pl.. This was pro- 
. ” bably the original practice in all prohibitions. Aſterwards theſe 

bat Courts on a fiction iſſued an original writ in prokibition to con- 

fine Eccleſiaſtical Courts within their juriſdiction; if the Judges 
of thoſe Courts proceeded contrary to the common law, the 
Courts of | King's Bench or Common Pleas allowed a "RULER to 

06 filed that they had proceeded ſo and ſo, and ſuppoſed them in 

| contempt; as if a writ had actually iſſued out of Chancery : and 

this may ſerve to explain the words in Fils. Abr. Attachment fur 
Probibition, Pl. 1 5. 1 Inſt. 300. and 4 Inft. 99- . That the com- 
mon law, which in thoſe caſes is a prohibition of itſelf, ſtands in- 

ä original. "yp This fiction did not eaſily gain ground in 

. the Common Pleas. © | Broke, who' was himſelf Chief Juſtice of the 

To Common Pleas, doubts R. (%. In Mich. 6 Fac. "Langdale s caſe, 
12 Co. 58. N. Was debated in the Common Pleas, whether that 
Court could iſſue a ptobibition to the Court of High Com- 

1 miſfioners, when no plea was there pending, and it was reſolved 
by Coke Chief Juſtice and the other Judges of that Court that it 
might. , And in the nest year Lord C Chancellor Egerton called 
together the Judges of the King Bench and Exchequer, 'of whom 

. BE demanded whether the Court of Common Pleas had authority 
to grant any prohibition' without writ of attachment or plea depend- | 

ing; and the above reſolution was unanimouſly affirmed. 4 Inf. 

909, 100. 0090 And this ſeems to be now ſettled; for in  Buyhell's 

| caſe, Vaughan fr Lord yagham ſpeaking of the Common Pleas, 

2 IS aid, © all prohibitions for incroaching juriſdiction iſſue as well out 

of the Common Pleat as "King's Benth,” This view of the ſubject 
ſeems to reconcile Lord'Coke's different Aa reſpecling the Biſhop of 
Dur bam s caſe. For as the fiction did not extend to prohibition of 
waſte, an order was probably mäde in Parliament, that a writ 
mould ilfue out of Chancery, directed to the Biſhop and his mi- 
niſters, and this was the ordinary remedy out of Chancery; if 
the Biſhop perliſted, another writ was iſſued returnable in the 
King's Bench, and then, if he continued to waſte, h he was in con- 
tempt, in "which caſe the ordinary remedy was by a writ out of the 
King's Beach. But on no ground can the Biſhop: of Durbam's 

caſe be conſidered a5 an author ity for & . an 3 writ in 


TRE IND Writ 


a Court of Common law: Sos rene 


N 


1 8 See Bro, Abr. Haluua ja 5 . 0 "5; 11 _ i2 "X © 
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The firſt caſe in which the power of the King's Bench to iſſue 1797. 
an original writ in prohibition of waſte was aſſerted, was Stocks TY 
nan v. Wither,/ 1 Noll. 86.7; alſo alluded to in the anonymous 3 
note; 2 Bug 279. Which varies from Nolle by ſaying, We Biſhop of 
will grant it by the ſtat. 35 Ed. 1.” As that however was 
founded*on'the idea that the writ in the Biſhop of Durbam's caſe 

iſued:out of the King's Bench, contrary; to the authority of the 

Parliament Roll, it muſt fall to the ground. Beſides it is con- 

trallicted by a report of the fame caſe under the name of the Biſhop 

of Sab/bury's-caſe, Godb. 239. where it was holden that though 

maſte by a Biſhop may be-puniſhed in the Eccleſiaſtical Court, that 
a/prohibitiow-will 2ot lie; and the reporter cites 2 H 4. 3. where 

Thirning Ch. J. and Tiravit J. maintain the ſame doctrine. Vid. alſo 

Bro. Abr. E Depoſition, Pl. 1. The next caſe in order is Knotele v. 

bey, 1 Roll. 335. 8 Bulſir. 158. where a prohibition was 

granted to a vicar by the common law for cutting down trees; 

but from Bulſirodt it appears that the trees were growing in the 
1 ch-ya d which would bring it within the 35 Ed. 1. „ ne rector 


1 
ores, &c.“; moreover the writ was moved for by the 


profternat ar 
churchwardens pending: a ſuit between them and the Defendant, 
and might therefore have iſſued under the Statute of Gloneefter. 
Sacker's caſe, 3 Bu N. 91. Moor 917. "ited 1 Roll. 335. which 
| cottes next, Was a prohibition againſt a vicar continuing In poſſeſs 
fon of the vicarage by conſent of the parties after judgment 
agalnit him; and was therefore either hendente platito, or founded 
on the writ in the Regiſter, P. 77.  Coftard's caſe, 2 Roll. 111, = 
was only a ptobibition to a vicar under 35 Ed. 1. and Drery v. 
Ken, Hob. 36. to an incumbent for waſte while a quare impeait 
was pending.” There is a caſe of the Lord of Rutland, i Lev. 5 
10%. 1 Keb. 557. 1 Sid. 152, which according to the two laſt by | | 
reporters was an application | for a pre ot ibition to a rector, for open- 
ing mines in the glebe ; according to Leuins for opetity 8, mines and 5 1 


cutting don trees; ; but from the record of the. 1 0 Liber 


hid, 6e that if it were eee tio kite LO ever be dpened 
in the glebe ;” but added * that for cutting down trees to the de- 
ruQtion of the church, they would grant it;“ : probably under the 
35 Ed. "oh All the caſes in the books have now therefore been | 
diſpoſed of, except" a" caſe of Acland vi Ateoell, 2 Rell. Ab. 813 | 
wich a prohibjrion Wis granted" toa patron agatoſt a Prebencary 1 
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for ws Ach trees, hit Lord pen be x that Wed 1 Is a 
very looſe note, and though we cannot ſay on what grounds it 
was allowed in a Court of Equity, yet we contend that there is no 


+Adfainiagtt bowever that a {poottibieionl may i Sons aft a 
parſoh, there is nothing to ſhew that it can againſt a biſhop. 
Wich reſpect to a parſon the fee of the glebe is in abeyance; but 
the fee of the biſhoprick is in the biſhop ; the latter may join the 
miſe in a writ of right. Go. Lit. 300. b. but the former cannot 
for the weakneſs of his title. F. N. B., 5. The ſeiſin of a biſhop 
may be compared to that of a corporation aggregate, and a pro- 
hibition might as well go againſt the one, as againſt the other; 
indeed 2 H. 4. 3. ſhews that a biſhop 18, not puniſſiable for waſte 
at common law: and in the Lord of Ruiland's caſe, 1 Keb. 557. 
where a; doubt was raiſed, whether a parſon could een mines, the 
Court ſaid, © he may well enough do it as eve/que.?” Before the 
13 £2. a biſhop was ſo far ſeiſed in fee: that he 3 alienate, 
and even altre that unte. till 1 Fac, Feb SE: alienate to the 


_ £XOWN.. „ 
W. At the divigon i the "a Regis be power 7 the Court 
« Common Pleas was chalked out with preciſion. Its juriſdiction 
ariſes in conſequence of original writs out of Chancery, returnable 
here. This appears from the words of Bracton 105. 5. Ane war- 
ranlo uriſdiftionem non Babet nec coercionem, Ge. and again Brad. 
108. 4. jufticiarii loguelas omnes de quibus babent warrantum ler- 
minantes, &c. and from 4 l of. 99. :T here are indeed ſome ex- 
ceptions to this rule. This Court may iſſue original writs, where 
their own officers. are concerned; or where their.own Juriſdiction 
is to be protected from the 8 of Inferior or Eceleſiaſ- 
tical. Courts. 4 Inft, 99+ Langdale $ caſe, . 12 Co. 58.“ The latter 
night was formerly neceſſary | to ts exiſtence ; for the Chancellor 
and his. clerks, who in old times were all clergymen, would not 
have ſo framed their writs as to ouſt the Spiritual Courts of juriſ- 
diction. If the Court ſhould. grant. the writ now applied for, they 
_ muſt do the lame. with reſpect to the Writs de telonio and ne injuſe 
verre, of which they never take cognizance, unleſs authoriſed by 
writs out of Chancery. This is a prerogative writ : there is no 
diſtinction in principle between a-mandamus. and: a prohibition, the 
one commands the party to do ſomething, the other reſtrains bim 


from doing ſomething. Nay there, is a Uifference between the 
a method 


IN THE!THIRTY-EIGHTH: YEAR OF GEORGE. m. 


method of granting prohibition in the King Bench and the Cum- 
nun Pleas: here a ſuggeſtion muſt be entered on record, for it is. 
the ſuit of the party; there it is a commiſſion prohibitory iſſuing at 
the ſuit of the King on a mere ſurmiſe. Lateb. 114. The words 
of Lord: Cule, when ſitting in the King's Bench, * we will alſo 


King's writ, 1 Roll. 335. can have no application to the Court 
of Common Pleas ; for its being the King's: wiit is the very reaſon 
why it ſhould not iſſue from this Court, which only holds pleas 
between party and party. But the Court of King's Bench has the 
power-of iſſuing certain writs, fuch as mandamus and quo warranta, 
which are peculiar to that Court where the King himſelf is ſup- 
poſecd to ſit, and with which no other Courts, not even the Court 
of Chancery, can interfere. Beſides there is leſs objection to this 


| called the King's coroner, who acts as its attorney. 5 


1 Lad. Raym. 587. If the writ were demandable ex debito fuſtitiæ, 
the party need have done nothing more tlian file an affidavit of the 
truth of the ſuggeſtion; but here the Court has granted a rule to 
ſneyy cauſe. ' It is to be obſerved that in all the caſes where pro- 
| kibitions have been granted àgainſt churchmen, it has been at the 
ſu of their parrons, From the record, Liber Platitandi 246. the 


made by the patron, though the reports do not ſtate it ſo. 1 In 
Saby v. Francis, 2 Ath; 217. an injunction was granted againſt 
a tector on Bebalſ of the patron," to ſtay waſte in a church - yard 5 
but there the Lord Chancellor, according to a manuſeript; (a) note 
aud another report of the ſame. caſe in Barnadiſton Reports in 

Chane, 399+» by the name of,, Bradley v. Stratch chy, doubted at fir 
whether eren a patron could. have it, or whether it muſt, nat be ob- 


| (4) his word note "in; the margin of] 40 beer the Attorney Geberal, imagin- 
Caf Abr. zog. formerly belonging 1b 


fen lr King grant > prohibition,” 2 BuJb. 279. and (eit is the 


wiithying in the King's: Bench; where the crown has its officer 


zaly, This is an application to the diſcretion of 3 Court. | 


application in the Lord of -Rutland's caſe appears to have been 


e “ 10g the-patron was only a truſtee for the 


Mr, Brown of the Chancery bar, and, was as 
follows; « % March 17th, 1740, at the ſeal. | * 
rache, v. ———; Motion by Mri At. 
1.Jorhey; Gegeral for injus ction by the 
* ; Plaintiff who. way patron, of the church, 
« {and 2s, ie ordinary was not co-plainuff ?) 
to ſtay waſte on lands bought out of the 
*,mapey* for the auß mentation of poor 
*vings. . Lord Hardwijche, at firſt daybyed | 


70 preſentation, apd denied the ir jundtion, 


< avd granted it, ſayin 


6s waſte, which: the patron, might have at 
„ common law; und he cited Kr 28+: 


„tit. N and K. . h Ce. 


— 


7 if ſach a bill was Proper. valefs i in the 


H t 


| . 


4 Tack a „ 
„ 1 ** * 5 * wy 28 
war ei; avi Mod s 0 


tained 


2 church, and intereſted only 28 to ur 


i but the next day: he changed bis 0 opinion 


it wass proper 
% bill, in imitatiog of the, prohibition of 
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tained at the ſuit of the crowu. 80 the injunction in Knight v. 


, Moſeley, Ambl. 176. was allowed on a bill by the patron ; and it 
was there {aid by the Lord Chancellor © that an injunction has been 
granted againſt a biſhop at the inſtance of the Attorney General, 
though indeed on a ſearch in the Court of Chancery, no injunction 


to a biſhop is to be found on its records. Here the application 


is on the part of an unintereſted ſtranger; which if the Couct 
were to allow, a writ might be obtained, to prevent that being 


done, which thoſe who have the patronagg might conſider as 
tending to the melioration of the ſee, on the ground of its being 


waſte within the ſtrict terms of the common law. The only 


line for the Court to purſue, i is to examine whether the act of 


tte biſhop has been for the benefit of the church or not. Now it 


appears by the affidavits on the part of the biſhop, that in this 


very inſtance the moſt effectual means are taken by him for the 


improvement of the revenues of the ſee. If the trees belonging 


to the church could never be cut down, the conſequence would 


be that after a certain period they muſt decay, and the ſee would 
be rather impoveriſhed than improved. That biſhops may cut 


them, may be collected from the right which they formerly poſſeſſed 


of granting leaſes without impeachment of waſte; which right 


was recogniſed. in the Biſhop of London v. Web, 1 P. Wis. 527. 


and the Biſhop of MWincheſter s caſe, cited. Freem. $$+: in the firſt 
of hols caſes an injunction was obtained againſt the tenant for 


carrying away the ſoil for bricks, and i in the ſecond for cutting down 


all the trees at the end of his term; but both at the deſire of the 


_ biſhops for an Cai of a cee which. their Hao had a 


| * to grant. O77 | | LOH 


be Counſel in lere of the rates The > aps of law are 
thrive 1ſt, Whether in the caſe of a ; biſhop: felling and grubbing 


up the woods of his ſee, a prohibition will lie at all? 2dly, Whether 


it will lie in the Court of Common Pleas? zdly, Whether it will 

ie in the _ of Common Pleas without plea depending ? The 
ſtat. We ft. $4 £ c. 14. was only intended to correct an error 

; which had . that damages could not be recovered for 


waſte done' before prohibition iſſued, and for that purpoſe a writ of 
ſummons was given: but that it was not intended to take away 


' the original writ of prohibition i is clear from the preamble, and 
from Lord Cule's comment on the ſtat. Glouceſter, 2 915 290. 
where he e this Oe my | be uſed at this het ol 11 f is alſo 
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| 20. be conſidered whether biſhops and other eccleſiaſtical perſons 


held to be ſomething more than mere tenants for life, yet that is 


is always ifi etatem, they muſt be equally liable to a writ of pro- 
| hibition with tenants in dower and guardians in chivalry, It 


{ſors of the ſee, he was exceeding that power which the biſhop 


not have done. -ottididou 1 VV 


reftor' was as much reſtrained from committing waſte there, as on 


Oe. i is in affirmance of the common-law.” 1 50 


We! mal allo recollect that 555 two Houſes of Parliament at that. 


* 


only to enable them to ſue, not to aliene their eſtates. Beſides 
they fall Within two of the deſcriptions of perſons who were 
liable at common law: the church lands being conſtantly de- 
\ominated. the dowry of the church, and church-men being aſ- 
fimilated to tenants in dower, and alſo being looked upon as the 
guardians of the church, which according to the maxim of the law 


has been contended. that a biſhop is ſo far ſeiſed in fee of his tem- 

poralties, that before the reſtraining ſtatutes he had the complete 

diſpoſal of them, except as to abſolute alienation: and two caſes 

were cited in ſupport of this doctrine, 1 P. Wis. 557. and Friem. 
Sz but both thoſe caſes ſeem to refute the propoſition; for in 
both of them the Court enjoined the leſſees from doing what they 
certainly might have done under a leaſe from any other tenant in 
fee. The act of the Court in thoſe caſes can be ſupported on no 
| other ground than this, that if the leſſee, under colour of an au- 
tbority from the biſhop, was attempting the diſheriſon of the ſuc- 


was entitled to confer, and FINE what 5 Hiſhop bimſelt could 


It has been argued that the 5 of f prohibitions. to ay TR 
committed by rectors in their church- yards, were grounded on the 
35 Ka. 1. and that that ſtatute was not in affirmance of the com- 
mon law: but the church: yard is a part of the glebe, and bow 


| ay other part of the glebe: beſides Lord Coke expreſely fays, in 
 tiford"s'caſe,/ that the treatiſe, intitled “ 155 reffores Ons,” ” 
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: who! hold eſtates for /ifz do not come within the ſpirit of ſtat. bee. 
Marlebridge, c. 4 3. and ſtat. Glouc. c. 5. for although biſhops are 


Bidiop of 


Duru au 


-T * plication of the Bimop of Dee dren to ws 1 
een denied. It has been contended that having received the 
aleut of the three branches of the Legiſlature, ? it ought. to be 
conſidered as a ſtatute; but its never having | been treated as ſuch | 
in che 'coutts Y. of. law affords a ſufficient anſwer t to that obſervation. 
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15 could not be the caſe, for he appears to aye. been lexxiog allage 


tion went from thence: or the contradiction may be explained 


returnable in a court of common law, 38 H 6. 14., and then, if 


Biſhop of Durham was not in poſſeſſic 


þ 8917 (s) Vid. Hale 0 Parliaments, Co "EY by Hargrave 
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time entertained a ſpeoies of original (a) juriſdiction, which has 
been many yeats diſuſed. The Rolls of Parliament ſhew that 
the Houſe of Coir mons as the great inqueſt of the nation, not 
only preſented offenes; but preferred the complaints of indivi- 
duals, which” were decided upon by the Crown, aſſiſted ſometimes 
by the councils, and ſometimes by the courts” of law. Perhaps 
the Biſhop of Da#ham's caſe was decided in the latter way. It 
ſeems to have been a preſentment by the Commons to the Crown, 
and by the Crown referred to the courts of law. The matter of 
complaint was cognizable by them: and the remedy pointed out 
and given, was a prohibition iſſuing ſomewhere, and applicable to 
the caſe of a biſfiop cutting down the timber on his diocefe. Lord 
.Coke's words in Stfocihman v. Mbitben do not contradict the Roll 
in Parhament. The parties were referred tö the ordinary. proceſs | 
of the Courts of Jzfminffer Hall, and poſſibly, inſtead of applying 
to Obunckry they applied to the Ning Brndb, and ſo the prohibi- 


SITE 


in the manner fuggeſted by the counſel on the other fide. | An- 
tiently all pruhibitions may have originated in writs out of 
QMancery; and this is much confirmed by the forms of pleading 
at: this day: fou the declaration ſuppoſes ſuch a! writ to have iſſued, 
and charges the party with having diſodeysdilt, and he 1 is. pro- 
ceeded againſt a as if he Had. It is well known that in common 
caſes in this Court, no original id ſued out till the record i- is made 
up: in this manner the original writ in prohibition may have been 
intirely diſuſed : but if the ancient practice had not been departed 
from ſo early as the 35 Ed. . the writ would firſt have iſſued from 
Chancery, and the proceſa upon that writ might have been made 


that Court gave judgment upon appearance of the party, it 
would iſſue the ultimate proceſs which would be the effectual writ 
of probil bition. An attempt has heen made to ſhęw that the 
1:0f: his temporalties at the 
time when the above caſe was decided 3; but that he was « conſidered 
as 2 ſtranger treſpaſſing on che lands of the Crown: this, however 


at, t that v time on the bo bondl men of. the, church. 
very, t J. 1 F 2 +2 be 
But the hs of the courts. of « common lay. to grant this | 


writ 515. "ap. 3 $4 5 hl 7 + +4 
Hit” does nor reſt on the Biſhop of Berke AO ©. For in 
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| "Stockman.v. Raue 1 Roll. 86. Lord cute. alter ene to that 


it is. dad, that: the ds. Court and with 3 The e is 
again recogniſed in Stambe v. Liford, Roll. 100. and Liford's caſe, 


11 Co; 49. here it is called the ordinary remedy. of-the common 


law. That a prohibition may iflue againſt a parſon is clear from 


Knowle v. Harvey, 1. Roll. 335. 3 Bulft. 1 '58. and though that 


| caſe i is open to the obſervation that there was a plea pending, yet 


it. is expreſsly aid to have been granted by the common law on 
ſuggeſtion... Sacker's caſe was not plea pending, for the ſuit was at 
an end, and Lord Cole there ſaid, © you may have a prohibition, not 
only for the patron, but alſo for any; for the ſecond incumbent: 


for this is the King's writ, and any one may have a prohibition 


for che King.“ Whether Coſtard's caſe was under 35 Ed. 1. ne 
rector, &c. or not, is immaterial, ſince that ſtatute was in | affirmance 
of the common law, and clearly, a prohibition: of. waſte was there 


granted. againſt a vicar on motion in the King's Bench. Theſe 


| caſes are almoſt all abridged in 2 Roll. Abr. $13. and to them i is 
F added. Acland Ve Atwell, to:which no anſwer has been given. In 

duke Lord of Rutland s caſe, 1 Keb. 5 57., which, according to the 
record in, the. Liber Placitandi 246. is the moſt accurate report, 
the Court ſaid they would grant a prohibition againſt a parſon for 
waſte in cutting trees; and in Liber Placitandi 240. there is a 
record of a ſuggeſtion for ſuch a , prohibition i in the King's Bench, 

which ſerves to ſhew that cutting .down.trees was then the ſubject 
of prohibition on ſuggeſtion in a court of common law. This 


doctrine therefore does not depend on the haſty difta of Lord Coke 


inccourt, but Was deliberately adopted by him in his cloſet, and 
introduced into his reports; nor does. it reſt on the authority of 
one judge or one reporter, but is confirmed by the repeated de- 
terminarions of the whole Court, reported in different books. It 
ſeemg alſo to have been ſanctioned by the ſubſequent. opinions of 
Lord Hardwicke, 2, Alb. 217. Barnardiſt. 399. and Amb. 176. 


who granted Wire againſt churchmen to AY"; waſte on : 


woalogy: to the probibition, at common law "HEY 
| * 2dly, A diſtinction has been attempted between probibirians.t to 
| reſtrain waſte, and to reſtrain an excels. of juriſdiction, but has 
been ſupported. hy no authorities; and reaſon aperates againſt it. 
It has been urged that unleſs this Court were to iſſue prohibitions 
to inferior Courts, its own juriſdiction would be infringed. But 
It ne be anſwered that: ſuch prohibitions iſſue on matters which 
N 1 ESE” could 
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bud Hot ebtne bitore the Chmmon Pleas for Judgment.” "Thits 
it an inferior Court cotiſtrue an act of Parliament, i in a ſubject 
peculiar to its juriſdiction, contrary to the filles' of the common 
law; as in caſes bf prize, which are not cogniſable by this Court. 
Brymer and others v. Atkins, 1 H. Bl. 164. But ſuppoſiſig it had 


any where been helden that this Court had not à concurrent au- 
thority wirt 
yet id bäſes of waſte, which ſeem to be pecufiar to this Court, it 
uglit to have the power of prohibition: '"This is: called à prero- 
Satie writ, but it is alſo a civil remedy; and indeed the prohibi- 
tion to the inftrior Courts is as much a prerogative wit as the 
preſents” 80 gear? imptdit is à prerogative writ z. and yet that Is 
iv pecult at to this Court, that it is an inſtance 1 the Kings power 
that he may ſue it in any other Court (a). 


| the: 'Kitte's Bench in probibittng the inferior” Coutts, 


24419; It Railds fettled as the unanimous open of all the 


| Judges, that this Court may grant prohibitions in certain caſes 


without plea pending. Laugdulbs caſe, 12 Cb. 58. 4 tif. 100. 
If thetefore it is'eftabliſhed that the circumſtance of plea pending 


is not Bebelfary to give juriſgiction tö this Court, then all the caſes 
which have bern eited of prohibitions granted in the King's Bench 
plea pending; tnay be confidered as authorities for the Common 


Pilar to grant them whete ples is not pending. In this queſtion 
will not examine how far the timber ought, with a view 
to the benefit 'of the church, to be cut down, or whether the pro- 


hw is to 'be employed for the repatation f the palaces or other 
tenements of tie fee. The intention of deſtroying the woods o 
the Vivteſe i is avowed. Bat the law prote cs the thing as it is, and 
ME Obit w ill not an him WhO is committing what muſt be 
deen wulle, tb lay, that duch waſte wil be for the benefi of his 


ſüccelbrs. e "w- I; 
ExRE Ch. J. One Ones effect which Nas afifen 800 the gene 


of this diſcuſfion'? is, that the way has been much cleared for the 
 e6afideration”of the preciſe queſtion before the Coutt; namely, 
' Whethei 
to reſtrain a biſhop froth Romance e the = wag of 


a Writ of * prohibition lies in the Court of Common Pleas 


kig* 4 13 4: BY x 9 1 52 
ee che common u. with reſpect to Waſte has been fo 


fully laid open by the bar, that I need do little more than allude 
1 5 At common law, the proceeding — walte x was 6-5. writ of 


1 80 1 Err * e 


if Hr” 1921.00 o . _ F. N. 5. 31. 
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48 the foundation of a ſuit between the party | ſuffering by the 
waſte; aud the party committing it. If that writ was obeyed, the 
ends of juſtice were anſwered; but if chat was not obeyed, and an 
aliu and pluries/ produced no effect, then came the original writ 
of attachment out of Chancery, returnable in a court of common 
law, which was conſidered as the original writ of the Court, The 
form of that writ ſhews the nature of it. It was the ſame original 
writ of attachment which was and is the foundation of all pro- 
ceedings 1 and of many other proceedings in this 
Court at this day. Si (a) A. B. fecerit te ſerurum, c. tunc Hone, 
Nec. gubd fit coram nen noſiris &c. oſtenſura quare fecit vaſtam, 
He, contra probibitionem noſiram, Fc. That writ, being returnable 
in a court of common law, and. molt uſually. in the Court of Com- 


„ & #. a 


Defendant. Was 8 ee the Phinif ee 1 ange ae 
for the waſte committed. Thus the matter ſtood at common law. 
It has been faid, (and truly fo I, think, ſo far as can be collected 


in chiyalry. It was extended by different ſtatutes 650 to farmers, 
tenants for life, and: tenants, for years, and I believe to guardians i in 
ſocage. That arhick. theſe ſtatutes gave by way of remedy, was 
not fo, properly the introduction . of a new law, as the extenſion _ 
: of an old one to 55 new deſcription of perſons; the courſe of 
proceeding remained the, ſame as before theſe ſtatutes were made, 
The firſt act which introduced any thing ſubſtantially new, was 
that. 000 which gaye a writ of waſte or eſtrepement pending the 


iſſue ac the courts of common law: but except for the pur- 
Pole of ſtaying proceedings. pending a ſuit, there is no intimation 
in any of our text writers that any prohibition could iſſue from 
thoſe, Courts. By the ſtat. of Vg. 2. che writ of probibition 
from the Chancery which exiſted at common - Jaw is taken away, 
and, the writ of ſummons ſubſtituted in its place: and although 


mon law, that i it * may be uſed at this day, | thoſe words, if true 
at all N only apply to that very ineffeQual writ, directed to the 


00 8 lib. 4. Tr. 6. e. 18 & 19. | (3) Marlbridge, « e. % Ober. e. 5. 
3 28 99. Reg. 35 al. . Of, Gloue, . 13. It 
ſheriff, 


ibition from the Court of Chancery, which was comſidered 


non mie | the nee Appearing. the Plaintiff .counted 


from the. text writers,) that at the common law. this proceeding lay 
| only, againſt . tenant. in dower, tenant by the curteſy and guardian 


ſuit. It follows of courſe that this was a judicial writ, and was to 


it is faid by Lord Coke, when treating of prohibition at the com- 
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1797: | ſheriff, empowering him to take the poſſe comitatils to prevent 
* tlie commiſſion of waſte intended to be done. The writ directed 
Js; FFERSON 

nad -- 0 the party was certainly taken away by the ſtatute. At leaſt as 
Dusan, far as my reſearches go, no ſuch writ has iſſued even from Chan- 
EN . cery; in the common cafes. of waſte by tenants: in:dower, tenants 
by the curteſy, and guardians i in chivalry, tenants for life, &c. &c. 
fince it was taken away by the ſtatute of Wem. 2. Thus 
the common law remedy ſtood with the alteration above-men- 

tioned, and * the en writ n ee a rg — Hen- 
A | 
As far as can be collected em able text writers: ef a very early 
| peeing; and from the forms of proceeding contained in books of 
very high authority, ſuch as the Regifter and Fitzherbert's Natura 
Brevium, it ſeems that there did not occur in practice, and that 
there was not in fact any remedy at common law againſt church- 
 - men committing waſte, ſufficiently known for them to treat of. 
ETZ _ oo has two whole chapters in the-fourth'book, on the ſubject 
4 = ef waſte.” His obſervations are confined to perſons liable to the 

action in the time of Hen. z., and he (a) gives the writ of pro- 
hibition 28 "the foundation el the ſuit. The Regiſter and Fitz 
3 _ 7 take no notice of that writ, becauſe they: proceed upon the 
= lay as altered by the ſtatute of Weſtminſter 2., and accordingly 
f confider the writ of ſummons as the foundation of the ſuit. But 
| no one of them has a writ directed againft : a churchman. It is not 
merely that theſe books are ſilent on the ſubject, but the caſe 
which was alluded to, 2 H. 4. 3., proves to demonſtration that 
2 ſuch a courſe of proceeding at the common law againſt churchmen 
| was not in uſe at that time. In that caſe' Thirning Ch. Juſt. takes 
upon himſelf to pronounce, very authoritatively, that churchmen 
cannot be puniſhed at common law if they cut down all the woods 
of their eccleſiaſtical © poſſeſſions. I will not ſay that the law was 
ſo, but 1 may ſafely make this · inference from his words, "that ſuch 

A a proceeding was not uſual or-in practice at Fo | 

Our books are full of declarations that deſtruction and dilapi- 
dation are cauſes of deprivation in churchmen, and that affords 
2 ſome argument to prove that waſte by them was not that of which 
it was ſuppoſed the common law could take notice, ſince it was 
referred to another juriſdiction.” It is not very conſonant with the 


Kmplicity of the old law to' * two: "remedies for the ſame evil; 


Fes 
ö 
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if a remedy was already provided at the common law, the eccleſi- 
aftical juriſdictions would not be allowed to interfere to the extent 
of deprivation. So if there was an effeQual remedy by the 
ecclefiaſtical cenſures to that extent, it affords a ſtrong ground 
to infer, that there was no proceeding at common law in the ſame 


Jar. 1. that it was ever underſtood or treated of in the books of 
common law, that any proceeding in waſte lay againſt a church- 
man. It was reſerved for the learning and induſtry of that great 
man Sir Eateard Cole, whoſe name ought never to be mentioned 


now re- ſtate, as it has been ſo often mentioned at the bar. After 
that record was brought to light and conſidered, Sir Edward Cole 
and the Judges of his time, thought themſelves warrarited in mak- 
ing ſeveral very important concluſions from it: Firſt, they ſaid that 
the King's anſwer had a reference to the courſe of the common 
law; they went further, and from thence inferred, chat a writ of 

prohibition- lay at common law: againſt a churchman who com- 
mitted waſte ; they proceeded further ſtill, in concluding that ſuch 
a prohibition lay in the Court of King's Bench, and going one ſtep 
beyond that, they declared" that ſuch a writ of prohibition being 
the King's writ, and founded on his right of patronage, any man 
might have it. In this manner may be explained the ſtrong 


* man will move it, I will grant a prohibition.” I do not per- 
ceive that it was obſerved” at the time when this language was 
held, that ſuch had been the known courſe of the common law 
b previous to the diſeovery of that recor d. An expreſſi on which, 
according to the report of the ſame caſe ! in 2 Bull. fell from Sir 
Edward Coke, and which confirms me in the opinion that it 
bad not been ſo underſtood by thoſe Judges, | is very remarkable. 
Sir Edward Cole there fays, « We will revive this proceeding ;” 

an expreſſion which leads me to infer, that if ſuch a remedy ever 
exiſted, it had been buried for three centuries in obſcurity. Let 
me now-ſuppoſe for a moment that Sir Edward Cale and the 
Judges of his time were right ! in their concluſions' on that record; 
that there was 2 remedy at common law ; that ſuch. remedy by 
the writ. of prohibition; that the Court of King's Bench might 
iſſae it, and laſtly, that any man who applied to that Court might 
have. it; All we muſt Kbeclleh that ME. are „e in the Court of 

| KK Common 


in 4 court of law without the higheſt reſpect, to bring to light hs 
record of the Parliament Roll of 35 Ed. 1., which I need not 


language of Sir Edward Cole as reported i in 1 Roll. 6. if any _ 
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Vommon Plaus and not in the Court of King's Bench. All theſe 


admiſſions therefore do not prove that the Court of Common 
Plear can iſſue ſuch a writ z and before we do iſſue it, that mug 
be proved. I have watched the courſe of this argument, to ſee 
whether there was any inſtance, I will not ſay uſage, or even any 
adjudged caſe, but whether there was any Inſtance to be found, 
where the Court of Common Pleas had thought itſelf authorized to 
iſſue ſuch a writ. I find no ſuch inſtance. There being no ſuch 
| inſtance, : we might ſtop here; We might ſay that the Court of 


Common Pleas not being a court of original juriſdiction, but 


deriving its juriſdiction from the great ſeal, from the Officina 
Breuium, it muſt not take upon itſelf to iſſue writs of prohibition, 
becauſe they are iſſued by the great ſeal, or becauſe they may have 


been iſſued by the King's Bench, for reaſons which have not been 


diſcloſed, or which do not apply to the Court of Common Pleas. 
But as the matter has been gone into ſo largely at the Bar, and 
is of importance, 1 will go a little farther into it here, 
Notʒqithſtanding the text-writers on the common law, and Fitz- 
berbert in his Natura Brevium, and the Regiſter, have no reference 
to any common law remedy againſt. churchmen committing 
waſte, yet there is much to be collected now which will give 
great ſupport to the idea of Sir Edward Cole, that there was ſuch 
a remedy at common law. The firſt thing on which I lay great 
ſreſs)] is, the record to be found in 2 Roll. Abr. 813. (a), of a 
proceeding, in the caſe of an abbot. in the King's patronage, 
to whom a writ of prohibition is directed, and not only that, but 
there is a /cire  facias | to bring him in to appear and anſwer in the 
Court of King's; Bench for his defaults. So that there i 1s, a formal 
proceſs in prohibition at the common law under the great ſeal 
with a. /crre, factas directed to the ſheriff immediately following the 


reference to the place where the writ is to be found. That is a 


record of an earlier date than 35 Ed. 1. being dated 3 Ed. 1. 
and therefore does ſeem to lay a foundation for the concluſion of 
Sir Eduard Cole, that the proceedings i in 35 Ed, 15 had A refer- 


| ence to the courſe of the common. law. | The reaſoning ſtated i in 


() Rox vicecomiti ſaldtem : Cum ad nos de 1. quod eſt de — boſtro & taliter 
providere pertineat ut Elee-moſina que de | te habere in hac parte ne pro defectu tuo vel 
Patronatu noſtrorum Predeceſſorum & noſtro Miniſtrorum tuorum ad te nos graviter capere 
ſoit, in ftatu debito abſque vaſto venditione | debeatnus. Teſte Rege 3 E. 1. Rot. Clau- 


vel deſtructione inde facienda conſervetur: ſarum 'memb. 10. Et la apres un Brief 
tibi pracipimus quod uon permittas quod | direct. al Vicount quod Scire faciat Abbati 


minibus pertinentibus ad Prioragum five cellam | &c. reſpondeant. 


Abbas de G. &c. ſui vaſtum venditionem vel | de GS. & Priori cellæ ſuz de L. quod lint 
defirutionem faciant de boſcis dominibus ho- coram nobis in octabis ut ſuper defectibus, 


the 
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the introductory part of the writ, on which it is founded, ſeems 
to contain fair common law- grounds of argument. What is in 
the King's patronage ought to be preſerved in its proper ſtate 
without alienation or deſtruction; and this is perfectly conſiſtent 
with the whole ſyſtem of the common law, which, while it pre- 
ſerved the immunities of the church, was extremely attentive to the 
prerogatives of the Crown; whilſt it ſecured the churchman in 
the fulleſt enjoyment of the poſſeſſions of the church, it looked 
up with anxious care to the preſervation of the patronage of the 
King. When therefore I find a record of greater antiquity than 
the record 11 Parliament of the 35 Ed. 1. grounded on the prin- 
ciples of the common law, I cannot but think that it gives great 
ſupport to the opinion of Sir Edward Cole: and though I am 
unable to explain how it ſhould have happened that no mention 
is made by text- writers of ſuch a courſe of procteding, and 
though probably Sir Edward Coke never ſaw this record of a 
proceeding in 3 Ed. 1. yet I do not complain, or think that there 
was any thing of haſte or paſſion in the inference which his 
ſagacity drew from the ſingle record of 35 Ed. 1. That record 
kowever only authorizes a writ from Chancery ; Sir Edward 
Coke went further, and ſaid that it might iſſue from the Court of 
King”: Bench. When I look for the authority for that part of his 
propoſition, I'do not find it. It ſeems pretty evident that when 
he firſt mentioned chat record in court, he did not perfectly 
underſtand it, and proceeded on a miſapprehenſion of its con- 
tents. He . it was agreed in Parliament, that the Court of 
King" 5 Bench odd iſſue the writ, and that it was ſo: ordered: 
He could not have ſuppoſed that the Court of King's Bench was 
ordered by Parliament to iſſue the writ, if the King's anſwer had 
been before him“ Inhibeatur Per breve de Cuncellarid. He under- 
takes. to fay that it was actually moved for in the King's Bench; 
; and iſſued by that Court; but not vouching his authority, one may 
conclude that it being ſo antient a record he might have but con- 
fuledly 1 remembered i it, and was only following up his firſt miſtake; 
and conſidering that as done, which, as he believed, was com- 
manded to be done. When that part, therefore, of his propoſition 
comes to be examined, it may be exceedingly doubtful, -whether 
it be equally well founded with the other. boy | may be perfectly 
conſonant. to the principles of - the common law, that 4 writ 
| of. prohibition. to A churchman ſhould iſſue from the OHcina 
Brevium, from which all writs of Prohibition iſſue, in all caſes at 
Wen law. Lord Keepet Coventry, i it e in Roll. Abr. 813. 
| | did 
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1797. Us After ward ihe ſuch a writ, which is a further confirmation 
my ot of Sir Edward Coke's doctrine to that extent; yet it does not 
vn therefore follow that it may alſo iſſue from the Xing Bench: 
Ae, but when lie goes one ſtep further, and ſays that it may be had 

by any body, his aſſertion ſeems totally unſupported. I do not 
mean to pronounce that the Court of King's Bench could not law- 
fully iſſue that writ, and that it could not iſſue it on the applica- 
tion of any man; but I do mean to ſay, that I do not perceive the 

| _ feaſons for its ſo doing. And not perceiving the reaſons, it be- 
ds es very difficult thing for us in this Court by any analogy to 
follow the Court of Arng's Bench. If the queſtion. ſhould ariſe 
there, they will conſider it, and inform us on what grounds they 
proceed; but where the grounds of this proceeding at preſent are 
involved in ſo much obſcurity; ſo little known, ſo little under- 
ſtood, can the Court of Cummon Pleas take upon itſelf to do by 
— what has been done by the King's Bench? 
My Brother Adazy felt a difficulty as to the King's Bench having 
granted the writ of prohibition in 35 Ea. 1. ariſing from the 
words © mPibeatur per breve de Caucellarid. He tried to explain 
it by a refefenee to a caſe in the Year. Book, 38 H. 6. 14. That 
caſe begins, A prohibition was ſued out of Chancery, directed to 
the Juſtices of the Common Bench to make attachment,” c. but 
the firſt line of that caſe, after all the pains we have taken, re- 
mains: altogether unintelligible. He ſuppoſed. the. prohibition 
. might be in ſome manner returnable in the King's Bench, and that 
wen it was there, that Court would act upon it. But that pro- 
ceeding muſt then have been in conſequenee of a writ from Chan- 
rery eoming to the King's Bench, Taking that to be ſo, though 1 
never ſaw ſuch a writ, or heard of it, except in the Year Book l 
bave alluded to, it will not ſerve the purpoſe o of, the preſent appli- 
cation, which is an original application for a a Prohibition in the 
firſt. inſtance to this Gourt. Here there is no commencement of a 
quit, no writ to us from Chancery. to give. us juriſdiction in the 
matter. If therefore (though I have no idea that ſuch a writ could 
iſſue) the difficulty could, be reconciled in that Ways, It would not 
Wein in this a 
It is faid, that there i is FE a | cogent nag? Paween che pro- 
ee of this Court and the Court. of King's Bench 1 in prohibi- 
tion, that if they could lawfully iſſue ſuch a writ, we ought to do 
ſo likewiſe, Granting; that they. did ifſue ſuch, a writ in "the 

12 & 13 Fac. 1. as it appears from 1 Bull. and 1 Rolle, they did, 

; * e meant to aft on the idea which has been ſtated, 1 
14 can 
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fail, alſo: and ſeeing how little has been done upon them in 
later times, they do not now furniſh that great weight of autho- 
rity. which. will juſtify us in acting upon them. I have mentioned 
that there. was another caſe, ſubſequent to theſe, in the reign of 
Charles the Firſt, where Lord Coventry thought proper to iſſue a 
prohibition, of waſte to a churchman under the great ſeal, on the 
9 of the patron. This I have ſaid affords a further ſup- 
port, to the principle of an original remedy at common Jaw, 

which | Sir Edward 4 Cole, unaſſiſted by, and indeed contrary to all 
practice, moſt ſagaciouſſy inferred from the 35 Eat. 1.; but this 
does not aid the juriſdiction of the King 5 Bench. As to what the 


in dhe Lord of Rutland's 's caſe, 1 Keb, 5 $7. that went no further 
than, a rule to ſhew cauſe, and therefore much ſtreſs cannot be laid 
upon it. y The queſtion is, W. hether if the Ring 8 Reach has done 
right, the Common Pleas will alſo, do. right in following 1 its gxample? 


right, who ought not, to fay that it, has, done wrong, becauſe the 
of analogy, pronounce that the Common Pleas would be juſtified in 


faid by 8r4&or of this Court, Sine warrants juriſaifionem non 
os. ? and that the expoſition of 2warraxto, &c. by Lord Coke (a) 
is, that this Court cannot regularly hold any common. plea in 
55 * real, perſonal, or mixt, but by writ out of the ¶ han- 


any writ.“ may, upon ſuggeſtion, grant prokubitiqa 18; keep FP 
well temporal as eccleſtaſtical courts within their bounds and 
juriſdiction;“ yet it mould be remembered that the Inriſdiction 
which we do exerciſe in thoſe caſes, is a juriſdiction which was 
eſtabliſhed aſter a great deal of ſtruggle and heſitation, even fo late 
as the 7 Fac. I. on a reference by the [Chancellor to the Judges 
of the King's Bench and Exchequer.” It is true that their anſwer 
is reported in general terms; but it is equally true that Lord Cote 


"Pleas 40 reſtrain ecelkſiaſtical and inferior temporal courts, And 
therefore the anſwer l che aca to be re to: 8 
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can only conſider thoſe caſes as authorities ſo far as they go. But 
if. the foundation o on which they proceeded fails, thoſe caſes will 


Court of King's Bench afterwards conſidered itſelf at liberty to do, 


1, who am not prepared to ſay that. the King's Bench has done 
matter is not befare me in a judicial way, cannot, on the ground 


doing what is now required of Is, 1 muſt keep | in mind what 1 is 


ceny, returnable i in this Court, And though he afterwards ſays, 
by way of exception to the general rule, that this Curt, without 


introdues the ſubject when treating of the power of the Common 
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Pleas is emphatically a court of pleas between party and party; 
and though the Crown may elect to proceed here for the main- 
: tenance of its civil rights, yet the Court of Common Pleas would 
be going out of its way, if, on the principle of this writ being © for 
the King, | ſhould upon the ground of any analogy take upon 
itſelf to do what other Courts have done. In a caſe therefore 
where there is not Practice to ſupport us, where we have not 
ſtrong lights to guide us, and analogies ſo complete and ſatisfactory 
EO not to admit of being miſtaken, T cannot but think It the ſafeſt 


this Court has ever done before. The conſequence i is that I think 


| tion. : Admitting this to be the law, it ! is unneceſſary for me to 
enter into the grounds'c contained in the affidavits. I need not ſay 


an injury cognizable by ſome of the King's temporal courts,” I do 
not at all regret the expence of time and trouble in this proceed- 
ing, ſince 1.5 cannot but think it may be productive of very good 
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We ſpecies of prohibition. 4 The circumſtance which has 
been inſiſted | upon, of this writ being for the King, rather militates 
againſt the power of this Court. The Crown has its peculiar 
courts for prerogative proceſs: as the Courts of King's Bench and 
Exchequer, , or the Court of Chancery. But the Court of Common 


courſe for us to decline doing now, what 1 it does not appear that 


the Court of Common Pleas ought not to iſſue this writ of prohibi- 


whether this application has been made on mere ſplenetic, or on 
more worthy motives; nor whether the Lord Biſhop of Durhan, 
in this inſtance unintentionally doubtleſs, may not have done that 
_which the law does not ſanction, even though it ſhould turn out 
"Clearly t that the annual revenues of the ſee have been improved. 
"Moſt certainly. it 1s not to be concluded that, provided an increaſe 
of the annual revenues of the ſee is obtained, a permanent fund 
of real property in woods may be utterly deſtroyed. Few who 
know the Honorable and Right Reverend Prelate, who have been 
witneſſes to the munificence which he has diſplayed in repairing and 
beautifying the fabrics of his church, of his caſtles, and his palaces, 
will ſuſpect him of having intentionally waſted the poſſeſſions of 
the ſee of Durham. At the ſame time it is by no means impoſſible 
that he, as well as many. other churchmen, may unwarily have 
id into this heavy eccleſiaſtical offence, which all agree to be 2 
cauſe of deprivation, and which may probably be found to be alſo 


effects. It may awaken men's minds to the conſideration of this 
ſort of queſtion, to Which, at this time, it is of importance that 
they ſhould be directed. We have already ſeen one cathedral 


Church almoſt 3 in ruins, and we have ſeen with what expence and 
exertion 


PE, 
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exertion both of the clergy and laity that church: was reſtored. 1797. 
Had it been in the minds of the clergy and laity for a courſe of . 
years paſt, that the woods of biſhops, and more eſpecially of deans 


and increaſing fund of real property, devolved to them for the 
ſuſtentation of the cathedrals, the palaces, and houſes of the 
chureb, | probably that venerable edifice might never have fallen 
into ſuch ruin, or might have been reſtored with much leſs dif- 
fieulty. I am afraid that the ſtate of ſome other noble monuments 
of the fineſt Gothic architecture in this kingdom is not very con- 
ſoling; that they are mouldering and crumbling into ruins. 1 
have heard it obſerved with grave and ſerious regret, that no funds 
| have been appropriated for the preſervation of them: : perhaps a 
time will come when that which I take to be an error will be cor- 
rected, and when it will be found that all the property of the 
church is a fund for the ſuſtentation of thoſe fabrics ; ; but that the 
woods in particular are a ſpecific fund ſo to' be employed no man 
can doubt. FT repeat my opinion that the conſequences of this diſ- 
cuſſion may be highly beneficial to the public; - and though I muſt 
now fy that this rule muſt be diſcharged, perhaps hereafter the 
public will be diſpoſed to acknowledge that the gon of this 
application was a friend to the Church of England.” * | 12] 
"Hearn J. T hough many points have been properly made in 
this cauſe, and have been elaborately argued at the Bar, yet I ſhall 
confine myſelf merely to the diſcuſſion of thoſe which principally 
affect the queſtion in the view wherein I ſhall, conſider it. Pre- 


prohibition for having felled the trees and grubbed up the woods 
in queſtion, it muſt be decided whether ſuch en be grant- 
able at the inſtance of Fe efferſon, a firanger, who is in nowiſe con- 
nefted with this tranſaction in point of intereſt or otherwiſe. A 
prohibition for waſte was certainly a common law remedy; it was 
therefore grantable at the inſtance of the party injured, and of no 
other perſon whatever. In ancient times it probably commenced 
in an original writ iſſuing out of Chancery ; - afterwards the Court 
itſelf granted it on a fiction that an original writ had iſſued. | In 

the books there are ſome looſe dia that an act of parliament 
and the common law ſhould reſpectively ſtand as originals accord- 
ing to the circumſtances of the caſe; but this is not law, unleſs it 
be<onfined to prohibitions for exceſs of juriſdiction, and to reſtrain 
walte. Kecourſe has been had to reaſoning by analogy from the 
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een 


| : a : | a Biſhop of 
and chapters, including prebendaries, were a ſolid, permanent, Dvzxan. 


vious to the inquiry whether the Biſhop of Durham is liable to a e 
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cal of rectors but mo caſe has been cited, no prenedent has been 
Produced of a probibition againft à parſon toi ſtay waſte in felling 


tices that was mot granted at the ſuit of the patron or church- 
wurdens. The report of Knowle v. Harvey is very looſe and inac- 


_  cafates it is nat ſtated on whoſe ſuggeſtion tlie prohibition way 


granted; probably it was at the inſtance of a party intereſted. 
Thé fame. obſervation will apply to Cofard's caſe;, 2 Roll. 111. 
In Sacke#'s caſe, 3 Bulf. the prohibition was granted pendente lite. 


There being therefore no inſtance of a prohibition granted i in any 


analogous eaſe, it remains to examine the caſe of the Biſhop of Dur. 
ham, g5 Kd. 1. I ſhall take my Lord Coke's own report of this 
proceeding. © by which it appears, fays. be, 11. Co, 49- L rd“ | 
caſe, _* that the. Parliament referred, him to, the ordinary re- 
medy of prohibition at. common. law,” 8 It does not appear even, 
in this caſe who, were the petitioners in Parliament. It might be at 
the inſtance of the biſhop's, own tenants who, had. common of 
eſtoyers, in his woods. | The commons made the. application; 
for the commons Were the great inqueſt of the nation. Cutting 
down the woods at that time was no ſmal | grieyance,. when the 
uſe, of follile, coals. was not t common. According to ſeveral books, 


it was ſaid * Lord Cole that a prohibition Was afterwards granted 


in the King's Bench; 4, though it is not expreſſed whether, on the 
| application. of the King, the tenants. of the biſhop, or any other 


perſon injured: by the ſpoil. and waſte. It is however obſervable 
that, from the 35 Ed. 1. to the time of Lord Coke the precedent 
was never followed in a ſingle inſtance. Tbis appears by the 


| avowal of the Chief Juſtice, ee for he is made to lay 2 Bull. 


279. We will revive this again.“ In the Year Bpoks 2 H. 4. 


eited at the Bar by the 8 who ſhewed cauſe, it is ſaid by 


Thirning. Ch. J. that if a biſhop. or archdeacon ſhall cut down all 
His wood, he ſhall not be puniſhed at common law: but this muſt 
be underſtood according to the ſubjeR-matter, that they ſhall-not 
be ſubject to an action of waſte. —Thirning ſays:he-thall not be 
puniſhed by the patron, nor by any other way. It does not 
follow- that a prohibition will not lie at the inſtance of a party 
n becauſe à prohibition. is not a procedure for puniſhment 

1 though it might follow in the caſe of a rontempt of 

the prohibition. The opinion of Thirniny was extrajudicial; it 
may however ſerve to ſhew the current opinion of the day. It 


remkins to be conſidered whether the cirtumſtance of the King 
p OE intereſted wa — = grquaid, for'the prohibition. This 
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idea js founded on a dium of Lord Cole, reported to have been 
uttered on a different occaſion, and principally referred to in 


meaning acer,) for it is the King's ꝛcrit, and the prohibition 
was not to waſte. By the King's writ he muſt be underſtood to 
mean a. prerogative writ, for every writ is the King's writ. Does 
then this doctrine hold with reſpect to the other prerogative writs ? 
It is not applicable to the writ of mandamus in the Court of 


Equity. Thoſe writs are only grantable at the inſtance of ſome 
party intereſted. The writ of habeas corpus from neceſſity can 
only be applied for on behalf of the party intereſted. Ad mitting 
that a ſakject cannot ſue an original writ in the King's name, the 
inference is, that he could not ſue an original writ. iſſuing out of 
the Court of Chancery ; + and if ſo, it goes a great way to prove that 


writ of prohibition iſſuing out of the Court of Chancery. Add 
to this, that this is a prohibition of a fingular nature, inaſmuch as 
it is founded on a ſuggeſtion, and applied for merely on aflidavit, 
After all, what reliance can there be had on theſe digte of Lord 


the reſult of a calm diſpaſſionate i inquiry : that great lawyer was 
much heated in the controverſy between the Courts at Weſtminſter 
and the Fcdefiaſtical Courts. In every part of his conduct his 


law was continually warped by the different fituations in which 
he found himſelf. There is leſs reaſon for granting this prohibi- 
tion, becauſe it is not the only remedy : the Crown has its of- 
ficers, whole duty it is to watch over its intereſts; the metropolitan 


are competent to decide whether this {uppoled | melioration be 


2 


but "A whether in ſtrictneſs it ade to waſte, However, 
do not found my opinion on the exerciſe of a diſcretionary power 

_ reſiding in the Court, but that neither on principle nor on prece- 
dent are we warranted; in e this $ prokidlever ſs at the inſtance 
— <a firanger, wy Ba 6 

*Rookr J. I am of the kae opinion. The queſtion: mich 
13 to the power of the Court has been already ſo completely 

IR Mm „„ - » thanked, 


. Noll. 9586 2 Any Petſon may have this writ againſt him, 


he i is not entitled to a prohibition i in this Court, which preſumes a 


Coke under all the circumſtances attending them? They were not 


paſſions influenced his judgment. Vir acer et ve benen. His 


may proceed againſt the biſhop for dilapidation : : the ollicers of 
the Crown and the metropolitan 1 may exerciſe their diſcretion, "1 


3 * one or not. But we are bound 85 the {tr iet rules of {ave | 
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King's Bench, ,or to, the writ of ne exeat regno in a Court of 
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I conſider the biſhop as having to certain purpoſes a fee-ſimple in 


. Nov. 21ſt. 


A defendant 
by perfecting 
ee 
waves all ob- 
jeQions to 
the ſufficien- 
cy of the af- 
fidavit on 


which he was 


officer for public truſts. If before the reſtraining ſtatute he had 
alienated the property of the ſee, he would have been guilty of a 
groſs | breach of truſt, and 1 conceive there was a remedy at com- 


But theſe great officers have duties annexed to their ſtation ; as the 


5 9 pr edeceſlors, the woods belonging to the church are in 


very beneficially for the ſee, by cutting only a part one year and 
_ a part another, and at the ſame time planting ſo as to create a 


CASES IN MICHAELMAS TERM 
exhauſted, that there is nothing for me to ad. Something how- 
ever has been ſaid in the courſe of the argument, as to the right | 


of biſhops to deftroy the woods which are the property of the 
church, on which I think it neceſſary to make ſome obſervation, 


his biſhopric. But he is ſeiſed to a ſpecial intent, as a public 


mon law. As a general principle it is waſte to deſtroy woods, 


repairs of the palaces, bridges, : and manfſion-houſes of the tay, ; and 
they would not exceed the limits of their duty if they Apples the 
woods to the repair of their cathedrals. i If through 1 the forbearance 


ſuch a ſtate that! it is adviſable to cut them down, this: may be done, 


renewal of this kind of property. But i it may be doubted whe- 
ther a biſhop can grub up the woods at all without the licence of 
Parliament. At any rate, however, I am clear that this court has 
no 10 juriſdiQion | in the Preſent caſe, ps te 


%* : Rule | "RA 


CHAPMAN v. Snow. 


Rene TON x Serjt. c on the I 8th November obrained a 1955 to 
ſhew cauſe, | why an eroneretur ſhould not be entered on 
the bail- piece and: a common appearance allowed; the affidavit of 
debt having omitted to negative a tender in heck notes according 
to the directions of 376. 3: c. 45: | 9. (%% AY 


having been obtained, Shepherd Serjt, this, |. 
day ſhewed cauſe, and ſtated that the aſſi- 
davit was made in Ireland only two days af. 


; 1. ) ſaid, that though it was a hard caſe, they | 
could 4 nothing, for the act was fine * 


j (a) In adds v. Smith, a ſimilar rule 


ter the paſling of the act. i 
Harn and Rook E'. (abſente Eire Ch. 


* 1 Fe vo N $ F b T, N * 5 * 7 8 


1 2 ee. n * - n 4 * -F FR > 
| 1 


vid. Nin » v. Lym, 13 7. R. 376. note 
o 2 5 
Sheoberd han applied for leave to file a 
ſupplemental affidavit. Sed per Curian— 
We have conferred with the Judges on the 
conſtruction of this act, and think that 3 
C upplemental affidavit cope be allowed, 
| Rule abſolute. 


The 
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The arreſt took place on the 5th of Auguſt: the Defendant 


manded. 
Le Blanc. Seit. ſhewed- cauſe :. and a: that the De- 


fendant had waved any irregularity in the affidavit: iſ, By put- 
ting in bail above; 2d, By delaying to apply to the Court till 
the 18th Ave, twelve days after the commencement of the 
term 1 oy | 

r in ſupport of the rule. It was impoſlible "ih the 
Defendant to make this application, till he was regularly i in court, 
which. he was not till he had put in and perfected bail. 

HEATH and ROokE J. (abſente Eyre Ch. J.) held that the De- 
fendant had wayed the irregularity, and 
Diſcharged the rule (): 


1 
„„ OE Ei "ROS; 1 , 
Wo 5 
e F £5 14 7 
3 


* ErxE Ch. 5. on the next day ſaid, My Brothers have mentioned 
tome a rule for entering an kxoneretur on the bail- piece, and 
allowing a common appearance, which was yeſterday diſcharged, 
and T think properly diſcharged. The Defendant is not now in 
cuſtody, he has put in bail, and is therefore too late to make this ap- 
plication. If he were to be allowed to move now, I do not ſee why 
he ſhould not be at liberty to move after proceedings commenced 
againſt” the bail. Perhaps the Plaintiff has proceeded againſt 
them, and is very near judgment; for my thing that I know, 
he may have got judgment. Where then is the Court to ſtop? 
Here the proceſs is bad: the party does not come in the firſt 
inſtance, but does a voluntary act by perfecting ſpecial bail: the 
cauſe goes on with a total diſregard to what has paſſed; the bail 
to the ſheriff are diſcharged, and the whole of that proceeding is 
gone; Shall the Defendant now be allowed to apply to us to 
diſcharge the ſpecial bail, and introduce common bail-in their 
place? I think that he ſhould not be heard. oy „ 


eee, e # 0 Vid. Grodwing.e. Parry, 4 TR. y. 
Hunt, where length of time was holden by Huffey v. Wilſon, 5 T. X. 254. Morgan v. 
the Court of K. B. to be no waiver of the | Johuſon, 1 H. Bl. 628: Norton v. Butler 
objeRtion, - 6 e | | Danvers, 7 7. K. 75 and id v. . Daponte, 

V 85 280 1. . 


had put in and perfected bail above, and a plea had 11 88 de- 
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if « Platocif HEPHERD' 1 Shrfe: obtained 2 ul 46 bew cauſe (why the writ of 
dance th... capias ad Yatisfaciendum iſſued and executed on the Judgment 
nooſuit at 4 of nonſuit in this cauſe thould not be ſet aſide, and why the fum 


before the of 241. 25. 64. levied thereon and paitl into the hands of the 
nonſuit, the ſheriff of the county of Middleſex, ſhould not be reſtored to the 
—_— gf Plaintiff, he having obtained his Copano and d cited "HHP v. 

blo dd, Mead, 5 F. R. 365. 5 
oy * . Plaintiff was nonſuited in an action againſt the Defendant 
at the Sittings after Hilary term 17975 on the 26th. of April fol- 
lowing a commiſſion of bankrupt iffaed againſt the Plaintiff, and 


on the 7th of May, being the fourth day of Eafter term, coſts 


were taxed, and the judgment of nonſuit afterwards ſigned; on 
the Zoth of Nun in the lame. year the Plaintiff obtained his cer- 
tikicate, and on the 8 th of Auguſt foll wing the Defendant ſued 
out a ca. PI ich e . n the 1 
2g. 2 6. G. 2161370 
Acddair Serjt; Fn the est, I. was e Des holden il 
Faro Srragay” 305-.that colts. of this deſcription not con- 
vetted into a debt by judgment, or liquidated by;taxation, could 

not be proved under the commiſſion.” In 3 if 278. the caſe of 

Waller v. Sherlock, Hil. 2g Geo. 2. is cited, where i in an action of 

aſſault and battery before hankruptey of the Defendant, and ver- 

dict for the Plaintiff with damages during his bankruptey, but no 

"s judgment till Ny certificate, the Court held the debt not prove- 
ble u nmiſſien, as not due at the time of the bank- 

ruptoy. 80 in ex hands Sneeps," Cooke's B. Laws 152. where colts 
were taxed ſubſequent to the bankruptcy, but the order for the 
taxation was made before it, the Chancellor held that the taxation 

| conſtituted the demand, The caſe of Blandford v. F. vote, Coop. 
138. though apparently againſt the Defendant, does in fact con- 
tain a ſtrong implication 1 in his favour; for though the bankrupt 
was there diſcharged, yet the reaſon given was that the original 
debt being clearly due before the bankruptcy, the intereſt and coſts 
which had accrued fince ſhould ſtand on the ſame foundation. 
But in the preſent caſe there i is 'no original debt to which a re- 


. | ference can be made: there is no damage and no demand, till the 
3 9 8 Colts 
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coſts are taxed, and the judgment of nonſuit ſigned. The ſame 
obſervation applies to the caſe: of Leæuit v. Piercy, 1 H. Bl, 29. 
as to that of Blandford v. Foote. So in ex parte Todd, cited in Gad. 


Henley held that the coſts did not become a debt till the judg- 


a haſty deciſion, as cauſe. was ſhewn in the firſt inftance. _ 

_ Shepherd, in ſupport of the rule, relied on the caſe of Hurſt-v. 

| Mead, and faid that Buller J. had there alluded to a ſimilar caſe 

in the Court of Common Lleas, where the point was ruled the 

fame way: but admitted, that he had not been able * find any: 
other than that of Lewis v. Piercy. 

Exxx Ch. J. The ground of the Jeciſion i in 7 v. Piercy 


the bankruptcy, and though not converted into a judgment 
might have been proved under the commiſſion independent of the 
action; and being ſo proveable, the ſubſequent proceedings might 
e conſidered as incident, and as nothing when ſeparated from 
the. ſubje& to, which they were incident. I would; go as far as 1 


nothing, more than the mere taxation were neceſſary to reduce it 
into a practical ſhape, in. which it might be recovered, it might 
made on the very day of the verdict given: but if a nonſuit at 
nil Prius be only a ground on which the Court is to pronounce 
judgment, then the judgment being that wbich conſtitutes the 
debt, and being after the bankruptcy, 1 do not know how to re- 
fer the debt to the time of the nonſuit. There ſeems 1 to be only 
an inchoate intereſt arifing | on the \nonſuir at iſt rivs; 3, you 
could not tax the coſts till after the day in Court, and the Foftea 
returned : the nonſuit alone is nothing, abſolutely nothing. 
When the record is returned into Court, the Court is to deal 


with it, and to pronounce the jud gment of the law upon it; upon 


plete, the coſts are firſt taxed. The coſts are * with reference 


dard and Vanderheyden, 3 Will. 270. where the Defendant became. 
bankrupt after a verdict in ejectment againſt him with nominal 
damages, and the Plaintiff ſigned judgment in the following term, 
and had coſts de incremento taxed and allowed, Lord Chancellor 


ment. This current of authorities i is too ſtrong to be ſhaken by 
the ſingle authority of Hurſt v. Mead, which appears to have been 


muſt have been that there was an actual debt which exiſted before 


could towards relieving the bankrupt, and if. it could be made out 
that the. ſubſtance of the. debt were conſtituted, by the nonſuit, and 


then be conſidered in the ſame manner as if the taxation were 


which the coſts attach; but in order to make the judgment com- 


Nn 5 e 3 Here 1% 


"gs 


1797+ 

Warra 
*. 

Harm. ? 


1 


136 


41 ONSES IN MICHAEEMAS TERM 


to the judgment of nonſuit, and not to the nonſuĩt at 1%, Prius, 

and therefore, as at preſent adviſed, I cannot agree to the caſe of 

Hurft v. Mead. The nonſuit at nf privs was not that which 

gave any ſpecific demand, proveable under the commiſſion; for 

the debt was wholly e Net till che moment chat the Cu 
had-proniouticed judgment. 

"Hearn J. do not new aby poſſi ible Alone can be 
made to the time of the nonſuit at . 77 prius: but aſter judgment 
had, the debt ariſing from the coſts 6s, of in rem ind nga by 
virtue of the act of Parliament. 5 

Rooks J. This is one of many i which bears hard 
upon'the banktupt. Re Fhoutd' be glad to ſupport the judgment i in 
the King's Bench, and relieve the bankrupt, if it could be done 


 confifteritly With the rules of law.” But, as at N adviſed, I 


winke mme zutkötittes the vther way 100 Ardiig. 
The Court having deſired the counfet — make 4 into the 


Ardtniſtinces bf the caſe of Hush v. Mahd, 


*"85:pher4 bn this day ſaid, that by tlie Tüll at Sight affida- 
M in Hil caſe" Which he” had obtained, it appeared to have been 
an applicättett to iſebarge the bankrupt but of execution, on a 
cl g. for the colts of a judgment of nonftt. 
ma whe J. Tits uch is certain that the" nonfat at mf 
Frits is that which tieceſſarity produced the” adgmiertt' of nonſuit, 


k nt be diffrent to dittfnguithb this caſe From! cafe (e) where an 


fon of flander was brought, and dama ages given by the jury, 
ind before the day In bak, 4 commiffion of bankrupt iſſued 
afainft the Defendant, who on this Ercund was diſcharged out 
of*etution:” There was "no origin: I debt previous to the verdid 
in that caſe any more than | before the nonſuit at %, priur, in the 
caſe” or Ruch v. "Mead." I do bt tin either of the caſes 
founded on prin ie.” But the que! cn , W bether we ought not 


Kees idea: A ather "an! eonttadick 1 where the 
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Joun Noxuax Cnoss. Demandant, Witian Grey. Nov, 224. 
Tenant, and ANNE Prap and Another Vouchees. 


of entry, millimus, tranſcript, and. recovery, in this caſe. T0 
The p premiſes, as deſcribed in the deed to lead the uſes, amounted, 37590 2 
on being added together, t to one hundred and ſixty- eight acres ee * 
two roods fifteen poles: in the recovery the parcels were de- common. 
ſeribed to be two meſſuages, thirty acres of land, thirty acres N 
of meadow, and thirty acres of paſture, whereas the recovery was 

intended to be ſuffered of two > meſſuages, fifty acres of land, fifty 

acres. of meadow, and. fifty acres of paſture: the miſtake was 
ſuppoſed to have originated with the elerk in the country writing 
the figures 30 inſtead of 50; the parties were all alive. 

It was urged that no inconvenience would ariſe from this 
amendment, provided that the increaſed fine for alienation were 
duly „ 

The Court di ed as; parties to apply; in ihe firſt inilance, to 
che Alienation Office, and mention the 2 again when that 
was n 

| 17 * 97 it ue afterwards brought © on again, by Clayton, 
who ſtated that an application had been n made at the Alienation 
Office, where the practice was tg rate A, new fine for King 8 {ilver, | 
on the mile: nümber of acres, and then make allowance for 1 
money, , received. before, and that there was a, precedent i 1 ] 
aljea of manor. having, been added on a Gmilar motion. 7 Ny ab | 
But the Chief Juſtice intimating bis recollection of 15 reſolution s uot 
in, the Houſe of Lor de, chat no original hit could be amended, 3 em F | 
and wiſhing to conſider. to, what length, the practice of amendments he Rad | 
had gone fince that time, the caſe ſtood over ill this. day, when 5 ö 
being again moved. os t 
Ernx ch. Ja Lefiate . granting, this motion, becauſe. ” 
find a caſe in the Houſe of Lords, where, on a reference, t ae 
Jord Halt and the Judges, it was determined that. A, miſtake in 
Arik, of. entry could not be amended either by common law 
or by. ſtatute. It i 38 the, caſe of Lord. Pembroke, 1. Call. 52. The 
practice I underſtand to be in favour of the amendment. My 
oaly difficulty ariſes from che caſe I have mentioned j bat” if m 
Brothers are fatisfied Ihalf not oppele the. mendment,” 
alk for | . | 4 hoe . AR 


ps Serjt, on a former day. moved to amend the writ The Court 
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1797. 8 Hz ATR J. By Gage's caſe (a), 5 Rep. 45. and ſeveral caſes to 
* be found at the end of Piggott (5), amendments of common re. 
„ warranted; and during twenty-two. years that 1 have 
ſat here, it has been the conſtant: practiee to amend them by the 


deed to lead the uſes. my 
Rooks 1 08 By the 8 H. 2 c. 12. original writs may be 


" amended as to miſtakes of the clerks. There | is a cafe in Black- 
Fioyne (c) alſo, where it was held that if A clerk Miſtake his 
= ; i inſtruQtions the proveipe | thall be amended. . 


S 


Wo 10 1 | Salk; 53. 1 en 188. rag 2¹ 747 ad TY alſo 3 Wi 
Gage s caſe, is eis to be e : 154+ 


not law. * Fs "WE. (4) Vid. 2 1 24 482 We and Tok. 
) Drake: and dhbehes * v. Biddalph, | info v. Staplti, Cruiſe, 2 vol. p. 183. where 
p. 222. Skinner and others v. Land, p, 228. | the præcipe and writ of entry in a common 
0 Vid. N v. Car, 9s. Henxel \ v. recovery were amended, — Alſo Arthur 
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Nov. 238. Vicroigs, 8 Aptos. Frangoten. . The 
Duke, de, Firzjamss, HO 11 | 


2 . - Fe 
"683 ASAT 012; 6.34 


If a defend- | A RuLE had Ld obtained by Shepherd Serjt alling e on the 


ant be held 


to pail in this "Plaintif n to ew eauſe why the bail-bond |; ven for the 


country on rien COLIITIED DD f 
an inſtru- | appearance of the Defendant | in this cauſe mould 1 not be delivered 


te up to be cancelled, on the Defendant. entering a common ap - 


France, and La ST LS RT I At Daz GIRO! ICE EET: 4565 4 


by which in- pearance. 'E als bo 
ſtrument hie The affidavit of debt ſtated, 00 at the Sheds 6 Was D 


pony on- bl 
y and not his and truly indebted to the deponent f in thie ſum of 1000 J. and 
das + upwards (a). on 4 of certain deed, under thi e band and feat of 


according to 


— * Defendant, bearing date the 22d Junuary 1789, made and 


France made 


Chu wr executed in France, accordin 'g to the ww Tag in ores, to and 
| | 8 er: "1 N $13.4 . 5 


* * 4 
a 


him on his By the inſtrument in * the Defendant « O01 con- 
3 Aitutes, 0 promiſes, ſecures, and grants to the Plaintiff the ſum 


common 


apppnnrs. "IO 30,000 livres, by way of yearly annuity," Ge. which ſum 


the Defendant promiſes and binds "himſelf ” to pay to the 
Plaintiff,” at bis houſe, or to the btdrer of this preſent deed, 
in four be wot payments, 1 the four Auſt pede ve the com- 


75 100 When bh was «ff — Cost debe, hols th Defendant to bail. But 


ubted whether the words ** on a certain this r Was never mentioned again. 
| Gerd” wore 4 * „ eee ee 
1 77 | AY mon 


IN THE! THIRTY-EIGHTH YEAR OF GEORGE 11. 


mon year, err. authorizing. the Plaintiff to take and levy 
the args rh annuity ſeverally upon the property, goods, moveables 
and immoveables, at preſent or hereafter to be in poſſeſſion 
of the Defendant; who for the better ſecuring the payment of the 
dad annuity, mortgages and renders reſponſible the whole of the 
aid property, goods, Oc. as above ſtated. This inſtrument to 


| Defendant promiſing and binding himſelf to fulfil the tenor 
of this deed, under penalty and mortgage of all his property, 
goods, moveables and immoveables, now or hereafter to be in 
his: poſſeſſion, and which he ſubmits for that purpoſe to the 
reſtraint of juriſdiction of the Court, of Chatelet at Paris, and 
fully renduncing every thing Which may * . or in- 
* preſents,” CC. 

An affidavit of a M. D'Outrement was alſo Velde: his 
« That the deponent had been a counſellor of the Parliament of 
3 Paris during twenty-five years, and in that character was ſkilled in 


by the 6th: article of the 34th title of the Ordinance or Law of 
1667, which was in full force when the ſaid deed was made, 
not only the perſon of the contractor or grantor was not engaged 
or liable, büt it was nor even permitted to the party contracting 
| "if ſtipulate that his body ſhould be arreſted. or impriſoned by 

' reafon of à deed of that fort 5 and that the only. caſe where a 


band 1 oy 88905 the CO Lie was e to Gs 

pon $003 14 b N M 

Adair Setjt. now. ved ft This. Sul; wa! tank þ in 
3 to aſcertain whether the ſecurity i in queſtion was that kind 

of ſecurity which imported a remedy againſt the perſon of the 

Defeudant, or whether it was only in the nature of a mortgage 


perſonal property only of the Defendant, and if, it fo appears an 


and following it every where, Whatever may be the laynbf 


bim this or any other country, he may be proceeded againſt accord- 
Lag to the rules and practice of the country in which he is reſident. 
„be inſtrument was given for a ſubſiſtin debt, and may be called a 
bond. . it the Defendant binds, firſt ;himſelf, andthen his property, 

„„ 00 1 


bear the intereſt of 10 per cent. according to law, Cc. the 


the laws of France and that by the laws of France, and particularly 


perſon could be arreſted or impriſoned by the laws of France for 
debt, was upon a bill of exchange, or a commercial engagement; 


on his eſtate; - If this be a mere ſecurity, affecting the land and 


+the' face of it, the Court will attend to that, circumſtance. But 
il 1. can! ſhew that it is a perſonal ſecurity affecting the perſen 


Frunre as to the form af proceeding, yet when the party is found 


1797. 
— 


Ms WAP 


The 1 Doke/ | 
De Firz- 
JAMER 


rand v. Boulanger, 3 Heuey Jun. 447. the circumſtances _ 


dhe country where it took place; and added, „ that he had no 


Ek Ch. J. In cafes A; 1 this andy and wholly 


nor will the Court do it in any caſe unleſs it ſees diſtinctly that an 


9 16092 


I CASES: IN. MICWMABLMAS/ ERA ; 


ſecuriry by which the perſon is charged! -2dty; It is a charge on 
the Property teal and perſonal of the Defendant- And yet it is 
ebntented;that thiughit'has a double aſpect it extentls only to the 
property; And nòt to tlie perſon. Indeed the property, which is the 
ſabjeC& of this mörtgage; being in another country, and ſubject to 
the laws of that country only,-the ſole remedy which ane 
| now las is against the perſon of the Defendant. . 


54 © Shepherd in n fupport of the rule. The 7 of MD) Ge | 


nent is confirmed by the comment on the Orditance of 1667, 
0 be found in the poſthumbus works of M. Pothiery quatto edit. 
vol. 5 Unquiemt Partie, chap. 1. De /a Contrainte Fur Corps,” 


from p. 278 to p. 48 5.3 where it is laid down, that all conſtraint 


of the perion, even after judgment, on all contracts, (except thoſe 
which! are there ſpecified; and amongſt which ſuch a contract as 
the preſent is not ineluded,) was taken away by the law of 1667. 


This motion is not made on the ground of privilege ; in that caſe 


the law of England w buld proteed according to its own rules. But 


if the contract was entered into with reference to the laws of 


France, it is the ſame thing as” if thoſe laws were expreſely fatal 
on the inftrument. So if a bond is matle in Frante, pay able 


in Zugland, being made with a view to the law of 1 that 


law muſt prevail, Robinſon vl Blaud, Burr. 10%. In Talley- 


much of the ſame nature as in the preſent icaſe.: It was ſtated in 
argument, tliat the Court of Common 


been liable by the law of France (a). And the Lord Chancellor faid, 
6 Ir wo! 


greater effect to the contract than it would i have by the laws of 


„doubt chat a court of law would ors ſuch nai 


* 
N 1 
3 


«Defetidant, Uponicommon: b 


i 5 3 415 * . 18 rt. 


9 


ago verned by tlie avs of this country; this: Court rarely interferes 
14n'a ſummary manner to diſcharge a party on a common appear- 
bance, provided the afſidavit of debt ĩs coneeived in poſitive terms; 


ill uſe n hrs ops 1 holding to bail. lt has 


34 1 Fug 4 


57705 zel aut he vat not 1-7 able 0 0 account of \ 15 a eſe i 


FT 811 1 291 bub hen * pts. Fl A 2 22 . 11 


fe: & therefore! in fat 4 dbuble ſecurity,” urſt, Its is 3 


Pltur had diſcharged a 
 Defenddnt on common bail; bechuſe his perſon would not have 


d be cohtrary to all the principles which guide the Courts 
of one bountry in deciding upon contracts made in another, to give 


P 5 DS "foes | 2 - — MP" : ; > | 
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| tots, _ the Caurt goes not mean to, try the gueſiion, between 
the parties: O theſe preliminary motions. But i it is a Very different 
caſe, when, the, ground of the debt is a tränſaction in a foreign 
country: + It. does. ngt then originate in our law, but. in the ay of 
that, country, which creates, the obligation. That law muſt be laid 
before us by evidence; fince we do not take notice. of i it of cpurle. 
When it is ſworn that a party is indebted on a bond or A promiſſory 
note, we know what the nature of thoſe inſtruments is, and the 
law concerning them; or if for goods ſold and delivered, we know 
that goods ſold and, delivered may create ſuch 20 debt. But if the 
plaintiff ſwear poltively. to a debt 1 in this country, and refer to 
bnelloß Which renders it ambiguous whether there be a debt. or 


refer to ſome contract which had the appearance of being equiva- 
lent to a bond, and the Defendant were to ſhew that it raiſed a de- 
mand for Ane unliquidated; 1 think the Court would lay, 
the Defendant may be held to bail upon a ſpecial order, but not by 
the mere force of the affidavit, Apply this reaſoning to the caſe 
before us. The Defendant is held to bail on A contract made i in 
France, the nature of which we muſt learn, not from the face of 
the inflrument, but from evidence. There i is no reference i in it to 


laws of France a are, and that they create an obligation which the 


| 1 9815 Ds general rule can 1-4 laid ic for, W 


= obligatior n, 5 that it could not be FH ſuch by the laws 
of France, on the principle of preventing arreſts 1 fo. vexatiqus 45 to 
de ag abuſe of the proceſs of the Count) tl there ſeems to be fair 


| mencement of a Juit, 1 , in a caſe hich, as far as We can Judge at 


py, 1 2 


in We W can * a *r 1 | eine, Genc th 


od} what. 


very often repeated, and 1 with, it were more clearly under- 


| the laws of this country. It muſt therefore be ſhewn what the | 


Jaws of England will enforce. What would be a defence there, | 
will be a defence here. The whole therefore turns on the laws erb 


ground on which the Court may interpoſe © prevent a proceeding 
fy \opproffive. as a Perſonal a arreſt in a foreign country, at at the com- 


preſent, ay uthorizes,no proceeding. againf the perſon in the country 
in Which the trankaRiop, palled. | | uf there 475 be none in Frag „ 


141 
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not, the party ought, not to be held to bail. Suppoſe he were to | 


css IN MECH AELMAS TEAM 
war 1s no o perſorial obligation in the countty in which it ariſcs can 


ever be raiſed into a perſonal” obligation by the laws of another, 
1 it be! a perſonal obligativn' there, it muſt be enforced here in the 


mode Peat Our by the law of this country; ; but what the nature 


+ xv 45 £4 av 


where i was FEE into, and then this country wil apply i its 


\ - * " 


own law to enforce it. i 5 
x= Arn 7. I L wich 1 could concur in opinion with my Lord; 
for I think this 3 2 very hard caſe. 5 This affidavit ſwears as rely 


1130 [TH 


2s poſbibl e 185 a debt que on a written contract. "It being a foreign 
contts & the j pa 17 has been called! upon to produce i it, and ſhew of 
what nature it is, before we allow the. Defendant to be held to 
5 bail. Now this, on, conſideration, does ſeem to me to be a perſonal 


9 contra, and if it be fo, I 107 not the leaft doubt that the De- 


£ ws aa £4 


4 „ 


that in boats TAR ap muſt be gorerged by the laws of 
the, cquntry | in Which they . Are. made; > for all contracts have a re. 
ference to ſuch. laws. But, when we come to remedies it is 
another, thing, they muſt | be purſued by the means which the law 
Points. out where the party reſigeg. The laws of the country wbere 
the coptract was made Lan only have a reference. to the nature of 
the contract, not to the mode of enforcing it. 0 Whoever comes 
Into a copntty; voluntarily ſubjects himſelf\ te to all the laws of that 
country, and therein | to: all the r remedies direQed by | thoſe laws, on 


i 441 


his Particular e ngagements. If an Iriſh. peer comes, oyer to this 
5120 10 © 1 23101 oof HL 3 3 59919 

f country,. be may be, arrelied on a contract ES into in Treland, 

though, his | pripile; e would have protected h im in that country. 


; ” 33 54 {1 5 10 135 8 3 
It: would .be hard, It 1 it were otherwiſe, ſince the ady Vantage would 


ps 


Sf III » þ I [131% 11 1 I 


not be mutual between the contracting x parties. 805 oſe the Duke 
I 4. Filzjames might | have been arreſted by the law of France, and 
that he could | not by « our law, i in that caſe he would have had the ad- 
vantage; as it is, the Plaintiff has obtained an advantage, : and ought 
not to be deprived of it. I ſhall be glad, however, if my Brother 
| Noole ſhall? agree in opinion with 'my Lord, fince i it is à caſe en 
deſerves compaſſion. RL ln bh 9) OH 00 b. 
"*Rookt E J. by eitirely agree wit it my / 15 Chief ſult 
105 Arg the contract, on the face of it, a} ſeem to bind the 
5 Perlen of t the Duke de Fitsjames, by the words, bi nd Ing, him- 
ſelf, "Eg. yet being made abroad, 'we muſt confi der how it would 


be uiderſtood * thi country where it was made. "Acoording to 


„ »% 7 


N 
* 
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che affidavit which has been produced on one ſide, and not con- 
tradicted by the other, this contract is conſidered in France as not 


chat the Duke's eſtate ſhall be liable to anſwer the demand, 
but nn perſon. If the law of France has ſaid that the perſon 
ſhall: not be liable on ſuch a contract, it is the ſame as if the law 


ſpecially. agreed between the parties not to conſider the 
25 Duke's perſon liable, and under thoſe circumftances he had come 
over here, there would have been no differenee between us; for if 

-apreed there that the perſon ſhould not be liable, it would 
not be liable here. Now as far as I can underſtand the contract, 


mere words of the contract, but has a right to explain by affidavit 
how it would be conſidered in France. With the explanation 
given L am fatisfied, and being ſatisfied with it, I thiak the De- 
4 mould be een to enter a common appearance, 

„ I ; . 1 Raule abſolute. 


Hu TCHINS D. Hzsxzrk. | 


T 'E Defendant, a priſoner 5 in the Fleet, had formerly applied to 
4 the Court to be diſcharged under the Lords' act (2), and ac- 
cordingly at that time delivered into Court a paper by way of 
{chedule,” ſtating that he was poſſeſſed of no property; on which 
he was remanded, the Plaintiff undertaking to pay him his groats. 
The Plaintiff” having fince diſcovered that the Defendant had we 
Property at the period of his former application, 

Clayton Serjt. moved the Court to have him brought up ok 
4 16. of the above act, in order that he. might be Ie ee to 
align over ſuch property. its | 

Exny Ch. J. Lam not prepared at SE "IP to direct FN pri- 
i to be brought up and have a new oath tendered to him, by 
which, if he takes it, he muſt be convicted of perjury. : 
Rokr J. I think we cannot make this order. 5 
Clayton, having been deſired by the Court to look into this mat- 
te this or mentioned, that he now had the conſent of the, gr 
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ting che perſon. ' Then what does it amount to? It is a con- 


N . ſoner 
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* 
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The Duke 
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of Frapee had been expreſsly inſerted in the contract. If it had 


this is the true meaning of i it. The defendant i is not bound by the 


Now, 23d. 


Ir a priſoner 
brought up io 


be diſcharged 


under /. 16. 
of the Lords? 
act, deliver 
in a falſe 

ſchedule and 
is remanded, 


the Court 


will not at 
the inſtance 
of a-creditor, 
even with the 
priſoner's 
conſent, order 
him to de 
brought up a 
ſecond time, 
for the pur- 
poſe of 


- amending his 


ſchedule nd 
aſſigning over 


that property 
which he bad 


before con- 


cealed. 
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_ ume, of delivering in his ſchedule. What reaſon then is there for 


Wt BS ; 


3 


* vein A 
4: bring 6. 
country, diſ- 


f _— bills at 


ur months 
for B. and 


takes the 


whole intereſt 


for the time 
they have o | 


Tun; B. on 
being sed 


 thow he will 


have the mo- 
ney, directs 
part to be i 
carried to bis 


account, part 


to be paid in 
caſn, and part 


by bills on 
London, ſome 


ut three, ſome 
at ſeven, and 


ſome at 30 
days fight; and held bot to be an. brio tranſaction, ſo as to induce the Court to grant a new trial, 
dance the 80 of intereſt 9285 by A. might 92 n de che erpences of remittance. 
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to aſſiſt him. But this is not that caſe. This is a detected man 
Who has dared. to give in a ſchedule as the ſchedule of a man with. 

: out effects, when he really had effects. Here % are Without 
bim in his attempt to avoid thoſe heavy penalties which are im. 

| poſed by, the act on perſons who have conducted themſelves in 


i neceflary : for the ſake of the ereditor that we ſhould interpoſe. If 
the Defendant really has ſuch « effects as the Plaintiff, ſuppoſes, he 


x able four montlis after date: Each of the ſeven laſt pleas averring 


(among other ſums of money) the 1 5 of the e promiſſory note 


m - CASES AN, MICHAELMAS: TERM. 


- Toner to. aſſign his eſſects by amending his ſchedule, and moved 
that he-might be brought-up-for that purpoſe. vilio eel 
Sed per Exx Ch. J. This motion is not made on * affds. | 
vit, ſtating any miſappr ehenſion on the part of the priſoner at the 


our doing what is deſired of us? If a man in the ſituation of the 
Defendant had made a miſtake, the Court would go as far as poſſible 


apology. for allowing him to amend his ſehedule. Should we aſſiſt 


this way? He may poſſibly eſcape thoſe penalties for aught 1 
know, but it. muſt not be by. any act of, this, Court. Nor is it 


may procure a title to them without coming to this Court. We 
all not, after what has paſſed, order the e to be et 
op on this {i ſuggeſtion. ; 1 

e ad wok k nothing by his motion. DE 
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Sir B. Hairy, Kat. and Others: v. Sir W. i Bart. 
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EBT on bn for 25,200 mY i tri 190077 
Mo Pleas:—1ft; Non Lf pas 4 "a ab ET? Tm in 
il manner of diſcounting! a promiſſory note for 18001. dated the 
Agth of Auguſt 1795, and'payable four months after: date. 5th and 
6th, Uſury in the manner of diſcounting a promiſſsry note for 
3000 J. dated the 25th' Auguſt 1795, and payable. four months 
after date. 7th and 8th, Uſury in the manner of difcounting a 
promiſſory note for. 23001. dated the 7th Sept. 1795. and pay- 


that. the bond 'in queſtion was given to ſecure to the plaintiff 
to which it related. 0 p 11. 5 8 
”* Replication. ae joined on the firſt my To Mes ſeven laſt, 


«that it was not corruptly and againft the ature, - Ol. agreed, 


oy Le. 


IN THE. THIRTY-EIGHTH YEAR OF:GEORGE III. 


ee. as the ſaid defendant hath in x that 1 Ln hee 5 OE 


* 


9 f 4 
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© TY Ol FAY which were drawn 


= ſettled with much ors were 


2s follow : 135 | 
itt, That after the 10 b day of — 
A. D. 1714, and before the making of the 
Yajd writing obligatory, to wit, on the 
14th day of Auguſt, A. D. 1797, at, 
dec. the ſaid 7 H. Was poſſeſſed of and 
Intereſted in a certain note in writing, com- 
only called a promĩſſory note, bearing date | 
ide 13th day of Auguſt in the aid year of 
our Lord 1795» made and ſubſcribed by 
the ſaid * H., whereby the ſaid F. H. four 
months after date promiſed to pay to the 
ſeid Sir Wi, Miam Lea or order 1800“. value 
received. And the ſaid Sir V. afterwards, 
40 wit, on, be. At, Oe. indorſed the ſaid 
| promiſſory note; his own hand being there-. | 


to ſubſcribed, and delivered the ſaid. pro- | 
miſſory note fo indorſed to the aid „ 
and the ſaid ptomiſſocy note being ſo made 
and indorſed, and the ſaid J. H. being, ſo. 
poſſeſſed thereof as aforeſaid, after the 29th 


8 


.the making of the ſaid writing obligatory, 
to wit, on, &c. at, Ec. it was corruptly and 


between the ſaid Plaintiffs, then and there 
being bapkers and partners, and carrying 


on the bufineſs of bankers in partnerſhip, | 


and the ſaid J. H. that the ſaid Plaintiffs 
Hhould lend to the ſaid F. H. 1770/7. in 
manner following ; (that is to ſay,) that the 
dai Plaintiffs, on the ſaid 14th day of a- 
%%, in the faid year of our Lord 1795, at 
Taunton in the county of Somerſet, to wit, at 
| London aforeſaid, in the pariſh and ward 
| aforeſaid, ſhould deliver to the ſaid J. H. 
a certain bill of exchange in writing, drawn. 
by them the ſaid Plaititifs' on certain per- 
Jons. trading under the ſtile and firm of Sir 
Jane E/daile and Co. for gool. payable three | 
days after fight. of chat bill of exchange; 
| and alſo a certain other bill of exchange 
+ in vriting. o drawn by them the ſaid Plaintiffs 
upon the ſaid perſons trading under the ſtile 
and firmof Sir James E/daile and Co. for other 
$007. payable ſeven days after Gght of the 
Tad laſt mentioned bill of exchange; ands 


7 f 


A 1 Raiplader 


the ſaid J. H. other 470 J. and ſhould give 


eredit to the ſaid F. H. for other 3007. 


in account between them the (aid Plaintiff, 
as ſuch bankers and partners as aforeſaid 
and the faid 7. H.; and that they the ſaid 


Plaintiffs then and there, to wit, on, Se. 


hould forbear and give day of payment to 
the ſaid J. H. of the ſaid 17707, fo to be 
lent to the ſaid J. H. in manner aforeſaid, 
until the ſaid 15007. mentioned in the ſaid 


payable according to the form and effect 
thereof; (that is to ſay,) until tbe 16th dey 
of December in the ſaid year of our Lord 
1795, and that they the ſaid Plaintiffs for 
ſoch loan and forbearance of the ſaid 17707. 
ſo to be lent and forborne 'as* aforeſaid, 


| ſhould take 301. when the ' faid 18007, 


mentioned in the ſaid promiſſory note 
thould become due and payable accorcing 
to the form and effect thereof, to wit, on 
the 16th day of December ip the ſaid year of 


| our Lord 1795, and that- for ſecuring the 
_ day of September A. D. 1714, and before | 


payment to the ſaid Plaigtiffs, as well of the 
ſaid 1770- J. as of the ſaid 304. the faid 


'F. . ſhould deliver to the ſaid: Plaintiffs 
againſt the ſtatute made in ſuch caſe agreed 


the ſaid promiſſory note ſo made and in- 


the ſaid Sir. V. farther ſaith, That in pur- 
ſuance of che ſaid agreement, the ſaid Plain 
tiffs afterwards, to wit, on, Ge. at, Cc. did 


lend to the ſaid J. H. the faid 1770 l. in 


the manner 00 agreed upon aveforeſaid, and 


did forbear and give day of payment of tbe 


ſaid 1770 l. e the ſaid 1800. mentioned 
in the ſaid promiſſory note ſhould become 
due and payable according to the form and 
effect thereof, to · wit, until the 46th day of 


December is the ſaid year of our Lord 1795 
And the faid Sir W. further ſaith, That in fur- 
ther pur ſuance of the ſaid agreement, and for 
| ſecuring the payment tothe ſaid Plaintiffs, as 


well of the ſaid 17704. as of the ſaid 3o/7. 
the ſaid J. H. afterwards; to wit, on, c. at, 


Oc, did deliver to the ſaid Plaintiffs, and the 


ſaid Plaintiſfs did take and receive from the 


ſaid J. H. the ſaid promiſſory note ſo made 
and indorſed as aforeſaid: And the faid Sir 
V. further ſeith, That the ſaid 30/, ſo agreed 


that 1" mp Plaintiffs mo and there, to Mean > * 


* 4 


10 oy 'taken 8 laſt aforeſaid by the faid 


Plaintiffs 


promiſſory note ſhould become due and 


dorſed as aforeſaid, to wit, at, Cc. And 
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on, Cr. at, (r. ſhould lend A ade cb Sir W. Vos. 
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* 


4 . 


1797. e Iſſue joined. 
8 B. Hy Au- The bond in queſtion was given KA Chats Ta ment of fix 
"wy. Bee 


promiſſory notes at four months, drawn by one James Haviland, 
* the order 1 the a a and by view jndocied to the wo. 


Sir W.'Y na. 


- ue 


due; and that for the Ioan and forbearance 


Plaintif for the tara Joan 50 Re OO | 
of the fajd 1570. in the manner ſo agreed 
upon as aforeſaid, is above the rate of 5/. for 
the forbearance of 1007. for a year, to wit, 
at, e. And the ſaid Sir further ſaith, 
That be the ſaid Sir W. afterwards, and after. 
the ſaid 29th day of Sept. A. D. 1714, to 
wit, on, Oe. at, Ce. ſealed, and as his act 
and deed delivered to the ſaid Plaintiffs the 
ſaid writing obligatory with the {aid condi- : 


| the ſaid Plaintiffs the pay ment of the ſaid 
2800l. mentioned in the faid promiſſory note 
among other ſums of money; and the ſaid 
Plaintiffs then and there, to wit, on, Se. 
at, Sc. accepted and took the ſaid writing 
| obligatory. from the ſaid Sir ſor be 
czuſe and purpoſe laſt aforeſaid. By means 
whereof, and by force of the ſtatutt made in 
that caſe, the ſaid writing, obligatory is 
wholly void in law; ; and chav, Sc. wherefore, 


13 


The 2d plea lated a e agreement to 
diſcount the ſame note thus: T hat the Plain- | 
tiffs ſhould lend J. H. 17704. in manner 
Aud at the times following, viz. 7704. on 
dhe 14th Aug. 500 J. on the 22d Aug. and 
Fool. on the zyth Aug. and thould forbear 
and give day of payment of the 17700. 
until the promiſſory note ſhould become 


2 


of the ſaid 1770 l the Plaintiffs thould take 
30. when the MEE note He" de | 
come due. 


k 


5 


tion thereunder ſubſcribed, for ſecuring to 


to J. H. 22619. 135, 4. thus: That they 


1 


| 


The gd plea: That the r. Pusu would 
give credit to J. H. for 300d. on the 14th | 
Aug. and ſhould forbear and give day of 
payment of ibat ſum till the promiſſory note 
mould become due; and ſhould lend to 
J. H. 14/0. thus, viz. 470/. on the 14h 
Aug. 5004. on the 22d. 92 05 and I on 
che 27th Ag 4 
The 4th/plea, (hich was on the note for 
.yooo!.): after averting. that J. H. was in- 
debted to the Plaintiffs in 25004. ſtared: be 
corrupt agreement to diſcount thus: That 
the Plaintiffs ſhould forbear and give day of 
payment of the /2500/. till the promiſſory, 
. vote. 1 der and' 1 K g 


8 


Ls bo 34 1 
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: . ance. ſhould take 38. 65. 8d, when the 


ſhould forbear Fore give day of payment 


Wy % F in | this manner, wiz. 200/, 
on the 26th Aug. and 2col. on the 28th 
Sept. and ſhould forbear and give day of 
payment. of the 450/. till the promiſſory 
note ſhould become due; 900 that for for- 
'bearing and giving day of payment of the 
25007. and for the loan and ſorbearance of 
the 450. the Plaintiffs ſhould take 5o0/, 
when the promiſſory n note ſhould become 
due. IS 
5” The: 5th "plex Aated an agreement that 
the Plaintiffs ſhould lend to J. H. 2950, 
in this manner, Viz. 27007. on the 26th 
Aug. and 250/. on the 28th Sept. and ſhould 
forbear and give a/ of Payment of the 
29501. tc. RE 

The 6th plea, (which = was on the note for 
2300.) after averripg that J. H. was in- 
debted to the Plaintiffs in 1000 J. ſtated that 
it was corruptly agreed between F. H. and 
the Plainriffs, that the Plaintiffs ſhould lend 


ſhould forbear and give day of payment of 
the 1000 J. till the promiſſory note ſhould 
become due; and ſhould deliver to F. H. a 
bill of exchange on Sir Fame: Eſdaile and 
Co. for Fool. at thirty days fight, and 
another for 3000. at the ſame number of 
days; and that the Plaintiffs ſhould give 
credit to J. H. for 451. 137. 4d. and 


|-of the 22614. 13. 4 d. till the note ſhould 
become due, and for ſuch loan and forbear- 


| promiſſory note ſhould hecome due. 

The 5th plea, after averring that J H. 
was indebted to the | Plaintiffs in 10007. 
| ſtated a corrupt agreement to diſcount chus: 
That the Plaintiffs ſhould forbear and give 
day of payment of the 1000 J. till the pro- 
miſſory note ſnould become due, and ſhould 
lend to J. H. 12614. 13 4. 4d. in this man- 
ner, wiz. 4611." 137. 44. on the 24th 
Sent. zool. on the 2Hth O. and zool. 
on the ſame day; and ſhould forbear and 
* day of payment of the 2261 J. 135 44: 


| 
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IN THE, TEIRTY-EIGHTH YEAR OF GEORGE n. gp 


who were bankers at 2. aunton, (viz, one dated the it of Fuly for 1797. 
1500 I; one dated the I 1306 of Auguſt for 18c0l.; ; one dated the hb e 
25th: of Auguſt, for 3000 Ls one dated the 17th Sept. for 2300 1.3 rene 
one dated the 15th of Ogaber for 2000 .; and one dated the 28th Sir W. Val. 
of Offober for 2000 J.; amounting in all to 12,600. ) and all 3 10 
which had been diſcounted by them. The Defendant however in 

| his pleas made no mention of the note for 1500 J. or either of thoſe 

for 20001. but only relied on the manner in which the three bills 

for 1800/. 3000l. and 2300. had been diſcounted, as uſuricus; 

which was as follows: _ | 

he note for 1800. was at on his 14th of Ae. thus: 

'By 4 draft on Bir James Ejdaile and Co. payable to 

' Haviland'or order, three days after fight, for. £ . 0 0 

By ditto, at ſeven days a 97 0 Og 
| By: caſh carried t to the credit of Hovilan's ranging WY 
account, W 2300 0 © 
By twenty-three caſh notes bf the Plaintiffs, pay- N 
able on demand at their bank at t 20 aunton or in 8 
Tonen for 200. eic, e 46. 0 O 


o 


By ane « ditto for 100. — s e Jo; 10 0 0 


* 


N 


The remaining 304 Jn taken as itte on the note "ke "= 

h bur month it bad to run from the ay on which it was a- 

counted: en no ki 9 8 
Tue note for zoo ma dla on the 4qth 00 of eg, . 
this: e 72 Who h 

| By a draft on Sir James Baul. and « an to N 

| _ " Haviland or order, thirty days after date, for p © 2 250. o 0 

By caſh in diſcharge of a returned note of Havi- na 

| lende, dated the 18th of April 1795 and 10. 

dorſed by the Defendant, fo = 150% 0 0 


1 or caſh carried 70 the credit of Hovila ‚ | id He, Fs 


7 Ta a ; 
_ accounit, -_ _ wy - | 'T 20⁰ þ 0 
* 7 * 8 * , 4 1 1 
7 wo 2 8 89 3 * OS + 
FP 35 ; 45 P's N WE e td % * 8 * 1 2 : . * i # 8 — — — 
* — 
1 7 5 1 4 <>." 
; . 7 7 . 0 * 
1 mm. + 142 4 5 l ** * x 0 7 1 7 \ © "2 7. 8 
1 0 4995 0 0 
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ee $01.» was bee as e on be aas for the 
four een had ee ee the day on Nene * * was) dä. 

counted, - SENG We: = Te UE 2 Nh T3 7 en 55 E . 
4 © This note” IP! cnt « te 950, and — MIO being « one + day too.” 

* nn, 
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* by © 44 * 
4799 


* | _ band's, s, dated the 1 5th of Moy | 1705, indorſed | 


METT. 


*. 


e 
1 193 


be Plaintiffs. But on, its being ſuggeſted- tha 


| dot Nan enn eee $1! ny beybur „„ und atv 5 
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*» #5, 
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The note for 2 300“. was diſcounted | on "the 24th Seht 10 thus: 
5 caſh in diſcharge of a returned note of Haui- We 


efendant, _— vat Vs 1 0 00 Þ 5 
py a draft on Sir Fames Eſaaile and Co. payable 1 

Haviland or order, at thirty days after date, for 5 300 0 0 
5 ditto, : at thirty days after date, for 15 F 500 43 


twenty 7 caſh notes of the Plaintiffs for 101. eich 200 o © 
E. caſh Ar to the credit t of Haviland's ru — \ 37 
account * *—ͤ˙ SROOVTOT'S 261 13 4 
n r SS > 10 fl. it {ad ao binde en BOY x. 464 
'O ; SIUATAC 08 e 2 bY 13 4 


4 © The zemeining 384. DT was ecken. as: ieee on che note 


ieee e ee b 69; 
When the above abtes were N * to 55 Flanke to ho Ui 
counted, the manner in which the money was to be advanced, and 


"the reſpective dates of the drafts, on the houſe of Sir James E/aaile 
and Co. were direfted, by the, perſons, who brought them, and 


0 who (as it appeared from the evidence of the managing clerk in 
"the "plaintiffs houſe) might, had they wiſhed it, have had either 


1 or bills payable on demand. Nothing was charged by the 


Cake orgs for commiſſion, poſtage, ſtamps, Cc. 

This cauſe Was tried. before Eyre Ch. J. at t the Guildhall Sittings 
afiex Trinity term 1797, When his Lordſhip, directed the ſpecial 
jury, that the charge of uſury reſted wholly on the Plaintiffs hay- 

ing made no rebate of intereſt on the bills, which, had, a. long time 
to run; that they appeared to be in the nature of a remittance of 
the borrowers. money to London, and that if the Plaintiffs had got 
tagen more than a reaſonable compenſation for their trouble, unleß 

5 indeed the made of. 1 bad. Hepn, made. a. term on which | 


1 MY 
_ thirty. days. ſeemed to be of a mid lie kind; and it was br them to 
© draw dhe dine. The jury without heſitation found a verdict for 
Lord Kenyon ii 
Maube us qui tam v. Griffiths, Paale . Ni. Fri. ago. had delivers 
an opinion decidedly contrary to the verdict then given, Eyre Ch. | 

made an order for the Plaintiffs to enter. up their Judgment 3 as of 


Toy © 


(a) This note- havieg been dated the bot to have been taken 5 but being . 
*[I2th, and not diſcounted till the 24th of | to be a miſtake, that was not inſiſted opo" 


"the ſame month, the whole diſcount ought 8 
n ) ↄ˙ aunt got Trinily 
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"that execution ſhould be ſtayed, in order to give 'the Defendant. an 
"opportunity of applying to the Court for a new trial. 


by judgment mould not be ſet aſide and a new trial be had between 
"ts parties, | e : att 
" Adair and Le Blanc Serjs. were this _ called Aiport to Begin 
ng ſupport of the rule (). Wherever more than five per cent. 
7 Fer annum is taken for the loan or forbearance of money, with 
"the knowledge and by the agreement of the parties, it is uſury, 
Whatever the nature of the tranſaction may be. On the principle 
. 'sf the laws againſt uſury' no conſent or requeſt of the perſon bor- 
"Towing can make any alteration in the caſe, ſince thoſe laws were 
made to protect indigent men againſt themſelves; Indeed the 
form of pleading on the ſtatute of uſury ſhews that the conſent of 


ke borrower can never vary the caſe; ſince'it is always ſtated that 


* Wherever 6 country bankers have bee: 
"be per bent. they have received it as a compenſation for the riſk, 
trouble, and expence of remittance. Here the idea of referring 


thought (6) as it formed no part of the original tranſaction, which 
\ was a mere tranfſaction of loan and diſcount, and not of remittatice. 


. Tower upon t the bills, a ſecond application had been made to the 
banker to Temit part of that money to London, a queſtion might 
des ariſe. if the ſum taken under the term of remittance was 


r 


uch as any cuſtom authorized. Whether ſuch a charge of re- 


1 SE of £4, +4 . 


+ iP 3 x 7 


0 be determined by the Jury. But there is an eſſential difference 


A , 
* 45 4 4 1 4. . en . * a * 4 


ns vibes was taken by Sbepberd Serjt.¶ being ſued out on the firſt of day of term. 


Vi ty tern ©, "according. to an undertaking of the Defendant, but Ws 


Accordingly a rule having been obtained to ſhe w cauſe why che 


it Wa corruptly agreed,” which" neceſſarily implies conſent. 
en allowed to receive more than 


lt indeed it could be divided into two parts, and the Court could 
f Underſtand that after the money had been paid down to the bor 


mittance were a device to evade the { ſtature or not, would be a point . 


Tbat & writ of error had been brought on 
the firſt day 'of this term, the motion for a 
Adew trial made on the ſecond, and bail in 
error ſinee Juſtified ;. that the Defendant . 
8 there fore bad no "right | to have a motion for. 
"a new trial Uiſealled, having expreſſed hi 
4 intention of withdrawing the york from 
1 we ton lideration of the Oburt ; that he re 


E weten of that opinion. Sd per Eyre | 
ad. 4 Perhaps the writ of error was 


LKollected u fimilar caſe in K. F. where the | 


Where a point of 1 importance is depending 
and the effect öf ſuch an objection as the 
} preſent would e to ſhut, ont that point in 
the court of error, we ſhall not allow the 
objection to We Dt! kT {4 6 Þ 

116) In Made 5. t. v. Sir g;. Hammett 
| and others, 7 T. R. 185. Lord Kenyon ſaid : 
„ It: hall not be Permitted to a party who 


4 he finds it an "OY 


between 


has kaowiogly received any thing as intereft, 
to apply it afterwards to another account as. 
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4 the exceſs öf intereſt to thoſe circumſtances can only be an after- 


ie 4) The allowing tary eig [ro6gBy under an apprehenſion of execution 


4797 between the caſes where a charge is profeſſedly made for commiſ- 


. * than five per cent, is actually taken. Nothing can take, the latter 


: Sj W. yz; caſe cut of the ſtatute; but in the former i it will at once appear to 
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Fon; and where no ſuch. charge is profeſſed to be made, but more 


the Court and jury, whether the ſum taken is a fair charge for 
what it purports to be. If this had been a tranſaction of re- 
mittance, the bavFer would have had ſome certain rule to go by 
in his charge, as in the Sudoary e caſe (a) where 5. fer cent. were 
F #0" ; but here one bill, for 500. 5 is drawn at ſeven days, and 
; another for the ſame ſum at thirty days. 2 Though, the party re- 
mitting bas a right to ſtipulate for a.compendation for the trouble 
and expence of xemittance, yet he is not allowed to charge it in 
the Hape of intereſt. This was the « decided opinion of Lord Ren- 
Jon in tbe caſe; of Matthews Lui dam v. Kan, and others, 
„ „NM. Fri. 200, UV). of 178 O en 5M 
78440 Shepherd. and Runninglan Serjts. contre. . Tt is © and that 
more than 54. her cent, may; be taken, if taken for commiſſion 
Fe jo man But the name cannot make the tranſaction more or 
leſs uſurious, for if it be ſubſtantially uſurious no device will pro- 
dec the party; and, | whether the money be received under one 
name or another, the reaſonableneſs. of the. charge muſt be decided 4 
by a jury. The objects of the ſtatute were two; ift, To make 
void all bonds, contracts, and aſſu ſuranges for payment of money 
| bent upon uſury. 2dly, 10 puniſh, the party who takes ſuch 
uſurious intereſt. Before the firſt of theſe ; proviſions therefore can 
_ attach, there muſt be a contract. 4 Bl. Com. 158. Land v. Williams, 
3 With: 261. / Murray v. Hurndinge, 2 Bl. 865. fer Gould |. 
The terms f that contract are matter of fact. If it appears not 
to have been i in the contemplation of the parties to take uſurious 
üntereſt, it will not avoid the bargain. Abrahams gui tam v. Bunn, | 
we Burr. 2253. The queſtion. to be tried on this tecord was the 
"exiſtence of a corrupt contract, which has been negatived by the 
Fe N „They have determined that the money received was fairly 
teferable to the expence of remittance as much as if it had been 
ey - ſpecifically ſtipulated for on that account. The contract for diſ- 
count was complete when the borrower ſaid, I Want bills di- 
3 | counted, and the lender anſwered; T' will "diſcount them. The re- 
mittane vas us diſtinct a tranſt ion as, Ki it had. taken A on 
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another day. If therefore no part of the original contract was 
ulurious, nothing ſubſequent to that will vitiate the bond. 
| 4 Burr. 2253. So in Foyer v. Edwards, Cotop. 115. Lord Mans- 
field ſays,” © Uſury is an agreement. originally to pay the principal, 
with intereſt above the rate of 5 per cent. and cites Hawk, P. C. 
4. 92. / 19. That a party is entitled in ſome caſes to take, not 
only 5 Her cent. for legal intereſt, but alſo a reaſonable ſum for 
remitting, and other neceſlary incidental expences, is clearly ſettled. 
Auriol v. Thomas, 2 7. R. 52. Bodily v. Bellamy; 2 Burr. 1096. 
The true diſtinction is, whether the conditions of the contract are 
| impoſed on the borrower or not; in the preſent tranſaction they 
were not. 80 Where there is nothing to which the money taken 
can be applied, but intereſt, it is uſury. But here the exceſs of 
intereſt, was fairly applicable to the expences of remittance. As 
to the caſe of Matthews. gui. tam v. Graffiths, it may be diſtin guiſhed 
from the preſent, for Lord Kenyon himſelf obſerved that a 2 
ae had there actually been paid on the notes in queſtion. 
\_EvyrE Ch. J. I will begin with Rating my aflent to the propoſi- 
Gon; that where a party on a contract for a loan intentionally takes 
more than 5 J. per cent. per ann. for forbearance of that loan, he 
is guilty of wiry-.. But I add to it this further propoſition, that 
whether more than 5̃ J. per cent. is intentionally taken upon any 
contract for ſuch forbearance, is a mere queſtion of fact for the 
conſideration of the jury, and muſt always be collected from the 
whole of the nein as it paſſes between the parties. And I 
am of opinion that it never can be determined that any particular 
fact conſtitutes or amounts to uſury, till all the circumſtances with 
which it was attended, have been taken into conſideration. As on 
the one hand I am to carry into effect a law which the policy. of 
all times has deemed uſeful, and which expreſcly provides againſt 
any. ſubtle devices or evaſions by which its penalties may be 
eluded (and had it not been ſo provided, I ſhould have thought it 
my duty to uſe all the influence of my ſituation to prevent ſuch 
devices and evaſions from having any effect); ſo on the other hand 
common juſtice requires that the whole of the tranſaction ſhould | 
be before the jury, and ſhould be taken fairly, with a juſt appli- 
cation of all the circumſtances to every concluſion. of fact which 
the evidence will warrant. Being of that. opinion I cannot agree 
to the doctrine laid down at the Bar, that this tranſaction was ne- 
ceſſarily. to be taken to be a mere tranſaction of loan and not of 
3 3 I think there was room to conſider i it as a mixed caſe 
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4797. of loan Inch ran{nwace; and that we ſhould do great injuſlice to 
wi ee the party, if we were to confine it to one and exelude the other. 
N. What is this caſe in matter of fact? Haviland applies to have his 
Sir W. Yes. bills diſcounted; to which the banker agrees, and calculates the 
intereſt upon the time the bills have to run, as is uſual. He aſks 
how Haviland would have the money? Haviland deſires to have 
à part in caſh,. part in account, and part in bills on London of 
different times to run. Had thie banker told down the money, or 
tendered bank notes, and had Haviland put them into his pocket, 
"= or ſwept them into his hat, and then ſaid, * But I want to ſend 
| : money to London; will you take part of my money back and 
giee me bills?“ and the banker had accordingly done ſo and given 
theſe bills, 1 cannot' ſee that there would have been any colour 
for calling it an uſurious tranſaction. Are we then to adminiſter 
Juſtice. on ſuch frivolous diſtinctions as the difference between the 
_ caſe I have put, and the'caſe which actually happened? Can the 
uſury depend on the eircumſtance of the money being told down 
or not? It was proved by the witneſs that the banker aſked, How 
; will you have the money Which ſhort queſtion includes whether 
he > would have it in caſh or in caſh notes, or in account, or whe- 
ther he had any deſire to have part of it remitted for him to 
London? The anſwer completes the tranſaction. Few words are 
neteſſary among men of buſineſs. Bills on London are given to 
à certain amount, and the reſt is taken in caſh, or that which is 
equivalent to caſh. When we are: conſtruing any particular cir- 
cumſtances given in evidence in order to found a concluſion of 
fact in any caſe, and eſpecially in a caſe of uſury ariſing upon a 
| tranſaction between men of buſineſs, we ought to deal with thoſe 
circumſtances according to the common ſenſe of © mankind. 
Surely there is a great difference between tranſactions with 
bankers, and the ordinary tranſactions between man and man. 
What paſſed between the parties, one of them being a banker, | 
Was equivalent to an agreement by the banker to diſcount Havi- 
Jand's bills in caſh; and equivalent to the actual diſcount of them; 
and 'alſo equivalent to an agreement to remit a part of that caſh 
to London for Haviland; for which laſt purpoſe bills on London 
were given. Is there any thing unreaſonable in the nature of 
85 this tranſaction? It has now become the courſe for bankers in the 
country to have credit on ſome houſe in Zondon which is main- 
 nained at no ſmall expence, and by. means of which remittances 
dre made with great facility. But let us ſimplify this idea. 4- 
LO 1 9 5 | | ſays 
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determined at N/% Prius has been very properly preſſed upon us 
aid to have decided that caſe are at all times entitled to the 
and I never will haſtily decide againſt the adviſed opinion of that 


queſtion of law; we are examining the evidence of a mere mat- 
ter of fact, on an inquiry into a tranſaction between a banker and 
his cuſtomer. According to the letter of that caſe, as it has been 
reported to us, it was ſaid, that unleſs' the”] payment is made in 
ready money (a), the tranſaction is uſurious; this would at once put 


caſe of the ſame kind, does it neceſſarily happen that a fingle 


of the money \ was carried to Haviland's fee the whole En 


9; 


Matthews q. r. v. Griffiths, mentioned by | both, I am clear that it is uſury:“ And, 
the counſel in ſupport of the rale, Lord | ** This is an offence againſt the ſtatute of 


Lenos in the courſe of his opinion uſed the | Udury, for taking 5 per cent. for that which 
following expreſſions : : Where a. party | Was not money at the time, and which was 


lakes 5 pen cent. diſcount as for ready mo- | incapable of being converted. into money's 
vey, and yet doss not pay ready money, but worth up to the extent for which the dif- 
bills pay4ble at a fotore day, though both | count was „ elaors cr, 
Patties conſent to -this TG and , 5 oy RT 


tays to B. take my ſpecie, you can find better means of convey- 
ing it to London than I can, and pay it to the perſon in London 
' whom 1 ſhall appoint. - In ſuch a caſe, A. could not have ſent 
his ſpecie by the poſt, but muſt have hired a waggon for that 
purpoſe. Now if. B. has eſtabliſhed a mode of conveyance which 
renders the remittance more eaſy to him, what is that to A. whoſe 
money is remitted? Is not the banker entitled to a recompence 
for the accommodation he affords to his cuſtomer; and if in ſuch 
caſes the remittance is uſually made by bills of thirty days, is not 
hat a fair meaſure of a recompence, ſuppoling there is no device 
in the tranſaction, and that the remittance is not intended to be 
uſed'as a colour for putting more money into the banker's pockets 
for the mere . forbearance of a loan than is allowed by law? I 
ſtated to the jury that if the banker had impoſed this remittance 
on the borrower as a term of the diſcount, it would have been 

uſury. I might have added, that if all conſideration of loan 

were out of the caſe, a banker may lawfully take as much-money 

as he can get for his bills without the leaſt regard to the time 

| they have to run. The authority of a caſe ſaid to have been 


Sir B. Ha M-- 


V. 
Sir W. Yea, 


in the argument. Certainly the opinions of the Judge who is 
higheſt reſpect from me, and from every Judge in Meſiminſter-- hall, 


great lawyer. But i in my apprehenſion we are here debating. no - 


an end to the banker's buſineſs. | Neither in this nor in any other 


farthing in ready money paſſes between the parties. Here part 
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have been, and non conſtat when it would be actually advanced 
in caſh by the banker. The counſel for the Defendant ſuppoſed 


a caſe where part of the money was not to be paid till a month 


after the tranſaction. I agree that would be taking intereſt for 
money not in any ſenſe advanced, and would amount to uſury. But 
if part of the money were carried to the account of the borrower, 
though he did not mean to draw for it for ſome time, and did not 
actually draw for it till the whole time on the diſcounted bill was 
expired, no man would doubt of the fairneſs or lawfulneſs of 


a Aapſagion.; and f an. intereſt i 18 gatngd for. the. whole of 


me a Dll a ces gives Ne ee wre payable on de- 
mand; every one conſiders it as caſh, becauſe it may be converted 
into caſh directly: yet it may happen that the money may not 
be demanded for any given length of time. I am inclined to 
think that the jury conſidered theſe, thirty days bills as caſh; and 


there is a great deal to be ſaid for it. It is true that they may be 


diſcounted by a holder, and ſo the taker of them may be charged 
with double intereſt, but they may alſo circulate through the 
country up to the moment of their falling due as caſh, and may 
paſs to all effective purpoſes as ſuch, and though I do not think 
it fit for me to ſay that ſuch bills are always. to be conſidered as 
caſh, becauſe an ill uſe might be made of it, yet I cannot ſay that 
the verdict in this view of it was improper in this caſe. My 


opinion being, that the real tranſaction was juſt the ſame as if 


the whole ſum had been told down, and then a part had been re- 
turned for bills drawn to ſuit the borrower's convenience, for the 
purpoſe of remitting the money to London; I repeat, that I can- 
not agree that in uſury, more than in any _ caſe, the whole 
tranſaction is not to be taken together : that it is not to be analyzed 
and reduced to all the parts of which it is compoſed, and to all 
the concluſions of fact, which fairly reſult from the whole of the 


6 evidence; and that the law does not ariſe from A fact ſo con- 


ſidered. Whether more than 5 ber cent. be intentionally taken for 
the loan and forbearance of money, is the queſtion « of fact to be de- 
cided by the Jury. If i it be proved that a bill is diſcounted, partly in 
caſh, and partly 3 in bills upon London, payable of courſe at a future 
day; this 1 is but evidence to prove the fact in queſtion, and may or 
may not prove that fact according to the explanations which may 


_ given. If more than 5 per cent. was gained by the tranſaction, 


dhe Fr according to circumſtances might be uſurious, or might 
e Fille 
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awful in its nature, and extremely convenient to the other party ; 
neither unjuſt nor oppreflive ; ; contrary neither to the letter or to 
the ſpirit. of the ſtatute. Nor do I think there is any danger i in 
His. doctrine. The tranſaction is always before a jury. It is 
for them to ſay whether it is a device, or a fair agreement on 
good conſideration; whether if there be any overplus, after the 
5 per cent. taken for diſcount, it is properly referable to ſome 
lawful collateral conſideration, or not; if it be ſo referable, we 


action into the parts of which it is compoſed, we were by a ſtrict 
üteral conſtruction upon evidence to pronounce the contract to 
be what in ſubſtance i it is not, a contract for mere loan and for- 
bearance. On the whole of the caſe, I ſee no ſufficient ground 
to ſay that the verdict is wrong. 1 thought the tranſaction ſo far 
doubtful at the trial, that I wiſhed the jury to conſider whether 
the giving theſe bills on Londa was not a mere cover for an 
uſurious contract. I ſaid that if the bills were drawn at's longer 
date than is uſual in the courſe of buſineſs, it ought to be conſtrued 
as a device. They were the beſt judges, and they thought there 


have quarrelled with theit verdict; e think there is no ſuf- 
ficient reaſon for granting a new trial. 

HEATH J. I am of the ſame bo. nt my 1 and 
cannot therefore think this a caſe in which we ſhould grant a new 


loan, and terminated in remittance. The queſtion then is, Whe- 
they theſe two things muſt. be conſolidated, or whether they may 
not be divided? Now 1 think upon the evidence reported, that 


dar queſtion cannot be again raiſed; here, if it has once been pro- 


perly ſubmitted to the jury; ſince they have decided it. The 
ſubſequent tranſaction of remittance was no part of the antece- 
dent contract; the bargain for the diſcount was complete, and 
then the banker aſked the . perſon who. brought the bill, how he 
TO d have the money. The true queſtion is, whether the terms 


of the remittance formed the conſideration of the loan; for if 
they did, the tranſaction was uſurious. I agree to the general 
propoſition of law as laid down by the Defendant's counſel, but 
think it a queſtion for the deciſion of a jury. As to the caſe 
put at the Bar, of an agreement to leave a certain ſum in the 
aber $ hands for a month, that would be a clear device to elude 

8 B. | the 


ariſe from a part of the tranſaction collateral to the mere loan; 


ſhould do the groſſeſt injuſtice, if inſtead of diſtributing the tranſ- 


was no device: had they determined the other way, I ſhould not 
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tial, This was a tranſaction which commenced in diſcount and 
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expeuce, riſk, and trouble; generally ſpeaking, where a. party 
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the ſtatute, and no jury could doubt of the intention. Thoſe 


who advance money may impoſe their own terms on thoſe who 


are in want of it; but thoſe who. came with money to purchaſe 
Yea, bills, not being diſtreſſed men, need never be impoſed upon. In 


the weſt-country thirty days is the uſual time for which the bills 
are made to run; and ſometimes. money is given for thoſe bills, 
when there is more money to be paid in London than there are 
bills upon that place. Conſidering the diſcount and remittance as 
ſeparate tranſactions, and the jury having found a verdict agree- 
able to the evidence, I tbink we cannot meddle with it. 

Rook J. 1 agree in opinion with my Lord and my Brother 


1 By the ſtatute law of this land, it is ufury to take more 


than 50. per cent. per annum. But where money is advanced 
under particular circumſtances, a man may be warranted in taking 
more than 5 J. fer cent., if the ſurplus be taken for additional 


prefers taking bills inſtead of ready money, it would be right for 


the banker tg” . Iwill make a rebate for the time the bills 
haue to run.“ But if he does ſo, he has a right to add, I muſt 
have ſo * 17 5 my trouble and er pences; and on ſaying this, 


a new contract would commence, and it would: be for the: jury 


10 determine whether a fair ſum was taken or not,. Here bills 


are brought to the banker to be diſcounted; and he aſks, How 


do you chooſe to take the money, in caſh or in bills, and for 


what time?” The perſon who brought the bills, 'took-part in caſh 


and part in bills at different dates. It was left to the jury to 


conſider whether: this was not colourable, and more in fa& taken 
for the commiſſion than was proper; and the j jury found that 


2 more was taken than was reaſonable. On a penal ſtatute 


ſhall we be ſo ſtrict for the purpoſe of defeating a fair claim? For 


J cannot but conſider this defence in the ſame light as I-ſhould a 


proceeding on the other branch bf the ſtatute; and” think the 


' preſent tranſaction entitled to as favourable a conſtruction as if it 
Were the _w_ of a "Eng proſecution, | | 


| Rule Acbarged 


IN TME THIRTY-EIGHTH YEAR OF GEORGE Ii. 


| Mn LIE EN v. Fox and Ano ther. 


nolle profequt as to the firſt count of the declaration in this cauſe 
ſhould'not be ſtruck out, or why the Plaintiff ſhould not pay the 
colts of the count on which the nolle projequt was entered. 

+ The declaration was for goods fold and delivered, with a quan- 
aum merit and the common money counts. In the firſt count it 
was by miſtake ſtated, that the Defendant . was indebted for ſold 
ad delivered,” leaving out the word * goods.” This count was 
demurred toy and judgment recovered: pleaded to the others ; on 
which the Plaintiff entered a volle proſegui as to: the; . Te 
and replied nal riel record to the other Phase [0117] of 

- Shepherd contended: that the Plaintiff's object was to 1 the 
| Defendant-of his coſts on the demurrer, and cited Cowper v. 
| Tim, 3 T. R. 511. where the 8. Ek. C. 2. . 2. was relied on; 
he ſaid there were other caſes where it had been held that aſter a 
demurrer, the Plaintiff cannot enter a wolle prgſegui, Roſe & ux. v. 
Bowler, 1 H. A. 108. Drummond v. Durunt, 4 T. R. 360. 


137 
1797. 


— 


n 


RurE was moved for by Shepherd Serjt. calling on the The Coort 


will not al- 


Plaintiff to ſhew cauſe why the entry of the judgment of lowa Defend- 


ant to ſtrike | 
out the entry 
of a judg- 
ment of no 
proſegui en- 
tered by the 
Plaintiff, as 
to one of the 
counts of his 
declaratioe 
after it has 
been demur- 
red to. Nor 
will it in that 
ſtage of the 
proceedings 
determine a 


queſtion of 


coſts reſpect- 


ing ſuch a 


count. | 


Le Blauc Serjt, ſhewed cauſe in the firſt inſtance, and endea- 


wou to prove that the object of the application made ſo late 


in the term was only to earry the cauſe over till next term. He 


0 that if the Defendant; was entitled to any coſts, they would 


be allowed on taxation after the trial of the cauſe, and that if the 
officer exerciſed his Airetien tay then n be the ens 
ſon dd apply to the Curt. 

ExxE Ch. J. The ſingle by is, „ Whether thi Plaintiff be 
a right, to enter a nolle proſagui in this ſtage of the proceeding? 
Neliad versficalione non vult ulterins proſequi . is to be found in 
every book of entries. The right to coſts i is a matter agg future 
E i BE Ix 


e Se took noting by his motion TY 
0 Vi Ta, 46. 
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Novi M. KEATE v. TEUrI. 

On i motion 2 SUMPSIT kor goods fold and e work EI * and 
for a new © 1 1 

trial by a De. e too) 9442 07 Bb 
ſendant in an lea. Mon aſſumpfit. y 90 I tra Hit 417 67.28% 


action againſt | | 
hig ſot goods This cauſe was tried before rie at Winche/ter * UM 


delivered to © 
the ole e alles 1797, when the principal facts in evidence were as follow: 


i The Plaintiff was a tailor and ſlopſeller at Port/month, and the 


on his 1 55 


eakingto fee” Defendant the firſt lieutenant of his Majeſty's ſhip the Boyne. 


the Plaintiff oy 


e Wben that ſ ſhip: came into port, the Defendant applied to a third 
take into con- perſon to recommend a flopſeller who might ſupply the crew with 


ſideration not 4 
oniy be ex- NEW cloaths, ſaying, “He will run no riſk; I will ſee him paid.“ 


Dk gg The Plaintiff being accordingly recommended, the! Defendaut 


W called upon him, and uſed theſe words; I will ſee you paid at 
ſenda ht at the the pay table; are you ſatisfied ?”* The Plaintiff anſwered, © Per. 


time of his 


undertaking, fectly fo.” The eloaths were delivered on the quarter deck of 


bin the) Boyne: flops are uſually ſold on the main deck: the Plaintiff 


a mountof the 


ſum forwhich produced ſamples to aſeertain whether his directions had been 


he will there- . 


by be made followed: ſome of the men ſaid, that they were not in want of 


liable. . 5 1 E Ar i 
any cloaths, but were told by the Defendant that if they did not 


take them, he would puniſh" them; and others, who ſtated tha: 


they were only in want of part of a ſuit, were obliged to take a 


whole one, with anchor buttons to the jacket, ſuch as are uſually 
worn by betty officers only. The elosthing of the crew in ge- 
eral was light and adapted to the ehwate of the WY Indie, 
where the ſhip had been laſt ſtationed. Soon after the delivery, 
the Boyne was burnt, and the crew diſperſed into different ſhips. 
On that occaſion, the Plaintiff having expreſſed ſome apprehen- 
| fions' for himſelf, was told by the Defendant Captain Grey (the 


Captain of the Boyne)” and L will ſee you paid; you need not 
make yourſelf” uneaſy,” After this the commiſſioner/ came on 


board the Commerce de Marſeilles in order to pay the crew of 
the Boyne; at which time the Defendant ſtood at the pay table, 
and having taken ſome money out ot the hat of the firſt man 
who was paid, gave it to the Plaintiff; the next man refuſed to 
part with his pay, and was immediately put in irons. The De- 
fendant then aſked the commiſſioner to ſtop the pay of the crew, 
who anfwered that it could not be done, 


13 . 


The 


my Tir Trier. teh it YEAR OF GEORGE 10 


"The learned Judge i in his Airecions to the j jury faid, that if they 
Here ſatisfied on the evidence, that the goods in queſtion were ad- 
vanced on the credit of the Defendant as immediately reſponſible, 


159 


292 


3 1 


. V. 


the Plaintiff was entitled to a verdict; but if they believed, that at Turi. 


che time when the goods were furuiched, the Plaintiff relied on 


being able, through the affiftance of the Defendant, to get his 
money from the crew, they ought to find for the Defendant. 

Verdict for the Plaintiff 5761. 76. „ e e 

A rule ft for a new trial having been obtained on a former day 
by Shepherd Serjt. on the ground of the Defendant's undertaking 
| being within the ſtatute of frauds _ 

Te Blanc and Marſhall Serjts. now ſhewed cauſe, and cotitended 
that the only queſtion in the caſe had been left to the jury, and 

decided by them, vis. Whether the failors were liable in the firſt 


;nftaice, and the Defendant only came in aid of their ability : or 


whether the Defendant was immediately reſponſible? ? They faid that 
if the Boyne had been burnt before the delivery of the goods, the 
Plaintiff would have had no communication with the crew, and of 


courſe no ground of action againſt them; if therefore they were 


not able on the original contract, che ger, pry ett, lee 
not thift the credit upon them. 


1 e | in ſupport of the rule, was Ropped by the 


Court, 


Eyre Ch. * There is one hünd tree, independent of every = 


thing elle, which weighs ſo ſtrongly with me, that I ſhould wiſh | 
this evidence to be once more ſubmitted to a jury. The ſum re- 
covered is $761. 75. $ d. and this againſt a lieutenant in the 
navy: a ſum ſo large that it goes a great way towards ſatisfyiag 
my mind that it never could have been in the contemplation of 
the Defendant to make himſelf liable, or of the ſloßſeller to urn iſh 
the goods on bis credit, to ſo large an amount. I can hardly think 
that had the Boyne not been burnt, and the Plaintiff. been afked 
whether he would have the lieutenant or the crew for his pay- 
maſter, but that he'would have given the preference to the latter. 
The circumſtances of this caſe create ſome prejudice againſt the De- 
fendant, but which I think capable of explanation, There is 
lome appearance of harſhneſs in making the men purchaſe theſe 
cloaths againſt their inclination. But it was in evidence, that 
though they were pretty well cloathed, yet their cloaths were 
| alapted to a warm climate rather than to the ſervice in which they 


(4) 29 Car. 2. e. 3. 2 4. TD 
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CASES IN MICHAELMAS. TERM _. 


wer to. be engaged | I was therefore the bounden 2 of "Y 


officer to take ſome courſe to oblige the crew to purchaſe proper 
neceſſaries. W e all know that a ſallor f is ſo ſingular a Creature, 
ſo careleſs, c of himſelf, that he cannot, though his life depend upon 
it, be prevailed upon, without force, even to bring up his ham- 
mock upon deck to be aired. We know that. he will riſk any 
danger in order to employ his money in a way chat he likes, 
rather than lay it out in that provident method which his Nu. 


ti on may require. | The whole of the imputation then on the 


Defendant and Captain Grey amounts to this, that when the wen 


Were to be cloathed, they wiſhed, them to be ſomewhat well 
: dreſſed. . do not know but that this circumſtance may have had 


ſome influence with, the jury. But IL do not feel the force of 


it When oppoſed to the weight of the evidence on the other 


ſide, ſo as tor make the officer liable for ſo large a ſum. From 


a the nature of the caſe it 1s apparent that the men were to 
pay in the firſt inſtance: 2 the Defendant's words were « 1 will ſee 


you. paid at the pay table; are you ſatisfied! # and the anſwer then 
Was, Perfectly ſo.” The meaning of which was, that how- 
ever. unwilling the men might be to Pa themſelves, the officer 
would take care that they ſhould pay. The queſtion is, Whether a 


the ſlopman did not in fact rely on the power of the officer 


over the fund out of which the men's wages were to be paid, 
and did not prefer giving credit to that fund, rather than to the 
lieutenant, who, if we are to Judge of him by others in the 
ſame ſituation, was not likely to be able to raiſe ſo large a ſum? 


Conſidering the whole bearing of the evidence, and that the 


learned Judge who tried the cauſe has not expreſſed himſelf 
Hatisfied. with the verdict, 1 think, this a a Proper. caſe to be ſent to 
2 new trial. KI 4 {rt 
HxzATR 1 5 Tam of the fame. opinion. Ek 
Rooks J. Iam of the ſame gpinen 
„ Rule abſolute on payment of coſt, 


r 
* 


E THIRTY:EIGHTH YEAR OF GEORGE III. 


13110 | Maonoxaty v. Plsxkv. 8. 


HE | Plaintiff 1 1 a . on board the . 
T to Commodore Jobnſan s ſquadron 1 in 1781; the Defendant, 


50 the prize agent of that ſhip. 


Ia I Mg. the Phintif made the following note— by 


5 35 


1 . 


A An rat 


4 under Commodore ee, for which this ſhall be your 


« * diſcharge. 


| 4 «To the te 11 e 
ee Romney, London. 


8 EP 
Ty F [ 1 11 +3 [5 14. 


Figs Witneſs, W. xs 7 


0 From your humble ſervant, 
e his 
* JohN + Maeboxarb, 
e mark," * 


it 1 FRY 


Al the prize-money due to 6 Plaintiff on account of the 
captures made in 1781, (which was payable by four inſtalments, 
vis. 31. 4˙¹ 45. 21. 15. 6d.; and 31. 25. 64.) had been paid 
to one Grant as indorſee of the above note; except the firſt inſtal- 
ment of 37,45. The preſent action was brought by Macdonald 
ipainſt the Defendant, for the whole ſum, and Grant at the ſame 
time claimed the 31. 46. ſtill unpaid, as due to him. He i" 

A rule having been obtained to ſhew cauſe why, on payment 
of 30. 45. to ſuch perſons as the Court ſhould en all one 
AT in the action ſhould not be ſtayed, ow 


Adair, Serjt. ſhewed cauſe; and' contended that the payments 


to Grant could not diſcharge the Defendant, fince the note on 


"hich they were made did not comply with the directions of 


700 Geo, N e. Aa hs and | 32, Geo. 3. c. 30. which were Nn to 


13 


| 
} 


| 614 el 4% Peter 


— 


1797. 


N. 0 D. 27th. f ; 


C. by virtue 
of an order 
from B. to 
receive all 


money due 


to him on a 
particular 


account ob- 
tainsthreeout 


g . | Pleaſe. 120 pay to Nr. Abraham Foſeph. or order, my ſhare. 
'S of prize-money for the Romney, for prizes captured by the fleet: 


of four in- 


ſtalments due 
from 4. to B. 


on that ac- 
count; theſe 
payments are 


afterwards 


queſtioned 


by B. who 
brings his 
action againſt 
A. for the 


whole ſum, 
and at the 
ſame time 
C. demands 
the 4th in- 
ſtalment; an 
application 
to the Court 


by A. to ſtay 


proceedings 
in the action 
againſt him 
by B. on his 
paying the 
4th inſtal- 
ment to ſuch 


_ perſon as 


they ſhould”... 
appoint, was 
refuſed, 
Semb, That 
nothing but 
a power of 
attorney or 
will, comply- 
ing with the 
proviſions of 
26 Geo. 3. 
. 63. and 


1 Geo. 3. r. 51. wil naman the payment to third perm of ory due from hw An to ſailors 


and marines: - 


(a) By 26 Geo, = 00 9 8 i, 1. « No 8 
of attorney or will made by any petty officer | 
or ſeaman in the ſervice of his Majeſty, Se. 
_ to empower any perſon to receive wages, 


; 


pay orallowances of money of any kind due 


for ſuch ſervice, ſhall be good, unleſs made 
revocable z if made by any ſuch officer or 
ſeaman_then in the ſervice of his Majeſty, 
He, ſuch letter of attorney or will muſt be 
ſigned before and atteſted by the captain, 
oy and ſhall ſpecify the name of the e 


14 | 


Att „ 


and allo the, number at which the maker 
ſtands upon the ſhip? s book; if made by 
any ſuch officer or ſeaman diſcharged from a 


the ſervice of his Majeſty, and withia the 
bills of mortality, it ſhall be atteſted by an 
officer appointed by the treaſurer of the 
navy; if at any of the ports where ſeamen's 
wages are paid, by the treaſurer of the navy's 
clerk; if at any other place by the miniſter“ 
Ge, By,. 2. every ſuch letter of attorney 


or will ſhall contain the name of the ſhip 
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protect failors and marines from impoſition, He inſiſted that if it 
was neceſſary to ſubject a letter of attorney to the reſtrictions 
i of the above act, 4 Fortiori it was ſo with reſpect to an order like 
the preſent, which was a leſs ſolemn inſtrument. 
ag Ze Blanc Serjt. in ſupport of the rule faid, that the Defendant 
Wins ready to pay into court the 30. 45. for the benefit of thoſe to 
| whom it belonged : that in his preſent ſituation he muſt defend 
this action, with a certainty of paying coſts to the Plaintiff, if he 
jp failed, or to Grant if he ſucceeded; and that as the acts alluded to 
__— _  enlyrelated to letters of Ry en were out FOE the en 
A 02 +. ie e preſent caſe. Cl ds ag 
FEE, Ch. J. We ought not 90 Hede TOR the Plaintiff 
STR on this ſummary application. If the ſum of 3/. 45. had been the 
1 extent of the Plaintiff's demand, and another perſon. beſides the 
Jive Plaintiff had claimed it of the Defendant, he would then have 
been in the ſituation deſcribed: and having different claims made 
upon him for the ſame thing, it would be reaſonable that he ſhould 
be relieved . But chat is not the Rate. of the preſent caſe; Here 
the Plaintiff ſays, that all the money which has been paid to 
Ul | SGrant has been paid by the Defendant i in his own wrong. There 
_=_ Asa great deal of colour for the argument which has been uſed 
1 „ ting the nature of. the authority under which thefe payments 
have been made. If the Legiſlature thought fit to Put a power 
of attorney under particular regulations, there is great reaſon to 
ſuppoſe that it was meant that the agent ſhould not be diſcharged 
by any thing leſs than a power of attorney. The defendant is 


Poser. - 


ay ov A 


7 not in that ſituation in which the Court ever does or can interfere. 
If he can ſhew that the payments have MES cnn good grounds 
i 2 5 4 2 he may. then _ the — 1 into court. 
3 xls -  —__ <7 e Rule ale 
. pe ane n , ee bien, 
1 | ++... belonged, the reſidence, profeſſion, or buſi- | marine, &c. diſcharged from the ſervice 
1 neſs of the perſon in whole favour it is made, of bis Majeſty mall be good and valid, for 
. | and the day of the month and place where , receiving wages, prize-money or other al- 
6 It was executed. By 32 Geo. 2. c. 34. PA 1. | lowances of money due for ſpch ſervice, 
WW theſe proviſions are extended to marines, | unleſs atteſted by a clerk of the treaſurer of 
i * Wy 7 4. 3 No * * Wi or | the navy,” Ce. 
W | 
"Ml | „ 
Wn * 
8 L 
{ 4 3 


N THE THIRTY-EIGHTH YEAR OF GEORGE 111. 


i. SPARENBURGH ©. BANNATYNE. 


550 MPSIT for wages due to th Plaintiff as a 1 
Pleas. 1ſt, Non aſſump/h 5 

2d, That the Plaintiff 1 is an alien, born in foreign parts, to wit, 
in Holland, 1n parts beyond the ſeas, out of the allegiance of the 
= of Great Britain, and within the allegiance of a foreign 
power, and that before the ſuing out .of the original writ of the 
Plaintiff, and before the ſaid day and year in the ſaid declaration 
mentioned, to wit, on, Oc. a public and open war was com- 
menced, waged, and carried on, and from thence hitherto hath 


been, and ſtill is waged and carried on, between our Lord the 


now King and his ſubjects, and the perſons exerciſing the powers 
olf government in Holland and the inhabitants and people of 
"Holland under ſuch government, to wit, at, c. And that the 


} Plaintiff before the ſaid day and year in the {aid declaration men- 


tioned, and at the ſuing out of the faid original writ of the ſaid 
Plaintiff, and alſo at the commencement of the ſaid war, was and 


ever ſince has been and ſtill is an enemy of our ſaid lord 


the King, adhering to. the perſons ſo exerciſing the powers of 
government in Holland, and ſo being enemies of our ſaid lord 


the King as aforeſaid, to wit, at, Qc. And this the Defendant i is 


3 ready to verify : wherefore, Sc. 
3d, Plea, The ſame as the ſecond ; only omitting „That che 
Plaintiff is an alien, born in foreign parts, 10 wit, in Holland, in 
parts beyond the ſeas, out of the allegiance of the King of Great 
Britain, and within the allegiance of a foreign power.” IN 
Replication. To the firſt Plea, joinder 1 in iſſue. . 


To the 2d. Proteſting that the ſaid plea, and the matters therein 1 
contained, in manner and form as the ſame are above pleaded 
and ſet forth, are not ſufficient in law to bar the Plaintiff 


from baving and maintaining his aforeſaid action againſt the De- 
fendant ; ; nevertheleſs, for replication in this behalf the Plaintiff 


faith, That be, before the making the ſaid ſeveral- promiſes 
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Nov. 27th, 4 


A native of a 
foreign ſtate 

in amity with 
this country, 


taken in an 


act of hoſti- 
lity on board 
zn enemy's 
fleet, and 
brought to 
England as a 
priſoner at 


War, is not 


diſabled from 
ſuing while 
in con fine- 
ment, on a 
contract en- 
tered into as 
a priſoner at 
War. 


and undertakings of the Defendant, in the ſaid declaration 


mentioned, to Twit,. on, Se. was a priſoner of war, in cuſtody of 
the forces of our Lord the King, in parts beyond the ſeas, to wit, 
at the iſland of Saint Helena, to wit, at, Nc. and being ſuch . 


| priſoner as aforeſaid, he the Plaintiff then and there was, by and 


* 9555 : conlent and permiſſion of the commanding officer of the 
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ſerve as 


aforeſaid, to wit, at, c. 
the time of ſuing forth the original writ of him the Plaintiff, was, 


CASES IN MICHAELMAS' TERM 
forces of our ſaid lord the King, at the iſland of Saint Helena 
aforeſaid, hired, employed, and retained by the Defendant to 
a ſeaman and mariner in and on board the ſaid ſhip 


or veſſel yy the Caledonia, on his retainer, and at his ſpecial 
Inſtance and requeſt; and he the Plaintiff did then and there ſerve 


as ſuch ſeaman or mariner in and on board ſuch ſhip or veſſel on 2 
certain voyage whereon the ſaid ſhip or veſſel was then bound, # 


dit, from the iſland of Saint Helena aforeſaid, to the port of London 
Without this, that he the Plaintiff, at 


or at any time hitherto hath been, an enemy of our ſaid Lord the 
King, adhering to the perſons exerciſing the powers of govern- 
ment in Holland, and ſo being enemies of our ſaid lord the King, 


as in and by the ſaid plea is above alleged. And this he is ready | 


e e wherefore, Sc. 


Fo the 3d Plea. Inducement and traverſe, the ſame as to the 2d. 

- Rejoltnder. Tendering iſſue on the traverſes. 

- 'Surrejoinder. | Joinder in both iſſues. 85 

This cauſe was tried before Eyre Ch. J. at the Guildhall 
Sitting after laſt T; rinity Term, when it appeared in evidence, that 
the Plaintiff, being a native of Oldenburgh | in Germany, was taken 
priſoner at the Cape of Good Hope, he then ſerving as a ſailor 
in the Dutch fleet under Admiral Lucas; that he was ſent from 


A 


the Cape to Saint Helena, in a Britiſh frigate, as a priſoner of war, 


and was there put on board the Caledonia, a Britiſh merchantman, 
then in great want of hands, by order of the governor of the 
place; ; that during the voyage from Saint Helena to England he 
was treated like the reſt of the crew, and did his duty to 


the ſatisfaction of the captain, the Defendant i in the action; that 


on his arrival here, he was delivered over to the commiſſary with 
the other priſoners taken on board the Dutch fleet, and was at the 


time of the action brought in cuſtody as a priſoner of; war. 


Verdict for the Plaintiff, . 


1 ; 


- Shepherd and ZZeywood Serjts. on a former Wh 13 "=p a ab 


to ſhew cauſe why the verdict ſhould not be ſet aſide, and a new 


8 er be had; which was granted by the Court, after ſome heſitation. 


— Marſfpall Serjt. now ſhewed cauſe. Figsr, the Plaintiff being 
a German born is not an alien enemy within the legal acceptation 
of the term. Thug gh here i is no exact definition of alien enemy 
in any of the text wich, vet all the entries deſeribe,, him in the 
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ligeantid adverſarit domint regis Anpliz, de Frat ncia, de patre et 


matre inimitit ipſius Adomini regis Angliz, et eidem adverſario ſuo 


adberentibus oriundus, &c. Raſt. 252. 3 Inſtructor Cler. 16. 
That the place of birth is material appears from 3 Salk. 28. Comb. 
212. and Carter 48 and 191. in which laſt caſe it was objected, 
that the general averment of the Plaintiff's birth in the United 
Provinces was not ſufficient, becauſe there might be ſome place 
in thoſe countries not under the Juriſdiction of the King's enemies. 
S3zcoNDLY, Suppoſing the Plaintiff a native of Holland, and taken 
in actual hoſtility to this country, yet under the circumſtances 
of the caſe he is entitled to recover. Having entered into a con- 
tract with the licenſe of the King's officer, that licenſe may be pre- 
ſumed to have been given with the King's permiſſion; and a licenſe 
to contract, neceſſarily implies a licenſe to ſue. The plea of 
alien enemy is not now favoured by the courts. Formerly an alien 
| enemy was diſqualified in all caſes, and his goods might be ſeized ; 
the reaſon given was, that his property was forfeited as a repriſal 
for the damage committed by the enemy. Gilb. H. C. P. 205. 
The reaſon at this day for the diſability of an enemy is, that he 
ſhall not recover effects which, being carried from hence, may 
enrich his country: and it has been holden, that the ſubj ect of a power 
at war, who came here before the war broke out, or who comes 
here even in time of war, with the King's permiſſion, may main- 
tain an action. Wells v. Williams, 1 Salk. 46. Lord Raym. 282. 


The diſability is now confined to two caſes, vis. where the right 


ſued for is acquired in actual hoſtility, Ant bon v. F. zhber, Dougl. 
649, 25 and where the Plaintiff being an alien enemy is reſident 
inthe enemy's-country, Brandon v. Neſbitt, 6 T. R. 23. Bri Noto 
v. Towers, 6 Term Rep. 35. TrirDLY, This defence is founded 
on an idea of a right! in the conqueror to reduce his priſoners to | 
. ſlavery, which is contrary to the law of nations. If the com- 
manding officer may compel the priſoners to labour, and ſubject 
them to puniſhment for diſobedience of orders, there is nothing 
to prevent his ſelling them for ſlaves, | Among barbarous nations 
priſoners of war are put to death with cruelty ; in a more adyanced 
tate chey are fold for ſlaves; among civilized nations both. are 
difavowed; arid their perlons are only confined, till ranſomed or 
exchanged. Grotius d e Jure Bell. ac Pacic, 5 3. 5 75 3 9. If i it 
be ſaid tnat the Plaintiff has made himſelf an enemy 'by his own 
a the anfwer is, That 4 Perſon wh8 owes: no natural allegiance to 
83 OT kd 'by dis on aQts ceale to be an 
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enemy and become a friend; his character of enemy continuing 


no longer than while he adheres to the enemies of the King. 


Sbepberd and Heywood Serjts. in ſupport of the rule. Notwith. 


| ſtanding the language of the entries, there is no ground afforded 
by any of the text writers for ſuppoſing that the diſability of an 
alien depends upon his birth. In Co. Litt. 129. b. an alien enemy 
is ſpoken of as © a /ubjef to one that is an enemy to the King,” 


not as a native of the country at war. Nor in the following books, 


| Theloall's Dig. l. 1. c. 4. 1 Black. Com. 372. Terms de la Ley 36. 


Foft. . 185. H. H. C. 164. which treat of alien enemy, i 


any mention made of birth. It is true that birth raiſes and per. 
petuates the character of alien enemy; for by the law of England 
allegiance always follows the perſon; and if by the law of any 

other country the party could rid himſelf of his allegiance by his 
_ own act, it ought to be replied that he had done ſo. The circum- 
| tance of birth however is no farther material than as It is one of 
the caſes which conſtitute alien enemy, and even that is not de. 

ciſive; for Lord Holt ſays that a perſon may be born in a country 
at enmity with us, and yet infra hgeantiam Angliz ; and he in 
ſtances the attendants of an ambaſſador. Comb. 212. Now the 
l preſent Plaintiff, when he accepted a commiſſion from the Dutch | 
government, (for the commiſſion of the ſhip is his commiſſion, ) be- 


came a ſubject of Holland, owed. allegiance to Holland, and was 


liable t to be. proſecuted. for the breach of it as a traitor, - If then 


i the Plaintiff ever became a ſubject of Holland, the next queſtion 


is, how far that character has been altered by ſubſequent events? 
A priſoner at war muſt be conſidered as much the ſubject of the 
country from which he was taken, as when he was in actual ſer- 
vice: and his detention is juſtified on no other principle than that 


of preventing ſuch country from having the benefit of his ſervice 


again. If he be releaſed, he will become ſui Juris, and may put 
off the temporary allegiance which he owed to the country under 
which he ſerved : but the period is not arrived at which the pre- 


ſent Plaintiff is become /ut juris. The conqueror might have 


lain him in battle: now the mercy. of the conqueror has not 
changed his character; but it continues the fame in priſon, a 
When no mercy had been extended to him. The Plaiatiff is not 
treated as a neutral in this country, nor does that charaQer attach 
while he continues a priſoner : : if he endeavoured to eſcape and 
Was ſhot in the attempt, the ſoldier ſhooting him would not be 
' tried ach the Ae had . | He h confined and fed * of 


"2 OY the 


Ro 
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the other Dutch "priſoners. Indeed it is ſaid, Vattel, . 3. c. 15. 1797. 
1230. that © volunteers taken by the enemy are treated as if 87 

or the army in which they fight.” The reaſon why no other ae 

plea is to be found in the entries than that of alien enemy ute, is Bax: As 

petauſe no other perſon coming under the deſcription of alien 

enemy could be reſident here. If an action be brought by a na- 

tive of an hoſtile State, the Defendant may plead alien enemy on 

the diſcovery of the Plaintiff's birth: but any other alien be- 

comes ful” juris by reſidence,” except in the preſent caſe of a 

ner at war. The only remaining queſtion relates to the li- 

pore the officer.” The act of an individual can no more re- 

move the diſability of an alien enemy to contract, than it can 

create the character of alien enemy. Bro. Abr. Denixen, pl. 20. 

Unleſs this were ſo, any Engli :fhman by contracting with an alien 

enemy might relieve him from that character: but licenſe i is an 

act of State. Beſides if licenſe is to be relied on, it ſhould 

have been "pleated. 5 Mod. 150. 1 Ld. Raym. 28 2. In Brandon 

% Neſbit, 6 T. R. 23. there were two pleas exactly ſimilar to the 

ſecond and third in the preſent caſe, and though. _ were de- 
murred/to, the Defendant had judgment. | 

Erk Ch. J. The queſtion is, Whether on the evidence pro- 

duved in this caſe the Plaintiff is to be conſidered as an alien 

enemy at the time when the writ iſſued? If he muſt be ſo con- 

ſidered, I take it to be a neceſſary conſequence that this action 

muſt fail. The fact is, that this man, being a native of ſome 


board a ſhip belonging to the enemies of this country, and was 


been taken in the act of hoſtility, he is either a pirate, or quoad 
that k& of hoſtility a ſubject of the prince or power under whoſe 
rominifſion' he ated. No doubt, this man being a neutral by 
birth committed an act of hoſtility againſt this country, under 
scommiſſion from a ſtate at war with this country. So far I 
take to be clear. I therefore'go a great way with the Defendant's 
_ rounfel; who have argued that at this day the form of the plea 
of alien enemy, which ſtates the party to be alien enemy born, is 
nde abſolutely neceſſary to be adhered to in excluſion of every 
other" caſe of 'enmity/ In the courſe of the argument we have 
a many reaſons and authorities adduced to ſhew, that if a man 
ls really to be conſidered as alien enemy, though not a native of 
My: at war, he i ue to be conkidered as to all the con- 
"= „„ e ſequences 
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part of Germany, and therefore a neutral by birth, was found on 


captured in actual hoſtility. What then is his ſituation ?: Having 0 
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179k, n. hich rs to alien enemy a birth... But here the 
iN Plaintiff became an enemy in conſequence of having participated 
don in one ſingle act of hoſtility. Now ſuppoſe it had been the plex. 
Bax: xa- ſure of this ſtate. to, ſhew him favour. Suppoſe this had been 
* ſaid, Lou are a neutral, and perhaps have been drawn into 
the act in which you were engaged: you are at liberty to return 

to your own country, or you Wa here, as you are the 
ſubject of a Prince in amity with us.“ It has been admitted in 
argument, that as ſoon as he ſhould become ſhi juris, the character 

of enemy would be purged. If then the Crown had not thought 

fit to hold the Plaintiff. priſoner at war, he could not have been 
conſidered as ſuſtaining the character of enemy, but would have 

been treated as the ſubject: of a State in amity with this country, 1 

The. difficulty of the caſe, if there: 'be difficulty, ariſes. from the 

| Plaintiff. having been detained 46 priſoner at war : it has been 
contended that if, at the moment of capture, he was alien enemy, 
that character muſt. continue till he ceaſes to be priſoner at war. 

That part of the argument L never was ſatisfied with; I cannot deny 

that he was. captured as alien enemy; at that moment he was ſo: but 

how came he to be ſo? Not. in conſequence of any permanent cha- 

racter f enemy, but becauſe he had joined in one act pf Hoſtility, for 

which: act he is not, acconding to the rigour of amient war, put to 

che ſword, or deli teredꝭ into the hands of the individual who took 

| him priſoner, to be kept priſoner by him, till he ſhould receive the 
ranſom; but hes remains in the hands of the King till he is ran- 

ſomed by an exchange for the benefit; of the State, or" ſet at li- 

berty by the King's command. But how does this tend to fix on 

him the permanent character of alien enemy? That character | 

ariſes from the party beiag under the allegianee of the State at 

ar with u; the allegiance being permanent, the character is 


; permanent, and on that ground he is alien enemy, "whether i In Or 
_ out of priſon... But a neutral, whether 1 in or out of priſon, cannot, 


fort that: reaſon, be an alien enemy; he can be alien enemy only 
with reſpect to what be is doing under a local or temporary alle- 
giance to a power at war with us. When the, allegiauce de- 
nere character determines. He can have no fixed character 
| of alien en emy ho owwes no fixed Allegiance, to our enemy, and 
| hag ceaſed to be in hoſtility againſt us; it being ouly in reſpect of 
his, being in a ſtate; of aQual e tenelet he was. eyen for a time 
#0 Hm, a5 all,. A 75120 of; War, how does, he; differ from 
ohh fände wh who is in cuſtody for, et hich be 


ens! 3 1 has 
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bas committed, and for which he is anſwerable? Captain 
ung ban (a) was not an alien enemy, but being a natural born 
ſubject of this realm, he became a traitor; for that he was put 
in priſon, for that he anſwered, and with his life. But it was for 
that act of hoſtility merely. With regard to his character of a 
ſubject, he remained, till the moment of his execution, as if that 
act had never been committed. There is very little light to be 
-procured from our books, to aſſiſt us in our inquiry, how far a 


| A joining in an act of hoſtility is to be conſidered as having 


acquired the character of alien enemy. The ſubject was indirectly 
diſcuſſed in the caſe of Captain Vaughan to which J have alluded. 
He was charged in the indictment (5) with adhering to the King's 
enemies, by cruiſing cum ſubditis Gallicis; the fact was, that many 
of his crew were not natural born ſubjects of the French King, 
but Hollander. It was made a queſtion whether the Hollanders 
could be called ſubaiti Gallici; and though the point was not au- 


choritatively decided, becauſe ſome of the crew were certainly 


French, which was ſufficient to ſupport the indictment, yet it was 
held by Holt Ch. J. and agreed to by the reſt of the Court, that the 
Hollanders by accepting a commiſſion from the F rench King became 

Jubditi: Gallitt and fo remained, during the continuunce of their 

ſervice, in a ſtate of qualified ſubjeQion, ariſing” out of the (ſervice, 


E and:defermining ꝛwith it. This, had it been the very point in judg- 


ment, would have gone a great way towards deciding the preſent 


queſtion. The commiſſion under which the Plaintiff, being a 


German, acted, was put an end to by the capture of the frigate in 
Which he was. After that time he had no opportunity of con- 
tinuing in the ſervice of the State of Holland; and his temporary 
character of alien enemy ceaſed and detdinifaed: with the authority 
under which he acted. Captain Vaughant's caſe, as far as it goes, 
draws a line, and fairly marks out when that character begins, 
and when it ſhall end. I am of opinion that it is determined by 
the very / nature of the ſubject, and being ſo determined, hy 
ſhould we!deſire to enlarge the diſability of the Plaintiff, or con- 
tinue it, until the war is concluded? Why, but in order to let in 
one of the harſheſt, one of the moſt impolitic, nay immoral de- 
ences that ever was ſet-up in a court of juſtice? This man, whether 
he was under a ſafe conduct or not, did his duty faithfully; and: was 
duly approved of by the officer of the Caledonia. That ſhip was in 
ſuch diſtrefs,that ſhe Wan as it Te at N d the t 
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wh ſbeea loſt without ſuch aſſiſtauee as was afforded by the Plaintiff, He 
PAREN= | | Cain he” oo acts "3 

zune mow only aſks for a moderate reward, and is paid with a plea of 

wb xa» alien enemy. This is certainly one of the hardeſt caſes I ever knew, 

48 and I think we ought to lean againſt 15 Aid if A diſtinction ; 18 

to be found hetween the permanent character of alien enemy, to 

which the courts of juſtice cannot give protection, and the tem. 

porary character, we ſhall readily adopt it. As to the ground of 

policy which has been taken in argument for the Defendant, 


mety, that a benefit would reſult to the enemy from the Plaintiff ! 


recoyering ;; it is a policy, perhaps doubtful, certainly remote, and 
which I do not hold to be ſatisfactory. I take the true ground upon 
which the plea, of alien enemy has been allowed is; that a man, pro- 
felling himſelf, hoſtile to this eountry; and in a ſtate of war with it, 
5 cannot be heard if he ſue for the 1 and protection of our 
laws in the courts of this country. We do not allow even our 
own ſubjects to demand the benefit of the law/in'our--courts, if 


they. refuſe, to fubmit. to the law and the juriſdiction of our 


courts. Such is the caſe of an outlaw. Modern clvilization 
has introduced great qualifications. to ſoften the rigours of war; 


= and allows a degree of intercourſe with enemies, and particularly 


with priſoners of war, which can hardly be carried on without the 
aſſiſtance of our courts of juſtice: It is not therefore good 
policy to encourage theſe ſtrict notions, which are inſiſted on con- 
trary to morality and public convenience. As the real juſtice 
of the caſe is with the verdict, andd a legal diſtinction to exclude 
this unworthy defence can: Oe bs rs e I 3 no new 


trial ſhould be granted. 1 4 
Harn J. lam wes of the 0 opinion wits x my Lord, 


yy am glad that ſome legal ground can be found, on which 


in a plea of alien enemy, it is neceſſary to ſtate that the Plaintiff is 
alien enemy by birth? The forms of pleading have always been 
eonfidered as ſtrong evidence of the law, and it is aid that they 
all aver that the party was born in the country at war with us. 
But I obſerve that in 4 Mod. 405. where the plea was ** alienigena 
in reyno Franciæ /ub ligeantia auverſarii domini regiv, Vc. ortun- 
dur, exception was taken on demurrer that it ought to have 
been natus, arid ſome precedents being cited out of Rafal, where 
the word . natur was ſupplied by * oriandur,” the plea was held 
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we may repel this diſhoneſt defence. I will firſt conſider, Whether, 


good. Next, as to the general queſtion, the pleas ſtate that the 


OF 
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Phiistiff was .uddvri6g/230 the King's Zenemicb; they muſt be 
Femme parts; but # priſofer at war 4s not adbering'to 3 
the King's enemies, for he is here under protecxion from the wonow 
King If he eonfpires/ againſt the life of the King, it is high B, u 
treaſon if he is killed, it is murder; he does not therefore tanken 
in the ſame ſituation as when in a ſtate of actual hoſtility. It has 
been ſaid, that a priſoner at war cannot contract; his caſe would 
be hard indeed if that were true. Officers on their parole muft 
ſubliſt lie other men of their own rank; but according to ſuch 
doctrine they muſt ſtarve; for they could gain no vredit if deprived 
of the power of ſuing for their own debts. It has alſo been 
urged;that if the Plaintiff was under a protection, that circum- 
Tales onght to mäve been pleated,” and this 6 true of à formal 
protection under ctie great ſeal; büt there mah be à pfrbtection 
ariſing fro m Aithatiohi, which need not be Pleaded. If a priſoner of 
weit is ift e6nfinciiient, he is protected a8 to "his" perſon ; ; if he is 
ons parole, le requires further proteclion than what relates 
merely to his perſon. The contract in queſtion' was made by the 
perinitfion bf the King's officer, and therefore by the licence of 
the King, under whoſe authority the officer may be preſumed to 
have acted. I will add one caſe to ſhew that a priſoner at war 


may ſue and be ſued: - The ſon of the celebrated Mifhfippi Las 80 
was brougl 5 over here as a priſoner at war, and being on his | 


parole, was arreſted - for 10,9004. by the. executor, of, a creditor, + #0 99 
who. ſwore that he Was indebted as appeared by the Feſtator s thi) not 
books; he was diſcharged however, not becauſe he was a priſonenrn 


15 ta: but breauſe the eue got  inſerced in bis affidavit. —_— ... _— q 
Fas Jndehred © as, he believed,” 7 A Priſoner. of war can be L 
al | there i 18 no. reaſon why, he fl hould not. ſue. | How i is it wit n 57 U 


cle . Th ey ay be  chargedin, execution, and yet their, bodies 


the 5 + 


are at he | King's $ diſpoſal... Fox theſe, reaſons If think the Plaintiff, 
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being a ri oner at war at the time of naking the contract; _ 
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maintain ckion pa tl that contract, and is pro! Red, by law. e 
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wit is. poſſeſſed of a ring ox a jewel of great value, on which he 
wants:to1raiſe. —_— and that a tradeſman is ſo diſhoneſt as to 


it CASES) IN. MICHARELMAS TERM 


receive it from him, and: refuſe either to advanes the money or re- 
turn the pledge. Seel the Court would ſay that he might recover 
his ring or his jewel from the tradeſman. The preſent! Plaintiff has 
in fact done much the ſame, thing. Under the licence of the 


| King s officer he pledged, his labour at St. Helena, in order to pro- 


Nov, 27th. 


In an inſu- 
rance on a 
ſhip at and 
from Hull to 
Bilboa, war- 
ranted to de- 
part from 
England with 
convoy, the 
voyages from 
Hull to Pori/- 
mouth where 
ſhe meets 
with convoy, 
and from 
thence to 
Bilboa, may 
be conſider - 
ed as diſ- 
tinct, and in 
caſe of a loſs 
between the 
two latter 
places, an 
apportion- 
ment and re- 
turn of pre- 
mium may be 
demanded, 


cure a more comfortable ſubſiſtence. Accordingly he worked his 


way over, and earned a reaſonable compenſation... That being the 


caſe, I ſee, no; reaſon why he ſhould; not recover; even if he were 


alien enemy born. But as my Lord has not thought proper to go 


ſo far, 1 ſpeak to that point with, diffidence.;. and ſhall rather avail 
myſelf, of the distinction which ha been. drawn, between the tem- 


porary and permanent character of alien enemy laying i in acclaim 
however, to lay, at any future day, that a: perſon. i in the ſituation of 


the Plaintiff j is like the officer Who pledges | his, jewel; for this con- 


tract was made, under the. licence of foals who bad Authority to 
licenſe the contrafing "Ina 
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1 * 15 was an Achon ak 4 PR Fön inſurance o oll ce ip 1 
"ning at and from" Hal to Bilboa, Warränted to depart from 


bet 


y Had and recei El 


Pune with convoy the diflaration' alſo contained a count for 
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"This! caufe was tried befote Eyre Ch. J. ar 042 Cine! Sit ; 
after Iaſt Euſter term, when it appeared i in evidence th at the ſhip | 
failed from Hull to Portſmouth, and from thence departed. with a 


convoy, which, not being direct for Bilboa, ike afterwards left, and 


was captured; on this evidence the Plaintiff would have been non- | 
ſuited; but o on ente Ware tar he « was s entitled, to A verdict 


7... £4 F4 


for ee es and | received; a verdict pat for the Pain for 
the Whole premium - ee F 
Jo ſet afide this verdict and mer: 4 boni, a wt mu 27 TY 
tallied by the Defendant it In x T7 1 term laſt, e on. a che ground J'of the 
riſk having commence d. | 7. 5 42 
Tt Blanc Serjt. in the fame term PDE cal 
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| thats Were two riſks; s one from Ault to the 1 8 where the con- 


voy was to be wer with, and another from thence to the port of 
5 e * 5 . diſcharge. 


WY 4 
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iſe" fro tile preſent!/ aud Lord Mansfield f 
| has ouch „if you could . the premfim, 1 in any caſe, it 
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diſcharge: In Sve ben V Snow, 4 Buy. 1247. 1 BY. + 315. 318. 1757. 
tie premium Was apportioned on this grourid, In that caſe, FO 
Rovfgte 

though: & uſage Was fotind' by the juty, yet it was difclaimed by 92 

the Court as the foundation of their opinion. Lord Man geld wh S 


in the caſe of Long v. Allen, Park. 390. my opinion has been to 
ride the riſks“ "The docttine of theſe caſes was attempted | to be 
controverted' When this rule was firſt granted by the three caſes of 
Hyie v. Flache?; Corp. 666. Loraine v. Tomli nſon, Doug. 585. and 
Bermom v. Woodbridge; Doug. 781. The firſt of theſe is ditinguiſh- 
able from [the preſent as having been an inſurance for a term & 
months, and the ſhip captured at the end of two; the Court 
chere recophiſed ' the cafe of S#uenſon v, Snote, but thought the 
caſe Under their conſtderation not within its principle The ſecond 
ws alſo” 2 Siftrance” for time; in ſuch caſes there can be no 
divifon'of'riſk,” for if the principle were once admitted; no ine 
could be SR; ſince if the premium were apportioned for each 


month, it might as well be apportioned for each week or each day. 


The third: Which was a policy at and from Honfleur 1 to the coaſt 
of Angle, during the ſtay and trade there, at and from thence to K. 
Domingo, arid at from St. Domingo back to Honfleur, was decided 
on the ground of the riſk having been conſidered by the parties, as” 
one entire riſ and not diviſible, eſpecially a as there v was no contingency 
mentioned on che happening of whith' the inſurance could be put 
all end to. "Stevenſon v. Snow, Was alſo recogniſed it in that caſe. 
Here two voyages are imported on the face of the policy; the 


riſks are of different natures, one being without convoy, the other- 


withi-" Tf this were not the caſe, the going into a particular port, 


E as Poryfmouth, would! be a deriation OW the © origitial voyage from 


Hull to Bibel 


a 5 f 'F 
» **. 


Shepherd Sat, in aper "if the We”! b 9 caſes have been 


| relied on, ; Long v. Allen and Stevenſon x v. Snow, In the firſt an ex- 
preſs ulige was found by che jury, which muſt have been ſuppoſed 


to have been kuowyn to the parties, and therefore incorporated i into 


tte contract. In the latter allo : a uſage \ was found by the jury; 5 and F 


thought ne A eget it for 18 x Lord Mangfeld : 


A's 


deing ck a cuſtom plainly ſhewed the general { { nſe of merchants ? 


to the” propriety of retürning a part of the Premium in ſuch, 
caſey,” The priveiple of the caſes of policies for ume does not 
Ber: 


7 e 24e 1. 


aySs in rmbn v. V. 


would 


— 
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| Ke 12 
1797. would be i in Inſurances upon time. n, the face of this Policy 
: . there are not two, voyages, un of i it be, conhidered. as a;general rule 
' e | that chere are two Tee, RET FRET, the. n is not nee 
22500 at the port ol loading · $7531 sonde 515 0 


Er Ch, J. „We will confine of this ale Either the y woe 
inſured is to. be confic dered. as in effect two voyages with two! di. 
tinct premiums, or one, voyage only with one premium. Sup. 
poſing there, were two, voyages; if the ſhip had been Joſt om the 
firſt, there ought. to be a return of premium upon the ſerond ; but 
I cannot think that in ſuch a caſe, a return would have been de- 
manded. Ber mon Nr. Woodbridge, is very ſtrong - againſt two 
voyages; the outward, hound voyage might. there haye been con- 


| tdered, 28 a diſtinet Fiſk 3 and, if it was. there thought chat no 


A ow #.4 6 


return ſhould, be ade, i it ſhakes, the principle of Szeven/au.v. Snow, 
Before we decide in favour of a return, ve muſt ſee giſtinctly that 
there 1 were two Lohan and two diſtin eee ee 
into te 10 l ane 101 beroiroggs ad How a fügim i c 
„Harn Ti ad It is difficult, to reconcile the. caſes on 3 
One went on ulage; in in Stevenſon, v. Srazs; on, the other hand, 
uſage was diſclaimed, and vet *% Fs. relied, Saesh of. 
all mankind, chi ich is uſage. e e een 
_Rooxs 5 8 A theſe + coorngs are entered, Jo. every. day, we. 
ought. to, adhere to the d deciſions « on the, Pęigt. „Where. the Courts 
have decided againſt a a return of premium, thex, haye diſtinguiſhed. 
the, caſes from, Steucnſon v. Free, It has. been the, courſe, of con 
ſtruction to divide ſuch a palicy Fri this into two voyages. If the 
thip does not depart, from, . Portſmouth. with convoy, the contract 
ceaſes, as to the latter. part, though i it remains good as to the former. 
The word England here anſwers to 12250 word Port tmouth i in other 
caſes. As the Courts have been anxious e overturn Seuenſer 


1 409 3190440 1 


v! Snow, 1 mould be unw willing to o w hat they | have ' Ayoided. | 


- — 


ine Naa, 
* e is probably conſidered as Jaw di Kaen, cake, We 
{hel gent 216191907 DOS inen 15 * , a 1 


j arly i in this term the C Court "recommended the parties to com- 
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| daa the matter. In conſequence o of which it was not mentioned | 


32430 » W 14 WY 
again” ll is day „ben the — koding, 28. aL that it had, 
5111 N Tat £4: 43265 45 l | 
_ Gen le ttled, RAY 5 | 
Wen: £72.51 Wach isla mon 4 11 | 
RE, ch. 18 d, 1 e verdict; now Rands the the return, of the, 


1255 Premium, and 125 queltin is, Whether it; ſhould Rand for the 


I. 10 591 


3 5 * Hh who le, let none, or 1 A part? f If for a, part, J. do; en how 
1 are to ſettle 5 Ma it mut Sc on tes being or not being 
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ſome rule to be found to direct us in making the deciſion. Certain 
it is, that if the ſhip had been loſt in coming round to Port/mouth, 


the underwriters would have been hable; it 18 not therefore. rea- 


ſonable that they 1 ſhould*have been ſo liable without retaining a 


175 
1797. 
— 
RorAw EC. 


*. 
Cook. 


f proportion of the premium. Lou ſhould ! inquire whether there is 


any rate of premium among the underwriters from Hull to Portf- 
"mouth, and whether the premium has ever been apportioned where 


there has been only one inſurance, without diſtinguiſhing the dif- ; 


Ferent riſks f in the policy. If you can find any rale, I recommend 
you to adopt it. But if you cannot agree, we think the whole 
premium ought not to 'be returned ; and therefore the preſent 
verdict muſt be ſet , and the caſe 80 to a new trial. 

e Curian, 9 
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FILLEAMS Serj t. moved for a rifle to ſhew cauſe why : an award 
made in conſequence of a reference in an action of trover 
for a ewe and lamb, at the laſt lent aflizes, before Thomfyon B. 

ſhould not be ſet aſide. 

The ground of the application was this: After us evidence 
before the arbitrator was cloſed on both ſides, and the Plaintiff”s 8 
attorney was gone, one of the Defendant's witneſſes was re- 
examined, and gave a teflimony different from that which he had 
given before, and by which the arbitrator confeſſed his judgment 
was influenced. ' 

Sed fer ExkE Ch. J. Upon what grand þ in 3 is it that the 
ſecond examination will impeach this award? "This is elear, that if 
tte arbitrator thought proper to aſk the witneſs a queſtion for his 
own information after the evidence was cloſed, that circumſtance 
will not induce us to ſet aſide the award. If indeed it appeared 
that there was any ſurprize i in it; that the ſecond examination had 
been brought about through the management of the: Defendant's 
attorney, that might be a good ground of objeQion, Beſides, 
this ſeems a matter of too little FR to be Tom again. 
Fer Curiam, . . Rule faul. 
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torney. N 


Rule abſolute, 


Nov. 21th, 


Tt is no 
ground for 
ſetting fide 
an award, 
that an of 
the Defend- 
ant's witneſ- 
ſes was re- 
examined by 
the arbitrator 
after the evi- 
dence was 
cloſedon both 
ſides, and the 
Plaintiff's at- 


torney gone, 


though by a 
pak £ 
teſtimony 
from what he 
gave at firſt 
the arbitra- 
tor's opinion 


was influenc- 


ed; Unleſs 
ſuch re-exa- 
mination 
was brought 
about by the 
management 
of the De- 
fendant's at- 
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- i Ecution at the 


nn ne "tion at the ſuit. of Delves Broughton Eſq. who died at Gibraltar 


times without 


3 


1 2 


Now, 5 W Croars. One, * v. Horpire cn. 
Bailable pro. 4 "IA Side ſhewed cauſe againſt a "tulle: 1 uf f har . a 
ceſs was ſued 


c. 48. which" The affidavit was made on the roth March 1796, on ang a 


this proceſs writ, renewed his proceſs four ſeveral times; the laſt proceſs was | 


La which De- the face of the proceſs on which the Defendant Was arreſted, that 
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Me 28th, 1 5 LI — Brovouron v. Manny. 127 


The . 5: HEPHERD Seht on by Former day moved . a rule to ſthew 
. willdiſcharge . 1 ? 

a Defendant ©” cauſe why the Defendant ſhould. not be diſcharged out of cuſ- 
. tody, on an. affidavit, ſtating that he had been three years in execu- 


out of cuſtody 


Plaintiff ſome ſixteen months previous to this application, and that he had cauſed | 


time fince 


deceaſed, on à ſearch- to be made in the Commons, the reſult of which was, that 
whoſe part no 


will has been no will had been proved there, nor any adminiſtration granted. 


proved, nor 


any admini- At firſt the Court doubted; but afterwards granted A rule nisi, 


eee or diredng, at the ſame time, that it ſhould be made part of the 5 


whole family, that notice of the * motion ſhould be ſerved on the attorney 
on notice of a 


motion forthe Of the Broughton famil: 
above pur- "mo 5 


poſe, de-== On this day Shepherd mentioned this matter again, and cited 
. TON the caſe of Wag flaffe v. Darby, 1 Barnes, 258. ; and the attorney 
for the. Broughton family attending and informing the Court that 
the relations of the deceaſed declined interfering, and had not 

8 taken out, and did not mean: to take out letters of adminiſtration, 
e Court ſaid, they wanted nothing but precedent to warrant 
LI them in doing what was deſired, as it was a reaſonable thing to be 
e done; ; and that a8 the Broughton family had received notice, and 
8 there was no probable ground to ſuppoſe that adminiſtration 
5 would be taken out, they le they might make the 
Rule abſolute. 
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common appearance, the affidavit to hold to bai having 


out previous 
72 75 7 


to the paſſing 
bro dc to negative à tender in bank notes. 


| 
pe * of ettachment of privilege was ſued out; but the Plaintiff not 


_— having been able to arreſt the Defendant before the return of that 


was renewed 


four ſeveral taken out after the paſſing of the Bank AQ, 3) C. 3. Le 45. and 
any new affi- the Defendant was actually arreſted on 5th July 1797. 


. Shepherd Serjt. i in ſupport of -the rule. It does not appear on 


fendant was. 
arreſted, was 
ſubſequent:to the paſing of the above act; and held no objeQion to ſack proceſs that; it was founded on an 
504 n with the 37 G. 3. c. 48. 
any 


Co 


: 


IN THE THIRTY-EIGHTH YEAR OF GEORGE I. 


any former proceſs had ifſued. The pracipe was © attachment for 
-Tolliam Crooks Gent. one, &c. againſt, Sc. - Oath 174. and up- 
wards.” The queſtion is, Whether a new affidavit made according 
to the directions of the act, Was not neceſſary, when the laſt _ 
ceſs was ſued out? 

Eyre: Ch. m— The continuances ought to Rave been by alas 
and pluries; and though theſe ſubſequent writs may, by miſtake, 
have iſſued: in the form of firſt proceſs, yet in the nature of the 
thing, they muſt be conſidered as continuances. If the affidavit 
was regular at firſt, no new affidavit can be requiſite. We cannot 
ifay that what once was regular, is irregular now, becauſe an act 
of parliament has intervened. That act requires, that with reſpect 
{to all holding to bail “on affidavit, ſubſequent to the date of it, the 
affidavit-ſhall expreſs ſo and ſo, which cannot apply to regulate 
the form'of an affidavit made before the paſſing of the act. We 
muſt adopt a conſtruction which does not require impoſſibilities. | 
Ter * gb Rule diſcharged. 


4 vs ; 
ar i 


Francreco v.  Gituons. | 


a HE | Defendant was - captain. "7 the ee an 9 
— country trader, and the Plaintiff one of her crew. It is the 
cuſtom of the India country trade for the captains of ſhips to con- 
tract with a. perſon called a Serang (or captain of an Indian crew) 
for a number of ſeamen, for whom he pays the Serang at a certain 
rate per man per month ; the captain, is not anſwerable to the crew 
for their wages, but to the Serang alone, to whom the crew look 
for payment. In this manner the Defendant contracted with a 
Sang at. Bengal for a crew ; his ſhip was then taken up. by the 
government of that country, and ſent to England with rice; 
having landed her cargo here, ſhe was: ſent with troops to the We eft 
dies, and from: thence" back again to England with invalids. 
Being again arrived here, the Plaintiff, together with eighteen 
other ſeamen, quitted the ſkip, and commenced actions againſt the 
c wages; to which he put in bail, and ſoon after me 
for India, with dhe Serang and the reſt of the crew on board. 

© Shepherd Serjt. on a former day. mqaved, that a writ, in the 
nature of a mandamus might iſſue in tkis cauſe, directed to the 
mayor and aldermen for the time being, being the judges of the 
. 5 at e in the 5 trees ebene them / 
15 the 


7 


* 
— 
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Nov. 28th. 


the crew, and 
then makes a 


voyage; and 


mandamus to 
examine wit- 
neſſes in ſaadia, 


177 
1797. 
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V. 
HoLDiTcHe. 


A. captain of 
an India 
country trader 
contracts in 
India with B. 
for a crew 
according to | 
the cuſtom of 
the country; 
A. arrives in 
England with 
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voyage with 
them to the 
WW, ef Indies 
and back 
again; action 
by part of the 
crew for 
wages due on 
the Weſt India 


held on mo- 
tion for a 


that the cauſe 

of action did 

not ariſe in 

India, within 

I Nr 3. e. 63. 
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the ſaid mayor and aldermen to hold a court for the exnmbnkcton 
of witneſſes on the part of the Defendant in this: cauſe, and for rł- 
ceiving proofs 1 in this cauſe. purſuant to the direQions made in the 
13th year of the reign of his preſent majeſty (a), and to perform all 
ſuch other matters and things as by the directions of the ſaid ſtatute 
are required, and that the depoſitions taken in manner aforeſaid, 

might be tranſmitted, under. ſeal of the ſaid Court, to one of the 
ſecondaries of this honorable Court, and that the ſame. might be 


tead and given in evidence in this cauſe and that the trial of FR 


cauſe might be put off until after the return of the ſaid writ. 


brought for wages earr 

We ft Indies and back again; and they contended, that the cauſe of 

Bo action aroſe in "London, and not in 15 and therefore did not 
come within the meaning 'of the REST 0 | 


The grounds of the application were, that the contract vith the 
Serang in Bengal was the cauſe of action, and that the Serang and 
many of the crew, who were natives of India, and ehdlent * 


7 were material witneſſes i in the cauſe. _ 


The Court granted a rule ni if 7, but directed that 1 . be 


given to the Solicitor of the Eaſt India Company of the ſituation of 


ye Plaintiff and the vther eighteen ſeamen. 

*Cockell and Marſhall Serjts. now ſhewed for als affidavits ſtat- 
ing the circumſtance 'of the Meſt India voyage, which had not 
been diſcloſed by the original affidavits ; and that the action was 
ed during the voyage from London to the 


Aualair Serjt. for the Ee India e gd. "that = Com- 


9 pany, on application, always relieved the diſtreſs of perſons i in the 


- Plaintiff's ſituation, and not” only thoſe who were in their own 
8 1 but frequently thoſe left here by foreign ſhips. I 


In ſupport of the rule, Adair and Shepherd inſiſted, that al. 


cy een the voyage to the We oft Indies was not in the contemplation 
of the parties when they left Tadia, yet that as che Defendant had 


oontracted with the Serang for each man at a rate per month, it 


il 


88 > was A 1. 0 conraC, not limited to ady particular voyage; and 


Yes 94 


"i By 12 Geo. W 7 nn Sk - , nature of a mandamas or com miſſion, to the 


jo <6 That when and as often as the India Com- ; | Chief juſtice and Judges of the ſupreme court 


© pany, or any perſon or perſons whatſoever, | | of Judicature for the time being, or the 
| ſhall commence and proſecute any action or judges of the "mayor's court at Madras, 


- ſuit in law or equity, for wwhieh cauſe hath 
ariſen or ſhall. bereafier ariſe in India, 2 gainſt, 


2 _ ay other perſon or perſons whatſoever in 
any of his Majeſty's courts at V lain fer, returned, ſhall be allowed and read, ard 


- it ſhall and may be. lawful. for ſuch Court 


| » upon motion then made, to dence at any trial or bearing b detween the 


Ke: and «yard och wrirer writs in the” 
F 9 


* 
"I. 


Bombay, or Bencoolen, as the caſe may re- 
quire, for the examination of witneſſes a8 
aforefaid, and ſuch examination being duly 


ſhall be deemed good and competent evi- 


parties in ſach cauſe or action. ” 


— 


that 


m THE THIRTY-BIGHTH YEAR OF GEORGE mn. 


that the teſtimony of the Serang was indiſpenſably neceſſary to af | 


certain whether the We eff India r by came vithia the contract 
made in Bengal or not. 

ErkE Ch. 3 It may perhaps be true, that theſe e were 
il-adviſed i in not applying to the Eat India Company, who might 
| have taken them under their protection. If the Company had been 

| apprized of the nature of tbeir caſe, they never could have been 


treated as they have been. As i it is, they have put themſelves i into 


the hands of the gentleman who conducts their cauſe; and the 
queſtion f for our conſideration is, Whether the preſent Colton 18 
ſuch an one as we ought to grant for the furtherance of juſtice ? 


One of the affidavits on which the rule was granted, ſtates it to be 


the uſage of the country trade of the Eaſt Indies for the captain to 
contract with a Serang, who undertakes to provide men at his own 


riſk, and receives the payment ſtipulated by the, captain, | It this 


| at 


mere ſuch 'a contract, founded on this uſage, it might be a con- 


| trad to be proved by evidence i in India. With reſpect to the re- 


ſidence of the witneſſes in India ta, I really thought that the Seran Ty 
| was not only reſident there, but had never left it; and if v we had . 


not thought ſo we never ſhould have granted a we, to ſhew cauſe; 
but iow it turns out, that he has not only been in England, but 
| has lately quitted this country in company with the Defendant. 
4 The affidavits on which the rule was obtained did not inform us, 
what the voyage was on which the wages aroſe; we could not ſay 
vith certainty that it was even a voyage out of thè cbuntry trade. 
I took it for granted, becauſe it is a eaſe familiar to me, that the 
Za India Company had chartered a country trader to come to 
England, and return to Bengal, which is not 4mcommon under 

pteſſure or emergency. I thought-that the contract 


in queſtion might have been conducted 1 in this manner, and that 8 


the Serang (always ſuppoſing him to have been refident in India) 
was the only perſon. who could give evidence of it. Little did 1 
dream of a caſe i in which, under colour of a bargain not unuſual 
relpedting country ſhips, t thele poor, men had been, dragged. to the 
Mal ladies, and that the wages pw: ſued for aroſe on à voyage to 
and from the e ft Indies only. This part of the caſe was carefully 


107131. 4 


kept back, and how the Defendant's agents could think themſelyes 
at liberty to ſuppreſs this. fact I am at a loſs to conceive.” Is it poſ- 
ſible to ſuppoſe that a vſage ĩ in the India country trade, or a contract 
made i in India founded upon. that uſage, could be intended to ex- 6 


tend to ſuch a ee a ab 55 nhavs the N N A ei 
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= 1797. ed to a different deſtination from that originally! in view, 1 
ä „ kidnapped, „ AS. it were, to the 77 et Indies, having had NO. idea that 
N44: . ſuch a voyage was to be included i in the contract made in Bengal? 
As. ſoon as the Court. is informed of theſe circumſtances, it muſt 
ſee that it has not any juriſdiction Whatever to grant the writ in 
queſtion... | The cauſe of action did not ariſe in India. The only 
ground on which we could put off the trial! is the abſence of a ma- 
feria! witneſs; to do this, we muſt take che circumſtances of the 
| caſe into copſideration, and inquire into the probability of the 
: Serang? 8 return to England but here we learn, that he is but ju} 
departed. from this country in company, with, the Defendant him. 
ſelf, having been here in his power ſince the commencement of 
the action. Beſides, 1 much doubt whether we ſhould ever pu 
the mandamus executed even if we had the power to grant it; 
| the Serang i is a mariner, and probably: is gone elſewhere beyond 
: che reach of thoſe. to whom we might direct our writ. This | i 
8 Ta one of the grolleſt ſuppreſſions of the real caſe that I ever ſaw in 
'— a court of juſtice, and I. think therefore that the rule ſhould be dil 
charged with coſts, to, mark. the ee of the Court as 


E 
much as poſſible, _ 
| Aug 27: + 
8 Fer Curian, 1 t ace with coll 
& JN | I 4 ALD Bb: 63. 
; ; asl 543: 7 SHRED: 003. 2417 SSN 7 


8 > 
» Fu +9 > 3 þ 


r 
M 53 


n bi The che v. Potts, 5 


FF 21 1 $3 


> 
Wa, 
N 


, 5 
5 71 440 4 


4 | * : ir 


JICHARD: Fuller was \.indiged at the Old" ag ſions in n ful 


Wy 6, 


In an indiQ- 
8 37 4 laſt, 00: 37 Gc0;/gohonigpuday 1 ound 41h 
3 The indictment eee That Richard Fuller en a wicked and 
OG evil diſpoſed perſon, after the paſſing of a certain act of parliament 
1 1155 made in 37 Geo. 3. intitled, WE: 12 act for the better Prevention 
cifying the means employed. 


Under a charge that 4. endeavoured weten. ts: ey , being « a [ES knowledge of B. s being 
a ſoldier is implied. The word. 4dvi/ed!y-in ſuch a caſe, is . to eienr. 

Semb. That if one endeavour compriſe two AO offences, 4 e in an indifment charging that 
ad contain thoſe two . eee e ps ee een 


1 dlz ttt 
© The 5 * 1 7 Rates, in his Majeſty” 3 forces by ſea or land, from 
% That whereas divers wicked and evil dif. his or their duty and allegiance to his Ma- 
_ perſons,” by the publication of. written jeſty, or to incite or ſtir up any ſuch per- 
or printed Papers, and by malicious and ad- ſon or perſons to commit any act of mu- 
viſed ſpeaking, have of late induſtriouſly | tiny, or to make or endeavour to make any 


, He 
Ci 
1510 2 97 ite 


/ „ 
7 - 


1 who ſhall maliciouſly and adviſedly endea- 
"AY ſeduce avy n or n ſerving | | 


. endeavoured to :feduce perſons ſerving in 
his , Majeſty?s forces, by ſea. and land from 
their duty and. Allegiance to bis Majeſty, | 1 
.and to incite them to mutiny, and diſobe- 
dience; it chen enaQts, * that any perſon. 


mutinous aſſembly, or to commit any traiter- 
ous or-mutinous practices whatſoever, all, 
on being legally convicted of ſuch offence, 
| be adjudged. guilty of ſelony, and hall 
ſuffer death as i caſes of wand without 


& + --» coy ! l 


ane 2 . 09-x/, 
Fg 5 and 


IN THE THIRTY-EIGHTH YEAR' OF GEORGE H. 5. 


ad puniſhment of attempts to fedüer perſons ſerying i in his Ma- 1797. 
Jeſty's forces by ſea or land, from their duty and allegiance to his Rag" 
_ Majeſty, or to incite them to mutiny or diſobedence, and whilſt v. 
the ſaid act continued and was in force, to wit, on, Sc. at, He. n 
feloniouſſy did malieiouſſy and advi/edly endeavour to ſeduce Mat- 
thew Lowe, he the faid Matthew Lowe then and there being a 
perſon ſerving in his Majeſty's forces by land, from his duty and 
* to his ſaid Majeſty, contra formam, c. contra pacem, Dc. 
The 2d count ſtated, That he feloniouſly did maliciouſly and ad- 
w vijedly endeavour to incite and ſtir up the ſaid Matthew Lowe, he 
| the ſaid Matthew Lowe then and there being a perſon ſerving in 
his ſaid Majeſty's forces by land as aforeſaid, to commit an act of 
mutiny, and to commit traiterous and mutinous practices, contra 
. c. contra Pacem, Or. | 
The priſoner was convicted ; but objections being taken i in ar- 
reſ of judgment, and referred to the twelve judges, they were 
argued i in this term (ad/ente' Buller ].) in the Exchequer chamber. 
| Gurney for the priſoner, 1ſt, The indictment does not Rate in 
what manner and by what means the priſoner endeavoured to 
ſeduce Matthew Lowe from his duty and allegiance, as charged 
in the firſt count, and to incite him to commit an act of mutiny, 
and to commit traiterous and mutinous practices as charged in the 
| ſecond count. ' 2dly, The indictment does not aver that the pri- 
ſoner knew Matthero Lowe to be a perſon ſerving in his Majeſty's |_ 
forces by land. 3dly, The ſecond count comprehends two diſtin& 
offences, which ought to have been charged in ſeparate counts. 
| . iſt, The preamble of the act recites the miſchief for which it 
| Provides a remedy ; ; and ſtates, that the miſchief had been effected 
in two,ways ; by the publication of written or printed papers, 
aud by malicious and adviſed ſpeaking. In this caſe, which oc- 
| curred only two days after the act paſſed, the miſchief was attempted 
in the firſt mode, namely, by publiſhing and delivering two ſe- 
| ditious hand- bills: thoſe hand · bills then ought to have been ſet out 
in the indictment, the publication of which to Matthew Lowe © 
| was the act done, that conſtituted. the endeavorr charged. The 
priſoner had not ſufficient notice, from this indiQmeat, of the 
| charge. be Was to. encounter. He may have ſuppoſed that the 
eyidence againſt him would conſiſt of converſation, and have 1 
deen prepared to repel that, when in fact it conſiſted of the pubC- 
leztion of papers, which he was not prepared to repel. Or he 
"2 Aare been prepared to maet NT of de Publication of 


; Papers, 
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: of a falſe token,” but the indictment muſt ſtate what he did obtain, 
and what falſe token he employed ; and for this reaſon, that the 
Defendant may be appriſed of the charge he is to meet. Rex v. 


Ec. by falſe tokens, on 33 Hen. 8. c. 1. it is not ſufficient to 


been laid down in the caſe of indictments under 30 Geo. 2. c. 24. 


Man, 2 7. R. 581. In Hawk, P. C. lib. 2. c. 25. J. 57. it is 


& broken priſon, without ſhewing the cauſe of his impriſonment, 


* indictments againſt perſons for refuſing to be ſworn conſtables 


« the office. „ Rex v. Harpur, 5 Mod. 96. In Davy e 


reward, without ſpecifying wes 301 waits, fox 
puniſh with death an act of this nature, unleſs the man who was 


ſeduce or incite eame- within the meaning of the ſtatute, If it 
ſhould be theught that a feeble preſumption repels this objection 
48 far as regards the ſccond count, becauſe it may be ſaid that 4 
man could not be incited to an act of mutiny, who was not in his 
Majeſty's military or naval ſervice, and 4n0wn to be fo by the pri- 
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papers, and have been ſurpriſed by evidence of converſation, | 


Poſſibly alſo, the grand jury may have found the bill on evidence 
of malicious and adviſed ſpeaking, and the petit jury have op 
their verdi& on evidence of the publication of ſeditious papers : 
which. caſe the priſoner will not have had the advantage of Gy 


concurrent opinion of the two juries. By analogy to other caſes 


it will appear, that the certainty which this indictment wants has 
been held to be neceſſary. In indictments for procuring money, 


purſue the words of the act, and aver that the Defendant “ did 
falſely and deceitfully obtain poſſeſſion of money, c. by means 


Munoz, 2 N 1247. On the ſame principle the ſame rule has 
for obtaining money or goods by falſe pretences. The King v. 
id, „That an indictment finding that a perſon hath feloniouſly 


Ge. by which it might appear that it was of ſuch a nature 
„ that the breaking might amount to felony is inſufficient; alfo 


*- after they had been /egitimo mods electi, have been quaſhed, for 


@ not ſhewing the manner of the election, that it might appear to 
<« have been ſuch as obliged the Defendants to have undertaken 


4 Barr. 2471. which was an action on 32 Geo. 2. c. 24. for pre- 


venting bribery at elections, judgment was arreſted becauſe the 
declaration averred that the NN * did wth a gift or 


i þ * * „ 


- 2dly, It never could be the intention 2 the Iegillare to 


guilty. of it Ine te that the perſon whom he was endeavouring to 


ſoner; yet the 1ſt” count, which only charges au endeavour to 


ſeduce n. . his dury and allegiance bis moe 


IN THE THIRTY-EIGHTH YEAR OF GEORGE 11]. 


affords no preſumption of that kind. Allegiance is equally due 
from all ſubjects, and therefore the priſoner may have done all 
[ that 18 charged in this count, without Enowing Matthew Lowe to 
be a ſoldier. However, even as to the 2d count, the objection i is 
fatal; for in capital caſes the want of ſpecific averments is not to 


be ſupplieqby implication. The word © adviſedly” means no- 


word“ knowingly.” 

zaly, The act creates four diſtinct offences. Iſt, Endesvouring 
to ſeduce a perſon ſerving in his Majeſty's forces by ſea or land 
from his duty and allegiance. 2dly, Endeavouring to incite ſuch 
perſon to an act of mutiny. 3dly, Endeavouring to incite him 
to make or endeavour to make a mutinous aſſembly. Athly, En- 


practice. If two of theſe offences can be charged in one count, 
ſo may all four; or even forty, if the ſtatute had created ſo many, 


which the Judges will hold the Crown to a ſtrict definite mode 

of charge; more ſo even than in the caſes cited, as this is a capital 

| felony: perhaps more ſo ſtill, becauſe this is a e 8 
| and a meaſure of extraordinary rigour. 

Abbott on the part of the Crown. The firſt objection. which 

is the moſt material, I ſhall conſider laſt, and Proceed to the ſe- 

cond. It is ſtared in both counts, that the priſoner did adviſedly 


Now the word adviſedly is at leaſt of as ſtrong import as the word 


Fits. 122. 263. 2 Str. 904. in which laſt cafe the words © know- 
| ing J C to have been indicted,“ were held equivalent to an aver- 
ment that he had been indicted ; for if he had not, the Defendant 
| could not have known that he had been. And this furniſhes 
mother reaſon for ſupporting the laſt count; for a man cannot 
adviſedly incite a ſoldier to mutiny, unleſs he knows him to be a 


where the indictment charged that the priſoner was aiding and 
aſſiſting to one Iaſevell in an attempt to make his eſcape ; that was 
held; on a reference to the Judges, a ſufficient averment of Igſell's 
having attempted to eſeape. In indictments for ſeducing artificers 


(a) vid Seffens . p. 720, N 


ching more than deliverately, and cannot be held Nama to the 


deavouring to incite him to commit any traiterous or mutinous . 


however inconſiſtent they might be. Beſides, this is a caſe in 


endeavour to ſeduce or to ſtir up Matthew Lowe being a ſoldier. - 


 ſcienter, and that has been held ſufficiefit'in ſimilar caſes. Hawk. 
r. 5. |. 67. Rex v. Thomſen, 2 Lev. 208. Rex v. Lawley, 


ſoldier. 80 in a late caſe of Rex v. Tilly, O. B. S. June 1796, (a) 


it is never aun to aver that the Defendant knew the' perſon ſe- 
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ing of a ſtatute, even though it purſues the words of 1 it, is bad (a), 


_ Baker, the declaration ſtated “ gift or reward, ” whereas it ſhould 


diſtinct conſideration, The priſoner is not charged as an acceſſory 


decided on 33 H. 8. c. 1. and on that was founded the deciſion in 


point: and tlie indictment in the principal caſe, as far as we can col- 


to have omitted a material word. The preamble of 33 H. 8. which 


there can be no ſuppoſeable caſe of an endeavour to incite a ſoldier 


CASES IN MICHAELMAS TERM. 


duced to be an artificer. The King v. Myddleton, 6 7. R. 739. 
With reſpect to the 3d objeQion, I ſhall not argue that each of | 
the four offences ſaid to be created by the act would not be a 
felony. . But ſuppoſe that the priſoner had endeavoured to incite 
Matthew Lowe to all the acts mentioned in the ſtatute, and that 
fuch endeavour had been at one and the fame time; in that caſe, 
as far as the priſoner was concerned, his act would have been 
fingle, for the ſubſequent conduct of the perſon incited is , 


to any thing already committed, but only with an endeavour to 
incite to the commiſſion of ſome future offence. + It the endeavour 
was but one act, (and it muſt be ſo taken now, ) the indictment! is 
right, for it cannot charge the offence more accurately than it took 
place. If the act was general it cannot be made particular by 
the indictment. It is no objection, after verdict, that an indid- 
ment contains ſeveral felonies, if each is diſtinctly charged. Young 
v. the King, in error, 3 T. R. 98. Though the offences in that 
caſe were charged in different counts, yet the doing ſo is only 
matter of convenience. But in truth this was but one endeavour, 
eonſtituting but one act. 
The rt objection only remains to be G If it were 
neceſſary i in caſes of this ſort to ſtate the various means employed, 
it would be impoſſible ſo to frame an indictment as to make it 
tally with the evidence. The caſe in Str. 1127. is the only one 


he King v. Maſon, 2 T. R. 581. No one of the four caſes re- 
ferred to in Strange was on that ſtatute, and therefore they are not in 


lect from the report in Strange, could not have been good, as it ſeems 


is referred to in the enacting clauſe, mentions * privy / tokens;” 
NOW an indictment, which is more comprehenſive than the mean- 


The ſame. principle goes in anſwer to the King V. Maſon ; for all 
falſe pretences are not within 33 Geo. 2. c. 24. as appears by the 
opinion of Lord Kenyon in Young v. the King, in error. But 


to mutiny, Oc. which is not within 37 Ce. 3. As to Davy v. 


have averred which of the two it was. What is within the mean- 


46) Heat. Þ; 0. 15.4. e. 285 . 
3 74 . S | . LS ; 7 75 | 3 Lord ing 
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ing of 6 legitimo modo. elecus,” Hawk. lib, 2. C. 25. fo 57. 18 . 
queſtion of law, and the- manner of election ought to be ſhewn 
ſince no forfeiture can ariſe but on a lawful election. | 
The words © mutiny,” and. mutinous and traiterous practices, 
uſed in the 37 Geo. 3. are taken from 22 Geo. 2. c. 33. relating 
do the navy, and from the annual mutiny act, and the articles of 
war in purſuance thereof, which make thoſe offences puniſhable 
avith- death in ſoldiers and failors. The Legiſlature here ſtudiouſſy 
ſelected the word endeavour, as being of the largeſt and moſt 
general import. It mentions no particular modes of attempt, and 
no circumſtances accompanying the attempt, as neceſſary to con- 
ſutute the erime. Nor is the body of the act to be reſtrained by 
the preamble, as it has no reference to it; but is rather to be ex- 
tended to all caſes within the miſchief. The King v. Robin/on, 


indictment by the word © endeavour,” not to be the offence men- 
tioned in the ſtatute, would be to alter, not to conſtrue the ſtatute. 
Certainly © endeavour” does- imply an act done; it holds a 
middle place between compaſſing and actual perpetration ; it is an 
attempt to carry the operations of the mind into effect. There 
are many inſtances of indictments as large as the "preſent. In 
conſpiracy, which is an offence: known to the law co nomine, it is not 
neceſſary to ſtate the means employed. Rey V. Stirling, 1 Lev. 125. 
| Rex v. Kinner/ley and another, 1 Str. 19 3. This was again de- 
cided i in Rex v. Ercles, M. 24 G. 3. where Willes J. referred to the 
raſe 1 in Strange. In caſes of ſubornation of perjury, though ; 
moſt of the old precedents ſlate a promiſe of money, Tremaine's 


— OP 


801 in averring the offence of aiding Alta to eſcape, i it is uf 
ficient to ſay, 66 aiding and afliſting.” Rex v. Tilly. The form 
of charging an acceſſory before the fact i is, * that he did incite, 
move, procure, aid, and abet.“ Cr. Cure. Comp. 124. Lord 
Sancher's caſe, 9 Co. 1 16. Indictments for ſedueing artificers, 
merely purſue the words of the ſtatute (3). The Ki: Ing V. Myddleton, 
67. R. 739. 80 in maintenance under 32 H. 8. c. 9. Sav. 41. 
Co. Ent. 16 3. b. Rex v. Price, Tremaine's'P. C. 177: In forgery 
with intent to defraud, the fraud may be effected in various ways; 
yet in Rex v. Potocl, 2 Bl. 727. Leach, * it was held ng jog 
| to aver a 1 tent to defraud. 
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0. B. S. June 1796 (a). To determine the offence laid in this 


F. C. 5 168, to 174- yet moſt of the modern « ones 1 8 ſtate the 
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TIE - CASES IN MICHAELMAS TERM 


As the O. Bailey Seſſions in the December following, Perry 
Baron delivered the unanimous opinion of the Judges as follows. 
In this caſe three objections were taken in arreſt of judgment. 

1ſt, That the indictment does not ſtate in what manner, and by 
what means the priſoner did endeavour to ſeduce; to entice, and to 
ſtir up Matthew Lowe from his duty and allegiance. 
The ad objection was, that it ſhould have been averred in the 
indictment that the FR knew that Matthew Lowe was 4 
ſoldier. 


entice; and ſtir up, to commit mutiny, and an endeavour to ſeduce, 
entice, and ſtir up to commit traiterous and mutinous practices. 
The iſt objection, namely, that the indictment does not ſhew in 


| what manner and by what means the priſoner did endeavour to 


| ſeduce, to entice, and ſtir up, was ſupported by a ſuppoſed 
analogy to the rule, and the form of indictments in the caſe of 


falſe tokens and falſe pretences : and it was argued, that the. ſtatute 
upon which the preſent indictment is founded ſuppoſes a manner 
and means of endeavouring, by publiſhing papers and by ma- 
licious and adviſed ſpeaking: and therefore that the means uſed 
ſhould have been ſet forth. 

The anſwer to this objection is, that an ehdearour 1 to ſeduce, 
to entice, and to ſtir up, though a concluſion from an infinite 


variety of facts and circumſtances is but a concluſion of fact, is 
Itſelf a fact, admitting of no definition or deſcription ; that the 
fact is fully expreſſed by the mere force of the word © endea- 
your,” and can only be expreſſed by that word, like the words, 


& conſpire, maintain, aid, and abet,“ which in indictments for the 


offences of conſpiracy, maintenance, Nc. do ſufficiently expreſs the 
offences charged. in the indictment, without circumlocution, and 


without ſhewing 1 in what manner and by what means the con- 


ſpiracy, maintenance, aiding, and abetting c. were produced. 
We are therefor e of opinion that this objection is not ſufficient 


whereupon to arreſt this judgment. 


The 2d objeQion was, that it ſhould have been averred in this 


0 indictment that the e new that Mathew Lowe was 2 
ſoldier. 5 ; 


The argument urged i in 8 of this objection, that the 


| priſoner could not be guilty of the offence charged unleſs he 


Inet that the man upon whom he practiſed was a ſoldier, ſuggeſts 


one anſwer to * ob n, vix. that knowledge is neceſſarily 
73 . e x: BE. included 


The 3d objection was, that the fad count of the en 
comprehended two diſtin& offences, vis. an endeavour to ſeduce, 


7 
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. in the charge of endeavouring to ſeduce, Dr. Another 
Full and ſatisfactory anſwer is, that the word “ adviſedly” is in 
the indictment, vhich is at leaſt ee to the word nes 
This objection therefore cannot hold. 1 
be 3d objection is, that the ſecond count of 'this NPY IM 
.comprehends two diſtinct 6ffences. 

Probably it will be found to be a ſufficient ſte to this "OY 
jection, that (though this charge might have been branched into 
ſeparate offences) the whole may be but the parts of one fact of 

endeavour; which muſt be Rated as it 4s. But in the circumſtances 
in which this priſoner now ſtands convicted upon the firſt count 
of this indictment, to which no ſufficient objection has been 
uken, and upon which therefore judgment muſt be pronounced 
againft him, it is not abſolutely neceſſary that the J udges mould 
Add upon this laſt objection, and nN 1 forbear to Unto 
farther into the conſideration of it. | 
Upon the whole, we are of nde that üer hn no 8 
to ae the 4.19-roag and 3 ſentence Ou” N une ”_ 
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war Qniodab dne Desen after, dn 26 dap wt Anenciſof- 


ficer ſeizing 


Sp! * en, to wit, on, Hr. with force and arme, at the ſoap in che 
i arles Wakely, then and there being an officer of our lord the 2% fc 


| | - ; 4 1 From the ſeas 
King, in the ſervice of the'exciſe of our ſaid lord the King duly i within the 


N of 


conſtituted and appointed, and then and there being on ſhore in the 24 G. 3 


A ig. „ 
ſizing and ſecuring to and for the uſe of our Galt lord the King,” | 


alarge-quantity, to wit, 500 pounds weight of ſoap, which ſald 
ys Was then and there able to be ſeized by the ſaid Charles 
Waket, as ſuch. officer as aforeſaid ; . and then and there being in 
the peace of God, and of our ſaid lord the King, unlawfully and 
violently did make an aſſault, and him the ſaid Charles Wakely, ſo 
being them and there on ſbore in the dur enccutom of bis ſaid gi. 


| and duty in manner aforeſaid, unlawfully and forcibly did hinder, 


oppoſe, and obſtruct, to * a5, r. and o other W Ke, contra 


b W + p 434 


Alte Bower in the county of Eſer, in and bi, offen ul 


his office 2 8 
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de exeentian of his office and duty, as ſuch officer as aforeſaid, in 4. er 
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3d Count. The 5 as the 3 Fe Fr * 


This came on to be tried at the 0/d: $943 Seta in 5 — 


1797. e the Lord Chief Baron and abe J. when the 


* bag al. he DG. nid. 2 5 Roole, had. taken F 


quantity of ſoap out of a copper in the manufactory of an en- 
tered ſoap poiler near Rumford, in Zifex, without the Preſence of 
an exciſe officer, and were carrying it away in a cart, in order to 
ooneral it, when, Malely an exciſe ,of 


er attempted. to ſeize it; 
ongwhich he was aſſaulted by the Defendants aut.. Ken, 


andoReoker, Wakely had no warrant. 


Several points having. been reſerved at the trial fon FR opinion 


of the twelve Judges, at the inſtance of Zrady's counſel, they were 


this day argued (abfente, Buller. J.) in the Exchequer, Chamber. 
Kunnington Serjt. for the Defendant Brady. This indictment 


is framed on 24 Geo. 3. Se. a. Cot . the preamble (a) of 


which ſhews that it was made to prevent ſmuggling. The if 


objection therefore is, that the offence charged in this indictment, 
being within the exciſe laws, does not come within either the 


Aetter or the ſpirit of an act to prevent ſmuggling. The cuſtom 


i wn and the Exciſe have each their on fyſtem of - poſitive law, within 


= 2 


. * 
gs l. 


#* 
I” 3; 
in i 4 


: 05 une (50) from the ſea, at which the offence- was committed: 
HI 34 4 on ſhore are che words enn all the counts. It is 


wh” 


theendangerivg the! Nees of the offices of. ee three nt 0 D: 
the revenue acting in the due execution of 5 he N 1 
their duty,” Le. | . 785 | r 
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the letter of which a Defendant muſt be proved to have offended. 


Beides notliing is faid in the indictment with reſpect to the dif. 
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* The 10 op Fond 1 4 Whereas | My By fits , If s any bir oi or 6ficers of 


2 5 A6 laws heretofore made and now in force 1 A aeyy⸗ or in the ſervice of ile 


to prexent t che elsodeſtige importation and | 
runnigg of prohibited goods | and goods | 
liable to the payment of duties into this- on board any ſhip boat et deſſel within the 


kingdom, have not been ſufficient to anſwer 
. "the good. purpoſes thereby intended, that 
pernicious practice having of late” been 
greatly increaſed and carried on by large | ſtructed, or aſſaulted, in the due execution of 
armed veſſels at fea, and by numerous 
gangs of ſmugglers upon land, wien gteat 
viòlene. 
great loſs and prejudice. of the publie re- 


vehue, the detriment of the fair trader, and | 


cuſtoms or exciſe, being on ſhore or going on 
board, or being on board, or returning from 


limits of any of the. ports of this kingdom, 
or within four leagues from the coaſt 


| his or their office or duty by any perſon or 
perſons whatſoever, either in the day- time 
„ iis defiance\ of thoſe laws, to the or night, all, perſons ſo; hindering, C- 
being, convicted on indictment ſha]! be ſen - 
tenced to ard labour of en 16 n 


Jount? For aflavking: the laid Ghar les M. akely;: and "mn op- | 
—— poſing and ee n in the enden of: his office be 
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thereof, ſhall be hindefed, oppoſed, ob- 
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uus that this is at offence ĩuidictable at common lar; but a8 the 1797. 

| proſecutor has proceeded ſon 24 Geo. 3. Se. 2. c. 4. and the trial N 9 
has been had ont of the county where the offence was committed 

under / 7e no advantage can be taken of that circumſtance. * 

2dly, Suppoſing this offenes to be within 24 Geo. 3. Se. 2. c. 47s 

yet J. 15. of. That ſtatute ie virtually repealed as far as relates to 

the commodity in queſtion, by c. 48. /. 10. of the ſame year, 

which impoſes a penalty of 50/. on all perſons obſtructing an 

officer of exciſe in the execution of the powers given to him 

for ſecuting the quties upon ſoap. That an act may be virtually 

repealed appears from Rev: Cater, 4 Burr. 206. and Rex v. 

Davis, Leach, 1 Ed. 252. [ Heath J. There the ſtatutes by which 

the former were held to be repealed, were paſſed in ſubſequent 

ſeſſions; where both ſtatutes are paſſed in the ſame ſeſſion, the 

latter is only explanatory.] 3dly, By 23 Geo. 2. c. 21. / 34. and 

56. 3. c. 43. / 20. exciſe officers are directed to procure a war- 

rant previous to their entering, any place whatſoever. for the. purpoſe 

of ſeizing ſoap hid or concealed. Malely therefore ſhould have 

had a warrant in this caſe, and not having been cloathed with the 

authority required, he was not obſtructed © " the due execution” 

of his duty. 

Lord ron Ch. J. Exxx Ch. J. aud leans Ch. B 

expreſſed themſelves very clearly of en. that this laſt Point 

could not be ſupported. 

Knowlys for the proſecution. F is any attempt W 

defraud the revenue of any duties; and ſmugglers by land as * 

well as by ſea, were within the contemplation of 24 G. 3. Se. 2. 

c. 47. The words uſed in { 15. of that act are officers of the 

cuſtoms or exciſe, Oc. in the due execution of their duty, Sc. 

This includes the whole range of that duty which belonged to 

| exciſe. officers before the paſſing of the act; and 10 Ann. c. 19. 

+ 19. having empowered officers to ſeize ſoap, this duty was then 

= known to the Legiſlature. bo heſe laws were all made in pari 

materid for the benefit of the revenue. The words ©* on ſhore,” 

uſed in / 15. of 24 G. 3. Sefſ. 2. c. 47. are equivalent to “ on 

| land;” and fo it was held by i lon J. in the caſe of the King v. 

England, 0. B. S. 1788, (only four years after the paſſing of the 

20 ;) on this objection being taken, who ſaid, the words on 

iore” were only inſerted in contradiſtinction to © on board a ſhip,” 

| and to provide againſt the officers being obſtructed in either ſitua- 

tion. The above deciſion has often . cited and never hitherto | 

called in . 
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ARGUED and DETERMINED 


IN THE 85 
Court of COMMON PLEAS, 
„„ 
Hilary Term, 


© Ia the Tirty-eighih Year of the Reign of Gon III. 
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Joxss « V. Crar. 


L "EW geit. n on a ener * a a rule to 

ſhe w cauſe why the Plaintiff, who had proceeded againſt the 
Defendant by action and indictment for the ſame aſſault, ſhould 
not be directed to make his election to purſue either the one or the 
other, the Court refuſed the rule, ſaying, the Defendant might 
- apply to the Attorney General for a nolle proſequi, if there 1 wes any” 
thing vexatious in the proceeding by indictment. 


Le Blanc now ſtated, that the Attorney General having been 


agents, that 8 he had been in office it had been a rule with him 
never to grant a nolle proſequi in ſuch caſes (a). 


applied to for the above purpoſe, had informed the Defendant's 


The Court doubted if ſuch an application had ever- been allowed, . A 
faying, that the fine to the king and the damages to the party were 
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ceed againſt 
2 Defendant 
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ment for the 
ſame aſſault, 
the Court 
will not com- 
| him to 
2 his 


election. 


N * in their naure, and that if r did what Was : I 


{a). Vid. tam. Rex v. Fuller Bla. 


| Wh 719. n it ear to have been uſual coutſe. | 
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? at | deſired of them in this inſtance, they muſt lay it down 28 3 
. 1 rule, that parties muſt always make their election. 


f 
Jones 
v. — £4 Blans too wotcing vy hu | — — 
Bow 3 | f 7 5 
For: 550. 8 Gatirox Dethandant v. Harvey Tenant. 
can. CKELL "Bute. haves e a rule to ſhew cauſe why the 
will not per- IL 
mit the mi/e * miſe joined in a writ of right between theſe parties ſhould nor 
armed pr be tried by a jury of the N of ; Dorſet inſtead of the grand 
to be tried by aſſize; 45 
a jury inſtead 
"of thegrand William: Serjte for the tenant conſented; but ſtated that the 
aſſize, though 
both parties attorhey for the demandant had premiſed to make certain ad- 
9 | deſire it. 


miſſions at the trial in caſe the tenant would conſent, and deſired 
that the rule might be made abſolute on thoſe terms. 
e E xAE Ch. J. When this was firſt moved the Court felt an 
; oObjection which Ihave f not yet got « over. Lon deſire to alter the 
| ON proceedings in a writ of right by conſent. _ That form of action 
1 hold to be Vrlcbigſmi Jul. at the preſent day: : and 1 do not feel 
any inclination to give aſſiſtance to a courſe cf proceeding which 
| goes to diſturb a poſſeſſion of 30 or 60 years. If you will have 
a writ of right you muſt follow the courſe marked out by the 
law. This is the inelination of my mind at preſent, though I do 


„ mean to ſay that if my ee ſhould * it 2" to 2 
GE fe IE the rule that” I ſhall oppoſe . t. 2 Re} Ar Was 17 | 
r expreſſed. him(@lf 1 the 840 eee 5 ſeemed 
90 ſhink that other inconveniencies might ariſe if the rule were 
; ghee granted, from the want of proceſs to compel the; witneſſes to 
tend. and of power to. ec chem in n of r com- 
Rooks J of the fame wpinion. Mig TH 155 As 
33 8 Nule diſcharged. 
) 8 Gobi. v. Butonan, 0; 
wa fons Rege For taking vine,” N fie e e eee 
to a'feme : 


| covert, with Cognizatice as balliff of C. e! « becauſe he a5. that 
5 one John Pubd long before the ſaid time when Oc. to wit on 


the eſtate 

' without the contr ro] of her-huſband ; ; held, that ſuch. a power was void, as deing iactoſiſlens with the fee 
given to * che rg inte, and that | the could not convey. N 099. 5 © 
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| ah was feiſedin' his demeſne as of ſer of and in the ſaid 
farm and tenement with the appurtenances in which &e. And 
being ſo thereof ſeiſed he the ſaid Jobn Poad long before the ſaid 
dime when e to wit on c. at ©. in due form of law made his 
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| 8. 
1798. 


Goovity 
7 


Balda. 


4aſt will and teſta ment in writing, and thereby gave and deviſed unto 


his ſiſter Eber Rogers her heirs and aſſigns for ever the ſaid farm 
and tenement in which Oc. with the appurtenances. And the 
ſaid John Poad by his ſaid will declared that his will further was 
that what eſtate and effects he had thereby given to his ſaid fiſter 
ſhould be fally veſted in her notwithſtanding her coverture, and 
that ſhe might give fell and diſpoſe of the ſame as ſhe ſhould 
think proper, and alſo give acquittances and other diſcharges ſo 
as not to be under the controul of her own huſband the ſaid 

0. Rogert, which ſaid huſband ſhould not intercede or meddle with 
any of the eſtate or effects thereby given to his ſaid ſiſter. 
And the ſaid Jobn Poad afterwards and before the ſaid time when 


Gr. to wit on e. at E died ſo ſeiſed of his ſaid eſtate of 


and in the ſaid farm and tenement in which c. with the 
applrrotitnces, after whoſe death to wit on He. the ſaid C. Rogers 


and E, der his wife by virtue of the faid will entered into the ſaid 
farm 154 tenement in which c. with the appurtenances, and be- 


came ſeiſed thereof in their Nele as of fee in right of the ſaid 
Eber, and being ſo ſeiſed dc.“ It then Rated, * that C. Rogers 
and Eſther his wife by Jeaſe and releaſe conveyed the premiles to 
F. Merry i in fee to the intent and purpoſe that C. Rogers might 
receive an annuity or rent-charge of 40 J. for tis life payable half- 
yearly with power of diſtreſs ; that P. Merry by virtue thereof 
became ſeiſed of the premiſes i in fee ſubject to the above annuity, 
and the faid C. Rogers became ſeiſed in his demeſne as of freehold 
for life of the ſaid annuity ; that 1407. for ſeven * pay- 
ments were in arrear. Wherefore te,” i 5 


Plea in var that Eftber Rogers ef before the firſt half-yearly 


payment of the annuity became due. 
Jo this there was a general demurrer and joinder, I, 


Shepherd Serjt. for the Avowant. The queſtion is, \ Whether 


Eber Rogers could convey the premiſes in diſpute without levying 
a fine, the eſtate by the words of the will having been given to her 
in fee, with a power to diſpoſe of it without the controul of her 


huſband? The diſtinction taken in the books is this: If a power 
. to a ed waman, ws an eſtate be allo. given to her 
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by the lune will, yet if the power does not flo from the eſtate, 
ſhe may convey without fine ; though if the power ariſe from the 
mere poſſeſſion of the eſtate it is otherwiſe, In Co. Lit. 1 12, 4. 


70. it is ſaid * If ceftuy que uſe had deviſed that his wife ſhould ſell his 


land, and made her executrix and died, and ſhe took another 
huſband, ſhe might ſell the land to her huſband, for ſhe did it in 
auler droit, and her huſband ſhould be in by the deviſor.“ It is 


. fre that the power there was to ſell, but the power in this caſe 


being ſpecifically given by the will is as diſtinct as if given for the 
125 purpoſe of ſale; and Ether Rogers muſt be conſidered i in the ſame 


light as any other perſon executing a power. 1 Roll. Abr. 


H. 329. pl. 10. Bro. Abr. tit. Cui in Vi td, pl. 15. The diſability 


of a feme covert to convey by deed is the ſame as to diſpoſe 


8 by will: now in Gibbons v. Moulton, Rep. temp. Sir H. Finch 346. 
the Court held a power to will given to a feme covert to be diſtindt 
from an eſtate given to her by the ſame inſtrument. In Daniel v 


Vbley, Sir M. Jones 137. Latch. 9. 39. 134. Ubley deviſed his 
| houſe © to Agnes his wife to diſpoſe of at her will and pleaſure, and 


to give to ſuch of his ſons as ſhe ſhould think beſt: Agnes having 
married again, and enfeoffed #7 iam the ſecond ſon in fee, and 
made livery, the conveyance was held good: nor does it make 
any difference that a number of perſons were pointed out in that 


_ caſe from whom the feme covert was to ſelect one, and that in the 


Preſent caſe Eſther Rogers might ſelect whom ſhe pleaſed. Where- 
ever the power of appointment is diſtinct from the eſtate, a feme 
covert. may be conſidered as a feme ſole.  Grigby v. Cox, 2 ez. 
517. 1 Bro. Chan. Caf. 20. Dighton v. Tbomligſin, Com. 194. 


5 The teſtator i in this caſe has given a power to E. Rogers which ſhe 


never could have derived from the mere poſſeſſion of the eſtate. A 
power to a feme covert to make leaſes without her huſband, or to 
convey a reverſion after her own eſtate for life is good, becauſe i 'E 
gives a right to do that which ſhe could not do without it. Bayley | 


v. Warburton, Com. 494. Poxwell on Powers 34. Doe v. Strachan, 


Cowp. 208. 80 here an eſtate having been deviſed to a woman 


already married, who had no right to convey without her huſband, 


unleſs by virtue of the power ſpecifically given; ſhe does in con- 


b ſequence of that power acquire a right to do ſomething which by 


operation of law the would not have had. It is manifeſt that the 
teſtator intended to give an eſtate to E. Rogers free from the 
controul of her huſband; but if the Court decide againſt this 


pour the will not have an * free from the een of her 
7 * . „„ 5 ae, 
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of a child born he would be tenant by the curteſy. In order to 
give effect to the teſtator's intent, the Court may conſtrue this 


appointment to herſelf and her heirs, or an eſtate to her for life, 


conditional, and might therefore n without fine. Co. Lit. 


216. and n. 119. ed. 15. , eee | 
80 Blanc Serjt. contri, 1ſt, As to the 1 of the devifor, 


it is manifeſt that he wiſhed to relieve E. Rogers from the con- 


troul of her huſband. Now the inſtrument in queſtion was made 
for the benefit of the buſband and immediately under his con- 


« power” in law may be thus defined, vis. an authority given to 
one perſon to be exerciſed over the eſtate of another but there is 
no caſe where an authority to be exerciſed over So eſtate of the 


under the power has always been held to be in by the conveyance 
of the donor. In the caſe put Co. Litt. 112. 1 Noll. Abr. p. 329. 


true that though a certain intereſt be given to the wife, yet ſhe may 
5 execute a power collateral to the intereſt, as in the caſe of a life- 
| eftate given to a feme covert, with power to diſpoſe of it by will; 

be power there being collateral to the intereſt, fi Ince it extends to a 
part of the eſtate to which the intereſt does not. Thus in Gibbons 
v. Moulton, an annuity was given for the life of A. B. which might 
laſt longer than the life of the devilce, and therefore the deviſee 
was enabled to diſpoſe of the remainder. In Daniel v. Ubley it was 
the opinion of Jones, that the wife took an eſtate for life, with 


viſor as ſhe pleaſed, or that ſhe took a fee · ſimple conditional, in 


Tomlinſon, the wife there had only an eſtate for life, with a power 
over that part of the eſtate. which was not diſpoſed of. The caſes 
in Chancery are not of authority here, ſince that Court cures any 
daa ariſing from legal diſabilities. This is like the attempt 


ber under a power without three * wirneſſes, or like a 
mn 42 335 deviſe 


* 


babs for if a ſine be neceſſary he muſt join in it, and in caſe 


deviſe to be to ſuch uſes as the wife ſhall appoint, and until that 


- remainder to ſuch uſes as ſhe ſhall appoint, remainder over to 
her heirs; in either of which caſes ſhe would take a fee-ſimple 


troul, eile to ſecure an annuity to him for life. adly, T he word 


- donee has been conſtrued to be a power. The party takin) g the eſtate 


F- 10, the wife would have a mere naked authority without any 
Intereſt in the eſtate over which the power is to be exerciſed. It is 


power to convey the remaindet to ſuch of the ſons of the de- 


which laſt caſe as well as in the firſt the conveyance was good. 
- Bro. Abr. tit. Cui in vitd, pl. 15. With reſpect to Dighton v. 
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in Hobergham 1 v. Vi cent, 5 7 erm Rep. 92. to execute a deviſe of — 
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ae of lands in tail with a reftriQion on the doviſes from ſuffer. 
ing a recovery. The deviſor in this caſe has given to the wife 


as great an eſtate as po and ſuperadded a Se to 8 8 of 


it in a way which the law does not allow: 
_ Eyre, Ch. J It anc me on reading this caſe, "Ig it would 


| be very difficult to ſuſtain the conveyance in queſtion : and when 


it was admitted in argument that this was a deviſe in fee-ſimple 


with a power ſuperadded I did not comprehend how that could 


be. My brother | Le Blanc has argued the caſe very luminoully 
and ſatisfactorily, and ſo as to eonvince me that a power is incon- 
ſiſtent with ſuch an eſtate. If we trace back the nature of uſes, it 
will be clear that this cannot be conſidered as a power. Powers 


are the modifications of the uſes of that. eſtate, which a man has 


to diſpoſe of; and great latitude is allowed in making thoſe W. 


5 difications. If a man employ the proper means, he may create al 


kinds of. powers that are conſiſtent with, and within. the extent 
of his fee-fimple; and until his fee-ſimple i is exhauſted, I know of 
no power, no diſtribution, (provided i it do not violate the rules of 
law,) which could not be ſupported: as far as that goes the doctrine 
of. powers is very intelligible. The power which any one creates 


muſt be exerciſed over his own eſtate; ; but when it has been exer- 
| ciſed over that eſtate to the extent of that eſtate, that is, when he 


has given. away the whole fee-ſimple,. and; the whole uſe of the. 


fee · ſimple too, it ſeems to me that he is funktus officio. _ What re- 
mains for him to do? All which he does beyond that goes to ſay 


in what manner the fee-ſimple ſhall be enjoyed by the donee, and 
is matter of direction intended by the donor to controul all the rules 


of law, When: a: deviſor: gives an eſtate to a feme covert and at- 
tempts to relieve her from the diſability ar riſing, from her coverture, 
his eſtate being exhauſted, the law muſt controul her enjoyment 


of it. Iti is true that he may. modify her enjoyment of the eſtate, 
2s far as is within. the uſe of the eſtate, as if he make a convey- 


ance in fee to truſtees, and direct that the wife ſhall have the eſtate 
to her ſole. and- ſeparate uſe, and make a ſubſequent declaration to 
ſuch uſes a8 ſhe ſhall appoint, the uſes will wait upon that decla- 


ration, and as ſoon as any ſtep has been taken to execute the 


power, the uſes will receive that direction from the appointment 


which he intended that they ſhould receive. In that caſe the ap- 


_ pointment under the power will enure as a limitation of thoſe uſes 


which he had a right to limit, But the preſent caſe ſeems quite 


deen the foope. of 4 power, and of . the rules of law which 
have 
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have prevailed with reſpect to the execution of powers. The 1798. 
geviſor has given a fee-ſimple to the wife to be enjoyed by her 6505777 | 
to her fole and ſeparate” uſe: what does the law ſay? The law 22 70917 

Leica 
ſays that a feme covert cannot take an eſtate to her ſole and ſepa- | 

rate uſe.” The deviſor ſhould have taken the neceſſary eps to 
carry his intent into effect: he ſhould. either have deviſed the 
eftate to truſtees with the uſes waiting on what he might authorize 
her to do, or he ſhould not have given her the whole fee: in 
either of which caſes this power might have been well executed. 9 
This appears to be the ſtate of the caſe on principle ; and on au- 
wort there is nothing which goes to eſtabliſh that where there | 
is a direct conveyance of an eſtate in fee-limple any uſe can be 
grafted upon it; much leſs a uſe of this nature, the object of 
Wjhich is to enable 4 feme covert to do What by law ſhe is diſabled „„ 
from doing. All powers which can be given, muſt be part of the 
uſe of the fee-limple, and the moment that uſe is exhauſted, there 
can be no ſuch thing as annexing ſome new uſe, beyond all which 
the party” himſelf had to Sie. I think therefore that the cafe is 18 

with the plaintiff. . 85 
We 1 by tranſpoſing che claulcs of the witt the Court 
can give effect to the whole will, they may do ſo, but they muſt 
be careful not to thwart the intention of the deviſor, by giving a 
different intereſt from what he intended. If by tranſpoſing the 
clauſes they could come to the concluſion. that an eſtate for life 

| only veſted in the feme covert, they might hold the power of | .» | 3 
pointment good; for f in that caſe, this would be a deviſe of a an ns 
| ellate'fot life to E. Rogers with a power to diſpoſe of the T6. 

E maiting intereſt being. in another perſon. My brother Le Blane's 

| definition of a power is certainly correct. It is an authority 

enabling one perſon to diſpoſe of the intereſt which i is veſted in 
abother. Let us ſce then if it be poſſible confi iſtently with the 

intention of the deviſor to confine the intereſt of E. Rogers to an 1 5 
| eſtate for life. Nothing can be mote poſitive than the expreſſions 5 

of the will which deſcribe the intereſf\ which E. Rogers i is to take. 5 
The words ate © to E. Rogers her beirs and alligns for ever,” 

a 4d not.content with this the deviſor adds, „that what eſtate oe 
© effects he had given to his ſiſter ſhould be fully veſted in her 
„ notwithſtanding her coverture,” &c. This deviſe is as explicit as 
poſſible, and creates in her a complete fee-ſimple. Then the power 

| given is inconſiſtent with the eſtate, and we cannot reduce the 
latter to an 2 eſtate for life, £ for v we cannot vary the intereſt which 
5 the 
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conſtrue this to be a deviſe to ſuch perſons and uſes as E. Rogers 


Gobi | 
5 ſhould appoint; and for want of ſuch appointment to her and her 
bheirs. If the deviſe had ſtood thus, ſhe could have taken nothing 


till her death; or till her appointment. Now the deviſor clearly 
intended that ſhe ſhould take immediately: we cannot therefore 
- make this conſtruction without doing actual violence to the will. 
The deviſor ſeems to have had two intentions which are incon- 
| ſiſtent ; one was, to give an eſtate in fee to E. Rogers; the other, 
| to qualify i It in ſuch a manner as that her huſband ſhould have! no 
power over it; which laſt is contrary. to the rules of law: the Court 
will therdlore carry into effect the firſt intention, and reject the 
other. How does this caſe. differ from an attempt to create a power 
_ diſpoſing by will atteſted by one witnels, or to deviſe an eſtate 
tail with a reſtriction on the deviſee from ſuffering a recovery ? In 
this as well as in the caſes I have put, we can only ſay, the law 
will not allow of ſuch a diſpoſition. . 75 
Rookx, J. A point has ariſen from the circumſtances of this 
caſe which has never before been determined in a court of law; 
| 8 from which I infer, that ſuch an attempt has never before been 
made, or if made, has been deemed inſupportable. The law lays, 
that a married woman ſhall not alienate without fine. If a man 
would give a fee-ſimple to a feme covert, with a power to alienate 
without fine, he muſt do it by means of truſtees, - That has not 
been done in this caſe. When a man gives a fee · ſimple, he ſhall 
not be allowed to fay, that ſuch fee-ſimple ſhall not be ſubject to 
all the reſtraints which the law impoſes upon it. The deviſor having 
5 given a fee-ſimple, he could add nothing to it, and conſequently / 
„ the ſubſequent power is void. It has been ſaid, that poſſibly by 
= our deciſion 1 we ſhall defeat the intention of the deviſor; but if that 
intention be contrary to law, it does in fact defeat itfelf, It ſeems 
: f however to have been his intention, that the object of his bounty 
1 ſhould not act under the controul of her huſband. On the fads 
of this caſe, however; it appears that ſhe has acted under his con- 
*  troul, baving conveyed an eſtate to her huſband jointly with DG: 
and without the intervention of * det authority. - 
. for the baren 
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SSUMPSIT FR „ A pardon if 


Pleas. 1ſt, Non-afſumpft. adly, That the Plaintiff, before 4 er wg 
the time of the action commenced; was convicted of feloay, and 1 
ſentence of tranſportation paſſed upon him. ſeal. 
Replication joining iſſue on the 1ſt. plea. As to the 2d plea, that 
after the ſaid conviction of the Plaintiff, and after the giving of the 
ſaid judgment in the ſaid plea mentioned to have been given againſt 
him as aforeſaid, and before the ſuing forth of the original writ of the 
Plaintiff in this behalf, (to wit,) on, &c. at, &c. our ſovereign lord 
the now king, in conſideration of the opinion of the judges of our 
ſaid lord the king in the Plaintiff's behalf, was gracionſly pleaſed 
to extend his gracious mercy unto the Plaintiff, and did then and 
there grant the Plaintiff his ſaid Majeſty" s Free pardon for the aid 
crime, of which the ſaid Plaintiff was fo convicted, as in the 2 
1 ples is mentioned. And this, &c. Wherefore, Ge” 
To this there was a ſpecial demurrer, for that the ſaid Plaintiff 
hath not in or by his ſaid replication alleged or ſhewn in what 
manner the ſuppoſed pardon therein mentioned was granted, or 
that the ſame was under the great ſeal of Great Britain; and alſo 
for that the ſaid Plaintiff hath not in or by his ſaid replication ſet 
forth or ſhewn the letters patent, if any, by which the ſaid parcon | 
was granted, or brought the ſame into court here; and alſo for that 
the ſaid ns is in . reſpects, pncertain, inſufficient, and Sd 
informal. | 
Joinder i in demurrer. 
Kirby Serjt. being called upon by the e cburt to ſappore the re- 
plication; contended, that although the caſe of the King v. Beaton, 
1 Bl, 479. was an authority to ſhew that a pardon is not good unleſs 
under the great ſeal, yet that it did not prove the neceſſity of 
averring that circumſtance ; but on the contrary, that it muſt be 
implied from the Plaintiff's averment of his having received a free 
fardon, that it was under the great "ag ſince no other n is 
good (a). 
Erxx Ch. * 1 take it that every thing: under the great fea 
maſt be pleaded fab Helle 7 illi, and that a pardon muſt be under 


the 8 ſeal. is clear. . However, that this ay oo be aalen * 


* A i 
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1798. ts I think it right to mention that under fome ſtatutes the 
"Oy king's fign manual actually carried into execution, and the condi- 
2 — tions performed, may amount to a ſtatute pardon. rag Goole are 
N exceptions not at all 4 this caſe. wt 
Her Curiam, hin udgment for 55 e Defend 
Palmer "_ for the Defendant. 1 
Feb. zd. Sir w. Sram ES Wc 25 Ar; Sheriff of Mid- 
e ors dheſex, v. Jonanvor. en 
beg T* Defendant previous to the commencenient a this action, 
Ore 
action com- Which was on a bail - bond, quitted this country and reſided 
| _. with his family i in Dublin, having left his mother in poſſeſſion of 
Lom, leaving (4 cottage and furniture which he formerly oceupied. A ſummons 


to appear having been ſerved at the cottage, and no appearance 


been entered, a diſtringas iſſued, under which forty „„ were levied | 
ſerved a ſum- ON the effects in the mother's poſſeſſion,  » 
penr at the © Shepherd. Serjt. on her part now moved for a. calls; nifi to "I 
tg 4 the. proceedings, and that the levy ſhould be reſtored with coſts: 
——_— and cited Webſter v. M*Namara, Trin, 32 Geo. 3. imp. Pracl. C. B. 
appearance; 619. Ath ed.; where a ſimilar application * the wife of a perſon 
pay 478 out of the kingdom, was allowed. 
| The Court were of opinion, that as the Defondont 1 had good 
within the bailiwick by which he might be diſtrained, the proceed- 
ing was regular: but that at any rate the mother, who had no in- 
tereſt i in the goods taken, could have no right to make this appli- 
cation. And Eyre Ch. J. added, that the caſe of  Webfier v. 
Macnamara, if law, differed from this, as the application there was 
not made by the ite, on her own BERDURG, but on the part of her 
| buſband. | 1 e 
eee 1 noting by k TH motion. 1 . 
„ P'S. 46454 : Durs co v. Pas suokzE. ” 


Arn on a policy of inſurance, with a count for money 
; had and ws, The Defendant paid five Suigeas into 
court. Fo 


that the ſhip was fed to fail from A. 10 B. and from B. to C. ts vorige FELL A. to B. was /as performed, 

but that from B. to C., being unavoidably prevented, the ſhip returned to A., from thence proceeded im- 

mediately to C. and in performing the voyage om. 10. to De was lot; and this was held a good com- 
mencement of che 9 . | | 

e EIN 1 15 15 . The 


m THE THIRTY-EIGHTH YEAR OF GEORGE IN. 
The ſhip Timandra being about to ſail on a voyage from Liſbon 


to u Madeira, from Madtira to Saſ on the coaſt of Africa in ballaſt, 
and from thence back to Liſbon, with a cargo of wheat; the Plaintiff 


directed his broker to make three inſurances, vis. one on three- 


fourths of the ſhip for the round voyage, one on three-fourths of | 


' the freight on the voyage from Lz/bon to Madeira, and one (which 
was the infurance in queſtion) on three-fourths of the freight from 
| Saf to Liſbon. — The two former were effected without any diffi- 
5 culty, but the broker was not able to get the third underwritten at 
the ſame time, on account of the diſtant period at which the riſk 
was to commence: however, on a repreſentation ſome time after- 


wards, that he had received intelligence of the ſhip's arrival at 


Madeira, and that the was about to proceed on her voyage imme- 


diately, this alſo was effected. When the Timandra arrived at 


Madeira, all the crew except two, being alarmed by reports of 
ſome Mooriſh cruiſers being off Saſt, and of their having captured 
and ill-treated a Dane and an American, quitted the ſhip, and re- 


S fuſed to return to it unleſs the captain would promiſe to fail imme- 
diately for Liſbon. Under theſe circumſtances, the captain carried 


the ſhip back to Li/bon ; but on his arrival there, the charterers in- 
ſiſted on his proceeding directly from thence to S/; which he 
accordingly did, and was captured in his return from Saff to Liſbon. 
It was in evidence that the difference of ſeaſon ariſing from this 
delay did not vary the riſk, 10 
This was tried before Eyre Ch. J. at che Guildhall ſittings 
after Trinity Term, when a verdict was found for the Plaintiff. 
A rule having been obtained in Michaelmas Term, calling on 
the Plaintiff to ſhew cauſe why the above verdict ſhould not be ſet 
aſide, and a new trial be had, on the ee the Wee inſured 
| never having commenced, 
Shepherd Serjt. ſhewed cauſe. I 3 iſt, That the voyage 
in which the ſhip was captured, was the voyage inſured ; ſince the 


\ previous voyage from Li 1/bon to Madeira, and from thence to Sali, ; 


never having been abandoned, was deadly though not in fat 


performed. The Timandra failed from Liſbon to Madeira with a 
cargo, and from Madeira to Saffi by way of Liſbon in ballaſt, If 
the had taken in a new cargo at L:/bor, and had failed on a dif- 


ferent obje&t from that originally in view, it might have been con- 
ſidered as an abandonment, Here there was not only a probable 
cauſe for the ſhip's return to Lisbon, but the captain was under the 
3 of * for the benefit iy his owners, Deviation to 


avoid 


PAss Mok. 
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avoid perils is juſtifiable, and the new courſe therefore which wa, 
taken may: be conſidered as a continuance of the original voyage, 


ſince it is not neceſſary to return to the point from which a devi. 
ation commenced (a). Doubts- occurred at the trial whether the 


captain had not returned to Liſbon without probable cauſe, and 


therefore abandoned the voyage; and whether, as the voyage from 


Liſbon to Saſi was performed at the inſtance of the charterers, the 
captain's intention to abandon the original voyage was not thereby 


proved: but both thoſe queſtions have now been determined by 


the jury. 2dly; This was merely an inſurance on a voyage from 
_ Saffi to Liſbon, which has been literally performed: and it was not 


neceſſary to perform the preceding voyages from Liſbon to Madcira, 
and from thence to Safi, in order to make that good. I do not 


contend that this was an indefinite inſurance on any voyage from 


Sal to L i bon, to be performed at any time: if the riſk had been 
£ materially altered, (as if the ſhip. had firſt gone to the E= Indies, 
and a Spaniſh war had broken out,) the underwriters would have 


been releaſed. It may be faid perhaps that they ſpeculated on the 
time when the riſk was to commence : but there was no warranty 


in this caſe: it was repreſented that the voyage in queſtion was to 


be performed after certain other voyages; and the repreſentation 


Was. true, for it was originally intended that the Timandr 2 ſhould 


take that courſe, but by ſubſequent. circumſtances ſhe was prevented 


From fo doing. The policy therefore is not void for miſrepreſent- 


ation; nor was the riſk of the underwriters at all altered, as the 


deviation was juſtified by neceſſity. 2 
Adair and Le Blanc Serjts, in ſupport of the rule. As to the la 


point made by the Plaintiff's counſel, we contend, that wherever a 


voyage is inſured from A. to B., it muſt be underſtood either that 


the ſhip is at A. at the time of the inſurance, or it muſt be ſtated 
how and when ſhe 1s to arrive there: otherwiſe it. will be an in- 
definite inſurance on the firſt voyage which the Tthip ſhall make, 


from A. to B. with the ſame maſter, and the other requilites of the 


policy. Now if it be impoſſible | to make an inſurance on a voyage 
from A. to B., without ſtating whether the ſhip i is at A. or when {hc 


Y il be there, that circumſtance if ſtated becomes an ingredient of 
the riſk inſured ; and this ſeems to have been the underſtanding of 


the underwriters i in cht preſent caſe, who refuſed to inſure till they 
were informed of the ſhip” s arrival at Madeira. This was not an 


inſurance on any voyage which the ſhip wight make from Safi to 


| Liſbon, but on a voyage {ron Safe to Liſbon, being 28 of a 


* Delany v. Sundl, 1 7 R. 22, 
| yoyage 
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voyage already commenced, from Li/bon to Madeira, from Maderia 


to Saff, and from thence to Liſbon. Nor was it neceſſary for the 


underwriters to require a warranty that the Timandra ſhould go 


the whole voyage, having a repreſentation to that effect: and as 
the only difference between a warranty and a repreſentation is, 
that a mere formal deviation from the one is fatal, and only 


2 ſubſtantial one from the other, this policy is clearly void, for the 


deviation here was ſubſtantial.- With reſpect to the firſt point, 


the voyage inſured was abandoned ; or rather as the latter part of 


the previous voyage was abandoned, the voyage 1nſured never 


commenced. At Madeira the captain was to exerciſe his judg- 


ment whether it was more for the benefit of his owners to re- 


linquiſh the voyage altogether, or to wait at Madeira till he could 


find the means of proceeding. He did exerciſe his judgment, 
and by returning to Liſbon, evinced that he thought it better to 
| abandon. The voyage undertaken at the inſtance of the charterer 
was à new voyage: no recommencement of what had once been 
abandoned could make the underwriter liable. 
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ExRE Ch. J. At the time of the trial, I had en Splits Y 


bf this caſe ; but the diſcuſſion of to-day, and the opportunity. 
which 1 have had of. further conſidering the queſtion, have in a 


great degree cleared them up. If I had continued to doubt 
1 ſhould be unwilling to interfere with a verdict of a ſpecial jury 


of merchants on a ſubject of this kind, unleſs I clearly ſaw that 
ſome principle of law had been miſtaken ; or unleſs I was bound 


by authorities to pronounce that verdict wrong. With reſpect to 
authorities there are none, for this is admitted to be a new caſe: 
we ought therefore to be fully fatisfied, that upon ſome prin- 
«ple of law the verdict is wrong before ave interfere by grant- 
ing a new trial. It has been argued in ſupport of the rule, 
that the voyage Abel was the third branch of a ſpecific voyage, 
ſpecifically deſcribed in the policy: but I take the voyage inſured 
| t0 be a voyage from S to Liſbon only. Now that the voyage 
ſo deſcribed did literally commence there can be no doubt, and I 
"Know no way in which that voyage could be reſtricted in point of 
commencement or connexion with any other voyage, but by 
repreſentation or warranty. That point was ably put by my 
brother Shepherd : If a man be aſked to underwrite a voyage from 
M to Liſbon, he naturally ſays, Let me know what this voyage 


is and at what time it is to commence, that I may judge of the 


| tſk, 1s the 1 now at Saff, or where i is ſhe d He will on. a 
e 5 „ repre- 
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repreſentation, and that repreſentation ought to be true: here the 


repreſentation was, that the ſhip was bound from Liſbon to Ma. 
. gdeira with a cargo, from Madeira to Saffi in ballaſt, and from 


thence to Liſbon. That repreſentation was really true at the time 


that it was made, and the underwriter was to form his own calcula- 


tion of the time when the Timandra would arrive at Sg. If the 
inſurance was made on a repreſentation which was true at the time, 
it will be difficult to ſtate a caſe where ſubſequent events, not hap. 
pening through miſconduct, and not totally diſappointing the voyage, 


will diſcharge the underwriter. He formed his judgment of the 


caſe, knowing that all was executory, and that an alteration might 
ariſe of a kind that might increaſe his riſk ; upon the repreſenta- 
tion made to him he underwrote. The fact is, that the repre. 
ſentation being true, a circumſtance occurred under which the 


captain was diſtreſſed how to act, and reſpecting which there 
might have been different opinions: he reſolved to go back to 


Liſbon; the charterer there called upon him to fulfil his engage- 


ments; he failed accordingly, and arrived at So; and in the 
Courſe of his voyage home was captured. Then why have the 


jury done wrong in ſaying that the underwriters are liable? 


15 They were literally bound to inſure a voyage from Safi to Li Mon; 


tied up, indeed, as far as a repreſentation of the projected voyage, 
executory in its nature, could tie it up, and that repreſentation Was 
true at the time that it was made. The voyage from Saffi to 
| Liſbon might have been performed with as much eaſe after the 
circuitous voyage had taken place (unleſs a Span 1% war had broken 


out) as in the direct courſe originally propoſed. On what prin- 
ciple then can the underwriters be diſcharged? The voyage has in 
ſubſtance been performed: the ſhip was diverted from her intended 
courſe by circumſtances for which no one was to blame, and 
having arrived at 5, took in the * which 7 6 the * 
object of the inſurance. . 

HEATH J. 1 am of the ſame opinion. \ This i is an n 
on a voyage from Safi to L i/bon, which being a voyage to com- 


mence in futuro, it was neceffary that the agent of the inſurer 


| ſhould give all the intelligence of which he was poſſeſſed to the 


underwriters. Now the captain's orders were to go from Madbira 


to Saffi, and from thence: to Li/bon. Indeed it is not contended 
chat there was any miſrepreſentation, but only that the voyage 


inſured was never commenced; though the intention clearly was 


to have proceeded i in the round voyage, had not the crew been 


„ | „„ wh alarmed - 


R 
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alarmed by reports of an enemy off the coaſt of Sa. The queſtion 
is not whether the captain meant to abandon, ſince he had it not in 
his power ſo to do, without the conſent of the charterers; and at 

their inſtance he did proceed on the voyage as ſoon as he con- 
veniently could. This is like all other caſes of deviation juſtified 
by particular circumſtances, and I ſee no reaſon to quarrel with 
the verdict. 
Rook E I. expreſſing ſome doubts with reſpe& to the liability 
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8 of the underwriters, founded on the circumſtance of their having 


the period at which their riſk' was to commence, ſince they re- 


her arrival at Maatera ; 

The caſe ſtood over till this day, when Eyre Ch. J. ſaid, that 
the Court were- now unanimouſly of PRION, that no new trial 
ought to be ance | 


 Pojfeea to the Plaintiff, 


Puk TON v. Honnox. 


Arne on che ol to recover damages ſuſtained by the 
Plaintiff in defending a vexatious ejectment brought againſt 

him by the Defendant, in which the nominal Plaintiff had been 

nonprofſed. 

General demurrer to the declaration: and joinder. 

Cartel Serjt. was this day to have 8 in POR” of the 

declaration: 0 | 

But the Court expreſſing theraſclved day of opinion on the 

authority of Saville v. Roberts, 1 Salk. 14. that ſuch an action was 

not maintainable, he declined arguing the hoins ; and the Court 

Bave 


| 
Dan. d. Jouxson. | 


I Defendant vel held to bail for 251. by a judge's order, in 
an action of aſſault, each of the bail entered into a recog- 
aizance for double that ſum: the Plaintiff obtained a verdict for 


4: 95 


at the time of the inſurance apparently taken into conſideration. 


Judgment for the Dale 


faſed to underwrite the Timandra till the broker OE them. of 


Feb. 6th. 


An action on 
the caſe to 
recover da- 
mages A. 
gaioſt the 
leffor of the 


Plaintiffin a 


vexatious | 
eject ment i is —- 
nar mains» 
tainable. 


Feb. 8th. 


Where bail 
is taken un- 
der a judge's 
order in this 


court, each 
of the bail is 


kale 10 double the ſom ardered, as mos as t0 double the ſum Corn to in caſe of affidavit. 
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10 51 and ined judgment for his damages and coſts: accordingly 


a ca. fa. iſſued ”. aps the Defendant gh I _. yo and the bail 


Jounson. 


* 


were fixed. 
_ Cockell Serjt. now Hhewed cauſe againſt a rule nf, for ſtaying 


all proceedings on their recognizance, upon payment by the bail 
of the ſum of 2 51. and cofts; he contended, that whatever might 
be the practice of the King's Bench, as laid down in Jachſen v. 


Haſſel, Doug. 330. each of the bail was liable in the Common 
Pleas to the full extent of the Fecognizance, and: cited Calverag 7 
Nx. v. De Miranda, 1 Barnes 74. Mitchell and others v. Gibbons, 
1 H. Bl. 76. and Fowlds v. Mackintoſh, 1 H. Bl. 233. 

Le Blanc Serjt. in ſupport of the Rule. In Calverac v. Miranda, 


ahi bail only juſtified in the ſingle ſum ordered by the judge, and 


to that extent each was held liable; the inference from which 


caſe is, that the bail are not liable beyond the ſum ordered by 


the judge. The caſes of Mztchell and others v. Gibbons, and 
Fowlds v. Mackintoſh differ from this; the former having been 
a proceeding on the bail-bond, where the Defendant not appear- 
ing, the Plaintiff had no other remedy, and the latter an attach- 
ment againſt the ſheriff, whom the Court refuſed to relieve with- 

out his putting the Plaintiff io the ſame ſituation as he would have 
been in, but for the ſheriff's default. In Calverac v. Miranda, the 


bail only juſtified to the ſingle amount of the judge's order, and 


255 been any ſettled pradtice of that Kind 1 ſhould not have + though 
\ $ | ] 


there is no rule of Court altering that ,praQice. Indeed it would 


be a great hardſhip on the bail, who have formed their opinion 
of the ſum. to which they may be liable, from the Judge s order, 
that they ſhould be held liable to a larger ſum. 


ExRE Ch. ]J.—1 think that this caſe cannot be argued on 
the nature of the contract which the bail may be ſup- 


poſed to have intended to enter into: fuch an argument would 
be uſed in oppoſition to the whole practice which regulates caſes 


ok bail. 


The bail always enter into a recognizance for double 
the ſum ſworn to, and no doubt W 10 will be anſwerable to 


the extent of their recognizance for the damages ſuſtained by the 


Plaintiff. There is an end therefore of that kind of reaſoning 
which ſuppoſes that the parties were deceived j in the contract into 
which they entered. I think the only queſtion is, whether there 
has been ſuch a miſtakt in this inſtance as ſhould induce the Court 


_ to relieve the bail upon equitable terms ? This muſt depend upon 
the notion, that when there is a judge's order the bail are only to 


be bound in that ſum which the order expreſſes. If there had 


it 
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ſpect to bail in general, I can ſee no difference between an order, 
and an affidavit to hold to bail. The order is introduced becauſe 
from the nature of ſome-particular caſes it is impoſlible for the 
' Plaintiff to ſwear to the preciſe ſum due; inſtead therefore of aſ- 
certaining the ſum by affidavit, it is left to the diſcretion of a judge 
to ſay what it ſhall be. But when once that ſum is aſcertained, 
on what principle i is it that the bail ſhould not enter into the ſame 
kind of ſecurity as in common caſes ? What 1 is to be done on affi- 
davits, is to be done on a judge's order; and I Know no way of 


merly a rule of the Court that if the Defendant . mſelf became 
bound, the bail ſhould only enter into a recognizance for the ſingle 
99 (a). This was a general rule, and extended as well to caſes on 
affidavit, as to thoſe on a judge's order. Afterwards the court 
thought it improper for the Defendant to become bound at all, 


Was right for the Court to make a further regulation that the bail 
ſhould not be liable to more than the ſum ſworn to, they ſhould 
have ſaid ſo; but I cannot ſee that there is any diſtinction between 
this caſe, and the caſe of bail taken on affidavit. 


preſent caſe muſt be decided by i It, for the. reaſons which my Lord 


ſum ſworn to. A man ſhould know the extent of his liability; 
if he conſent to become bound for 501. why go beyond that ſum? 


| do not think our practice good ; but that conſideration cannot 
alſect this caſe: it may be matter for the deliberation of the Court, 
whether we ſhould not alter the practice, retaining it indeed in 
part, and makiug each of the bail liable to the ſum ſworn to, but 
not in the double ſum as is now the caſe. The bail look to ſee 
what the debt is, and it is reaſonable that they ſhould infer from 
| thence the extent of their obligation. In the preſent caſe, however, 
1 Vid. Cale: Rules and Orders: C. B. | fendant ſhall not be permitted to enter into 
5, & M. the recognixapce; but the bail ſhall each 


(6) E. 7. "oh 0. 1 It is led tat of them enter into a recognizance in double 
| from and after the firſt day of the next | the ſum _ 3 | 


* bail, the Pe- | td 2 
3H 8 „ they 


11 " nceafonable:; but on the principles which govern us with re- 


making our practice conſiſtent but by holding i it ſo. It was for- | 


and made a rule () accordingly. With that I am well ſatisfied; if it 


"Butter J. As the practice of this Court ſtands ſettled, the 


| has fully and ably laid down. I cannot however but think the 

practice of the King's Bench more reaſonable. The bail there 
become bound in double the ſum, but they are not ſeparately 
liable to that extent; each may diſcharge himſelf on paying the ſingle 


if you do, he never ean know the extent of his own ability. I 
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Ke _ JoRnson. 


1798. they muſt be held liable to the amount of their recognizance ſe. 
5 parately, not exceeding the ſum recovered- | 
0 Rook: J. The diſpute on this motion ariſes from the alteration 
introduced by the Court, forbidding, Defendants to become bound 
at all. I certainly have acted under a miſtake: for when 1 have 
fixed the ſum for which the Defendant was to be held to bail at 
10 or 20 pounds, 1 have conſidered the bail as giving ſecurity for 
no more. Formerly it was ſo, when the Defendant had his 
option to become bound with the bail: for if the Defendant was 
bound, the recognizance was only taken for the ſingle ſum. But 
does it follow from our having forbidden the Defendant to become 
bound, that when he has not his option, the bail ſhould be bound 
in double the ſum? That 1 never was the caſe under the old prac. 
5 1 except when the Defendant did not chooſe to become bound, 


„„ 7 be Court, with the conſent of the parties, made 


„ The rule abſolute on payment of the amount of the 
5 recognizance by each of the bail with (a) coſts. 


4a) This 0 haviog been firſt og face that time es Lativered, the 
| 4 to the Chief Jultice, who referred the | Court reſtrained the coſts to be paid by. the 
parties. to the Court, and nee 1 { bail to the period of that application. 


: 55 | 13 
\ | : ; a ; , : 4 45 ** 8 2 45 'S ; 3 | , 


Sebi 19th 5 . Monnis v. WaLL. 


If any part HEPHERD. Serjt. on a former day obtained a rats. calling on the 


abet or Plaintiff to ſhew cauſe why the judgment ſigned on a warrant 


YT Wo attorney given to ſecure an annuity of 75ʃ. ſhould not be ſet 
paid 1n 

country 2 aſide, on the ground of the memorial having ſtated that part of 
notes, the | 155 1 SET 7 | 

dates and [Gool. the conſideration- money, was paid * in notes on the Bank 
times of pay- 


ment moſt be of England and country bank notes,” without ſpecifying the 


ee te "dates and times of payment of the latter. It now appeared however 
under the buy the affidavit of the Plaintiff, that at the time of executing the 
[annuity act. 
. deeds the Defendant had his option of being paid in caſh or notes, 
Ro: accepted the latter as equally convenient to himſelf. 
* | Clayton Serjt. for the Plaintiff, If it be only neceſſary to ſtate in 
the memorial that the conſideration was paid in money, the Court 
may conſider this as a payment in money. It is clear that by the 
word“ money” the act (a) did not mean caſh. only, for / 4. ſub- 
poſes a \ caſe. where payment is made in notes. The policy of the 
act was to prevent goods at an exaggerated. price being made the 
conſideration of an annuity, But the queſtion here is, gg 


any ſymbol of money peine current and accepted as money, be 


K 
| 0 17 Can 3. c. 26. 


* 


not 


. THE THIRTY- HGHTH YFAR OF GEORGE In. 


not money within the meaning of the act? In Wright v. Reed, 

3 Term Rep. 554- bank notes were ſo conſidered. A bank note 
3 and not objected to is a good tender in money. 80 a 
country bank note pay able on demand, if taken as payment, is 


good payment. To go one ſtep further, if a country bank note 
be accepted as a tender, but refuſed becauſe not ſo much in amount 
as the party thinks himſelf entitled to, it may be a good ten- 
der pro tanto. Much 1 inconventence would ariſe from ſetting out the 
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Mozs13 / 


WALL. 


dates and times of payment of notes in theſe tranſactions, ſince the | 


number employed muſt often be ſuch as to occaſion great prolixity. 
Shepherd contra. No agreement between the parties to accept 


any thing as money can make any difference, ſince the object of f 


the act is to prevent improvident agreements. The objection here 
does not ariſe from the dates and times of payment of the bank 
notes not being ſet out, but thoſe of the country bank notes, which 
are not always payable on demand. They are the promiſſory 
| notes of a banker; and in Rumball v. Murray and another, 3 Term 
Kp. 208. and Berry v. Bentley, 6 Term Rep. 690. it was held that 
promiflory notes and bankers checks muſt be ſet out. In this 
caſe, if 5 J. only was paid in bank notes, and the reſt in country 


bank notes . at a month, 6 0l. wil not in fact have 
deen paid. We | 


ErRE Ch. |. If this emed was open 1 mould feel no diffi- 


ceuulty in deciding it. I ſhould be of opinion that the memorial 

| need not be a memorial of the trunſacłion, but of the deeds, and 

| that the confideration expreſſed i in the latter, was to be the con- 
ſideration expreſſed in the former. If the conſideration, which 


may be in notes, is not bond fide paid, then I ſhould think the 
beſt and moſt conſiſtent method of effeQuating the intention of 
| the act, would be for the party to take his remedy by applica- 


| tion to the Court, on affidavit, to have the deeds ſet aſide. But 5 
_ this queſtion. has been decided, and ſo decided, that Jam bound | 
band and foot. There are two caſes on the point, againſt which 


'S I cannot take upon myſelf to interpoſe my private judgment, ſitting 
here and exercifing a fummary juriſdiction. I wiſh indeed that 


the queſtion had been put upon the record, in the firſt inſtance, 
that a ſolemn deciſion might have been had, and a rule obtained, 


by which all the courts might be directed in the exerciſe of this 


ſummary juriſdiction. But when 1 ſee two determinations, that : 
Where the conſideration 18 paid in notes, not of the Bank of 
* they muſt be ſet forth | in order that the Court may ſee 


whether 
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Morzts 
V, 
"Mags 


Feb. 12th, 


The Court 


will not by 
putting off a 
trial or other 
indirect 
means com- 


PN pel a party 
to conſent to 
a commiſſion 


for the ex- 


amination of 


witneſſes 
Scotland. 
Where con- 


tradictory 
verdicts have 
been found 


on liey 
ed 


and a third 


action 


brought 


_ againſt 


Another un- 
derwriter, 
the Court 
will not put 
off the trial 
to enable 
him to ob- 
tain a com- 
miſſion from 
a Court of 
Equity for 


; the examina- 


tion of wit - 
neſſes in 


Scotland to 
_ [the ſame” 


facts which 
were given 
in evidence 
on the laſt 


trial: at 


leaſt if he 


has obtained 
time to plead 


on the uſual 


terms. 


from time to i. 
proper, to compel the Plaintiff to conſent, that a commiſſion 
ſhould iſſue out of this court. for the examination of witneſſes 


\ CASES In HILARY TERM 


whether they are ſuch notes that they can be conſidered ; as caſh, ] 


muſt ſubmit, though I do it with reluctance. 
 BuLLER J. I am of the ſame opinion. 


Rooks J. I am of the ſame opinion. i 8 
; e | Ae 1 . | Rule abſolute. 


| CALLIAND © v. Vaucnan, | 


A 838 ne "a fefted on the life of the Lite Far 4 


Glencairn, with a warranty of good health, ſeveral actions 
were brought thereon in the King s Bench, one of which wa; 


tried in Zafter Term laſt, when a verdi& was found for the 


Defendant. A ſecond action was afterwards. brought in this 


court againſt another underwriter, and the evidence of the prin- 
in cipal witneſs for the Defendant being impeached by new evi- 
_ dence on the part of the Plaintiff, he obtained a verdict. In both 
The Plaintiff ' 
diſcontinued the remaining actions in the King's Bench, and 
> rekt them in this court, of which this was one. 4 
\ Adair Serjt. on a former day applied to the Court, on the part 


courts new trials were moved for and refuſed. 


of the Defendant, to exerciſe its authority by granting imparlances 
e, or by ſuch other means as it ſhould think 


in Scotland. He produced affidavits ſtating the importance of 


their evidence with reſpect to the ſtate of the Earl of Glencairn's 
health, and contended that he was entitled to this indulgence 


as the evidence to be obtained was merely to ſupply the place 


of that which had been impeached upon the ſecond trial. He 
ſaid that the reaſon why he did not move to put off the 


trial in the uſual way was, that he could not ſtate any pro- 


bability of the viele beiag able to attend at any future 


time. 8 
The ZW 3 not Iv catiafied thax. it was proper. for 


them. to compel a party, by indirect means, to do what they had 


no authority to compel him to do directly, and adverting to an 
important queſtion which might ariſe, Whether any one giving 
his teſtimony; under ſuch a commiſſion could be convicled 
of perjury? intimated that it would be better for the Defendant 


| i. all e en were willing to be bound by a 050 
verdict) 


9 | 


Kh 


RY mengry.ftonTh YEAR or GEORGE F 6». 
; 4000 a apply to the Court to put off the trial for the abſence of 1798. 
ve 


material witneſſes, till the A could OW? a e n 7 
e ſame time ſaying, that if the 83 
from a Court of Equity; ee JB» VavucBan, 


Plaintiff ſhould oppole the rule on the ground ſuggeſted by Adair, 
10 mol be diſcharged. Accordingly a rule 7/7 was taken in this 
| way. 
| Cockell and Heywood Serjts. now ſhewed for cauſe an affidavit, 
| ſtating), Firſt, that the Defendants had already obtained an order for 
| fix days time to plead on an undertaking to plead iſſuably, and take 
hort notice of trial; the Defendant therefore was bound by the 
| terms of his own rule, and could not in violation of it apply to put 
| off the trial: Secondly, That previous to the action's being diſcon- 
| tinued in the King's Bench the underwriters had hurried the 
| Plaintiff on by threatning a non pros. They contended that there 
was no fact to be brought forward by the additional witneſſes 
| which: the Defendant was not as much aware of at the laſt trial 
| mY at the preſent time; and ſaid that the Court of King's Bench 
| had conſtantly refuſed commiſſions to examine witneſſes where 
| great contradiction of evidence had been expected, as in caſes re- 
5 ſpedting the ſea-worthineſs of a ſhip. 
Adair. and Shepherd Serjts. in ſupport of the EY ſaid, that the 
| underwriters had hurried on the Plaintiff in the King's Bench 
for no other purpoſe than to compel him to make his election of 
diſcontinuing, 0 roceeding to trial : and that Fe Plaintiff 's 
caſe would be ultimately expedited by this temporary delay, as all 
the underwriters would be bound by a third verdict if the addi- On, 
tional evidence were procured. * 

Erne Ch. J. The 1 cats on the part of the under- 
| writers to be bound by a third verdict was worth the Plaintiff's 
conſideration, He probably has good reatons for refuſing to 
[accede to it. The propoſal is at leaſt ſtrong proof that this motion 
Las not made merely for delay, and that the Defendant had ſome 
hopes of obtaining evidence which migat turn the verdict in his 
favour. The Plaintiff however thinks fit to ſtand upon his rights: 
be refuſes to conſent, and we are called upon for a deciſion. 
The queſtion then is, whether the Court ſhould, under the cir- 
cumſtances of this caſe, give the Defendant till next term to enable 
kim to apply to a Court of Equity. The reaſons opght to be 
Very many, and very ſtrong, to induce us to grant this favour. On 
the motion for a new trial here, it was propoſed to the under- 
vriters to conſent to be bound by a third verdict, as the two 
3 [ former 


o "oe 


| a Carline | 
1 writers choſe to proceed in the moſt adverſe way. From that 
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58 3 Mere. contradictory, but this was not acceded to. 1%, 5 10 1 


other ſtreſs on that circumſtance, than as it proves that the Under. 


moment, therefore, they ſhould have ſet about procuring the ne. 


ceſſary evidence for their defence. They underſtood their Ky 
at that time as well as they do now ; and yet they did not apply 


to a Court of Equity for a commiſſion, as a large body of Under. 


writers uſually does. They firſt hurry on the Plaintiff in de 
King s Bench, and then obtain time to plead on the uſual ter, 


After all that has paſſed it is impoſſible for the Court deciding ad. 


verſely to put off the trial of this cauſe in order to give the De. 
fendant the opportunity of applying to a Court of Eni, whith © 


be has loſt by his own neglect. 


BulLLER J. Whether theſe under writers ought to be che 
with the laſt verdict, or whether they act wiſely i in perſiſting, ate 
queſtions which the Court has nothing to do with. The 
Defendant does not now come in the ordinary courſe of Juſtice, 
but is aſking what he is not entitled to of right, and what, if 
granted, will be to the prejudice of the Plaintiff. I obſerve that the. 

Defendant does not pretend to produce evidence of any new fa, | 
of which the underwriters were not apprized at the time of the ö 
firſt trial; it ſeems that he has only got four or five witneſſes mo 
to prove the ſame thing. But that ought not to have any weight, 
J have always told a jury that if a fact is fully proved by two 
witneſſes it is as good as if proved by a hundred. I do not know 
that the Court of Chancery would grant a commiſſion of this kind 
of courſe : I think not. Taking into conſideration the  eircums) 
| ſtance of the Defendant having bound himſelf by the terms df 
the order not to delay the Plaintiff, 1 am of opinion that this rule 


ſhould be diſcharged with coſts. 
Rooks J. The Plaintiff having refuſed t to conſent to put F 
the trial, the caſe muſt ſtand on its own merits, and as the De- 


| fendant has entered into terms, he ought not now to be allowel 


to delay the Plaintiff, But I think it would be going too far 9 


diſcharge the rule with coſts. 
ExxE Ch. J. ſaid that as the Defendaiit had not diſcloſed by 


his affidavit that he was under terms, he concurred i in the opiniol 


Thad, the rule ee be diſcharged with coſts. 
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Leone rn Canal Company . CowzLl. AY 
Another. 


q 4 


BPLEVIN of a boat taken belonging to the Ge Abbes 
R” ries, 1ſt, That by the 31 Geo. 3. c. 69. the Company was au- 
| horized to enter into the lands of any perſon, and ſet out fuch 
| parts as they ſhould think neceſſary for the canal; making a re- 
| compence for all damage done by a ſum in groſs or by an annual 
| rent to be charged upon the rates; that a power was given to diſ- 
train the boats of the Company upon the canal in caſe /ach rent” 
| ſhould be in arrear twenty-one days; that the Company entered 
| "into and damaged the avowant's lands; that the recompence was 
adjuſted by an annual rent, and becauſe that was above twenty- 
one days in arrear he diſtrained, c. 2d, That after the paſſing of 
3¹ Geb. 3. c. 69. a ſum was due from the Company to the avowant 


' adjuſted according to the proviſions of the ſaid act. Theſe facts 


entered accordingly, Williams Serjt. on a former day obtained a 
Rand to ſhew cauſe why the prothonotary ſhould not be directed 
0 review his taxation, he having allowed double coſts. 

dayton Serjt. now ſhewed cauſe, The Canal Act gives a diſtreſs 
FI and ſays, if it is not redeemed it may be appraiſed and ſold 
in ſuch manner as the law direQs in caſes of diſtreſs for rent,” 
| If this clauſe be coupled with 11 Geo. 2. c. I9. /. 22. it will entitle 
the avowant to double coſts. 
tenant; the rent co nomine is to be paid to the owner of the land 
while the damage continues, and unleſs it is purchaſed there is a 
| reverſion of the land itſelf to him as ſoon as it ſhall ceaſe. 
| The benefit of 11 Geo. 2. is not confined, to caſes where the 
l avowry pointed out by that act is uſed; a party is ſtill at liberty 


omnibus. At any rate however the ſecond avowry is general. 
| The' caſe of Loyd Eſquire v. Winton, 2 Will.. 28. where double coſts 
| were not allowed, was a caſe of ſeizure for a heriot cuſtom and not 


preſent. 5 

Wiltams Serjt. contra. The art avowry is admitted to be 1 975 
this canal act, but it is contended that the ſecond is general. That 
| however would be bad on demurrer unleſs ſupported by this act, 


for rent on account of land ſet out and damaged, and afterwards 


| having been traverſed and found for the avowant and judgment 


do avow at length, though if he does, he muſt prove his title in 


| a diſtreſs for rent, and 1s therefore "oy diſtinguiſhable from the 
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A rent charg- 
ed on the 
rates by a 
canal act as 
a com penſa- 
tion for da- 


mage done to | 


land, is not 
within 20 
11 Geo. 2. 

fo 19 . 22. 
ſo as to en- 
title an avow- 
ant to double 
coſts; nor is 
any rent 
charge. 


This is a caſe between landlord and 


$4; * % 
3 
0 * $ ks : * * , N * * \ 
* „ 4 ** y Su | 5 5 " * 3 2 1 ? 43 5 . 13 
9 — = 


2% 


csES IN HILARY TERM. 


for i in a 7006 betwüstt udiörck 1114 tenant the diſtreſs ith be taken 
upon the premiſes; whereas here the boat was not taken on the 


3 
'378x avowant's premiſes, but on the canal. The 11 Geo. 2. was made 


Canal Us # 2 | 
: Cold: to remedy. the difficulty landlords had in ſetting out their title 


Corr. on the record, and only gives double coſts in caſes of avow- 
FE ? iies under that act. This is ſtrongly ſhewn by the caſe in 2 Will. 
DO kak © where the Court refuſed to extend that act to an avowry for a 
bberiot cuſtom. The words © appraiſed and ſold in ſuch manner 
ON 705 ” ot * as the law direQs in caſes of diſtreſs for rent, does not apply 
0 1 0%. a. but to 2 W. & M. fiſt 1. c. S. which firſt enabled 
. 8 5 a the party to ſell what was a mere pledge at common law, , 

n 25 ExRE Ch. J. (ſtopping Williams.) We need only look at 85 
nts 3 Canal Act to be ſatisfied that this is not a diſtreſs for 

5 T's 4 rent within the meaning of 11 Geo. 2. the diſtreſs intended to be 
1 protected by that act, is a diſtreſs for a certain rent directly re- 
ſerved by a landlord on his grant or demiſe of land theretofore 

5 | made. In that caſe the landlord may avow generally, and is entitled 
5 ; | to double coſts. But this is a diſtreſs for rent by the Canal Ad 
charged on the rates; it is a mere rent-charge, with a power of 
diſtreſs given; and not at all like the caſe of rent reſerved by 
tenure. A rent - charge is not within the 1.1 Gros 2... © | 


Per Curiam, 3 1 Rule abſolute (a ). 1 


: 5 fa) Vide alſo Leominfler Canal Company | made in this caſe ſimilar to that in the 

v. Norris and another, 7 Term Rep. 500. King's Bench, on the ground of the inſuf- 
where the ſame point was contenced and ficiency of the avowries; but was aban- 
the ſame judgment given by the Court of RONER after the decifion of that Court. 


Kiog's Bench. A motion had alſo been | 


C00 ee e D. Oullikfonp. 


I1 is got uf. Ar Serjt. en uſe ag hut. A rule niſi for ſorting aſide * 


ficient rotick the interlocutory judgment in this caſe, and produced an ath- 
up a notice o 
declaration davit of the clerk to the Plaintiff's attorney, Rating, that he had 


in the office 
if the defeng.. ſtuck up the notice of declaration in the office, not ih 


_ a &< where the defendant was to be found.” 4 
rl n be Court. (after conferring with the officer). aid, that if the Fe 
it ought to De endant was not to be found after due ſearch the notice of de- * 
be ſerved _ ; | . 3 | ti 
there, claration ought to be ſerved at his laſt place of abode, or at leaſt Ig 

it ſhould be ſworn on the part of the Plaintiff that tag Defendant $ l 1 


8 „ laſt place of abode was not known. . | 4 
| Shepherd Serjt. for the Defendant. 932 
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Bonns aun D. „ and others. 


* 1 
1 


E. N was a 41 Hom the Four 0 Chancery, the ſubſtance of 
3 which was as follows ;— 


Th entitled unto certain freehold and leaſehold eſtates, by his wall 
It dated the 26th November 1791, duly executed and atteſted ſo as 
. to. paſs his real eſtates, gave and deviſed as follows, that is to ſay, 
Det do hereby give deviſe and bequeath all and every my freehold 
T be "and leaſehold eſtates and all other my eſtates whatſoever both 
7 4 real and perſonal (ſubject and chargeable as therein mentioned) 
: be « after payment and diſcharge of all my debts legacies and my 
fs Funeral and teſtamentary charges and expences and the, expences 
Ws in and about executing this my will unto my niece Mary 
+, 1 4. Owſtwick otherwiſe Ellard and the iſſue of her body lawfully 

e 1 be begotten as tenants in common (if more than one), but in 
7 « 4 efault of fuch iſſue or being ſuch if they ſhall all die under the age 
4 F twenty-one years and without leaving lawful 7 iſſue of any of 
7 "their bodies, then I deviſe the ame unto my conf 1 Peter Davy 
0 an the ue of his body lawfully to be begotten \ as tenants in com- 
. mon 7 if more than one ') but in de fault of fach Mie or being fuch 
5 5 Ko ww, they ſhall all die under the age of Ieventy-on? years and with- 


g 15 out lawful iſſue of any of their bodies or in caſe neither he nor 
b B's any ſuch his lawful iſſue (if any) ſhall take upon himſelf or 


40 "themſclves the ſurname of Buſſall in virtue of an act of par- 
« liament or other legal method to be made or taken for that pur- 


65 b, 


o 5 
. 


Dovid Burnſall deceaſed, Wiz ſeiſed in fee of and lawfully 


TE « poſe within the ſpace of two years after coming, into the poſſeſſion 
9 8 of the ſame eſtates and property by virtue of this my will, that 
then aud in either of ſuch caſes happening the ſame eſtates 


25 
1798. 


9 Feb, . 


4 deviſed all 


his freehold 


and leaſehold 


eſtates to B. 
and the iſſue 
of her body 


„ as tenants 


in common, 


but in de- 
fault of ſuch 


iſſoe, or be- 


ing ſuch, if 
they ſhould 6 
all die under 


twenty-one 
and with- 
out leay- 


Ing iſſue“ 


then over: 


held that all * 


the limita- 
tions ſubſe- 
quent to that 
to B, being 


contingen t, 


the remain- 
ders in the 
freehold were 
barred by 


fine and re- 


covery, but 


that the 
leaſehold 
veſted in the 
remainder- 
man on the 
death of B. 
without iſſue. 


> 
4. 
. 


le « © and property ſhall actually go, and I for that purpole hereby 
J- give deviſe and bequeath the lame to Stephen Ganton his heirs 
Ke 23 « e or adminiſtrators for ever, but recommend and hope 
1g © that he they or ſome. or one of them will take upon ner 
Wy. * herſelf or themſelves my faid ſurname of Burn all,” 
he Power was given by the will to Mary Owfwick otherwiſe Ellard 
Rs at any time or times during her life, and to Peter Davy at any 
aſt © time or times during his life, when and as they ſhould re- 
af | ſpectively come into and be in the actual poſſeffi jon of the ſaid 
* c<ltates and property to grant the freeholds upon building leaſes 
for ſeventy years, and to grant either the frecholds or r tealcholds. 
| be other leaſes for ee one years. 5 
e. * David 
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David Burnſall afterwards died without Fee his d 
will, leaving the ſaid Mary Ouſt wick otherwiſe Ellard (who 
was then the wife of the Plaintiff) his niece and heireſs at 
law, and the ma Peter Davy and Stephen Ganton him ſur- 
viving. £ | 
Mary Oufteick the niece is ſince dead, (oboe ever Wide had 
| any iſſue, but ſhe and her huſband before her death, and within 
two years after the death of the teſtator, took upon themſelves the 
ſurname of Burnſall, i in purſuance of the ſaid teſtator's will, and 
by the authority of his majeſty s letters patent, granted to them 
for that purpoſe; and ſoon after the teſtator s death entered upon 
the freehold eſtate and ſuffered recoveries, and levied fines thereof 
to the uſe of ſuch perſons and for ſuch eſtates as the ſaid To/eph 
Ellard and Mary his wife ſhould appoint. And for default of 
appointment to the uſe of Fo o/eþh Ellard, for the joint lives of him- 
ſelf and his wife, and after the deceaſe of either to ſurvive for his 
or her life, with, remainder. to the Wi and * of Jol. 72 
Ellard in e . 
The queſtions for * opinion. "ey, "5 Court were, * What 


5 and intereſt the ſaid Mary Owſtwick, CRUEL, work 


under the teſtator 8 will, and the recoveries and fines in the teſtator's 
freehold eſtates? adly, What eſtates the ſaid Mary Owſtwick, 
deri Ellard, took under the teſtator 0 will, in the ſaid teſtator's 
leaſehold eſtates ? zdly, What eſtate the Defendant Peter Davy took 
under the ſaid will ! in the teſtator” 8 freehold eſtates ? 4thly, What 
eſtate the Defendant Peter Davy, took under the faid will in the 
teſtator* 8 leaſehold eſtates? 3 
Tris caſe was argued i in Faſter 1 7 laſt by Palmer Serjt. for 
the Plaintiff, and Williams Serjt, for the Defendant. 4 

Palmer Serjt, | Mary Oui, took an eſtate tail in the free- 
hold, and an abſolute eſtate i in the leaſehold property. It i is mani- 


Feſt that both kinds of property were intended by the deviſor to go 


together to the ſame deſeription of perſons ; z it is therefore only 


neceſlary t to eſtabliſh, that an eftate tail in the freehold paſſed, and 
an abſolute eſtate in the leaſehold will follow of courſe. The 
intereſt or." Davy in the freehold being contingent, is at all 


events barred, by the recovery, whether AM. ST. took an 


8 $5 4 


as i RL But 5 Þ it to be an eſtate to 1. Orgi for 
life, remainder to her children for life, ſtill the intereſt of P. Davy 


would not be abiladuts on the Ne e of tholp eſtates; z for if 


8 1 F 7 . 24 Kat * 1 4 # 2 4 þ a ab RE 5 * 1 V of 6 FP one 
* * 
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one of the children had arrived at the age of twenty- one or had 
left iſſue, P. Davy could not have taken any thing. If we were 
merely contending for the freehold, we need only cite the deciſion 


| between theſe parties, 6 Term Rep. 34.; it is for the purpoſe of the 


jeaſehold only, that it becomes neceſſary to diſcuſs what eſtate 


M. Owftwick took. The prefatory words all my freehold and 


Jeaſehold eſtates are not ſufficient to give an eſtate in fee to the 
children; for though great ſtreſs has been laid upon ſuch words, 
where a queſtion has ariſen between the deviſee and the heir at law 
in caſes where all has been deviſed by ſuch prefatory words, and 
ſomething remained undiſpoſed of by the particular clauſes of the 
will, yet in this caſe every thing has been deviſed away, and 
the only queſtion is, Whether A. or B. ſhall have a particular 
part of it. The only caſes where the word “ iſſue” can be conſtrued 
to be a word of purchaſe, are, 1ſt, where an expreſs eſtate for 
_ life is given to the anceſtor, remainder to his iſſue and the heirs of 
ſuch iſſue; in which caſe the term « iſſue” denotes ſome individual, 
becauſe the ſubſequent words of limitation are inconſiſtent with 


de anceſtor's taking the whole eſtate. 2dly, Where a perſonal 


eſtate is given to the anceſtor for life and to his iſſue without any 
diſpoſition over : but there is no inſtance of ſuch a conſtruction 
being put upon the word “ iflue” in caſes of freehold eftates with- 
out ſubſequent words of limitation. The Courts have conſtrued 
ſuch words as appear to give an eſtate for life only, as giving an 
eſtate of inheritance, where the property would otherwiſe go to a 


different family from that which was intended to take, Roe v. 


Grew and others, 2 Wilſ. 322. Robinſon v. Robinſon, 1 Burr. 38. 
and in Doe v. Applin, 4 Term Rep. da, where the deviſe was to 
M. D. of a freehold” eſtate for life, and after his deceaſe 0 and 
among ft bis iſſue, and in default of iſſue then over, the Court went 
ſo far as to reject the words and amongſt” in order to effectuate 
"the general intention, and held that W. D. took an eſtate tail. 
On the fame ground the Court in this caſe may, if neceſſary, 
reject the words tenants in eommon.” In Dee v. Applin, Lord 


Kemon thought that the general intention would fail for want of 


limitation to the iſſue. Here if the word *ifſue” be underſtood 
fully, that is including all deſcendants, it muſt be' conſidered as a 
word of limitation: if it be conſidered as deſignating one or more 


perſons only it muſt be confined to iſſue born in the life of the deviſor, 
"Cook v. Coch, a Vern. 546, But the ſame word cannot be conſtrued to 


. ſame breath : W Ad. O. would 
f 8 ö take 
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take do purchaſe, the words . lawful ifſue of their bodies” muſt 
be confined to iſſue to be born within a limited time, to the 
excluſion of their general deſcendants. But to ſay that it is an 
_ eſtate for life to M. O. and then over, would be directly 
contrary to all the caſes where the general intention of the 
teſtator has been adopted, W 6 * which 
Ms to contradict it, 


Williams Serjt. contra. T ſhall contend that M. Owfhwick took an 
eſtate for life with contingent remainders to her children in tail, 
and that the remainder over to Peter Davy was a veſted remainder, 


This is with a view to the freehold, and if I can eſtabliſh a right 


to that the leaſehold w ill follow of courſe. | The general intention 


of the teſtator may be effected, without giving an eſtate tail 


to MH. O., for if ſhe take an eſtate for life with croſs remainders to 
her iſſue in tail, the remainder to Peter Davy will not take effect 
till all her iſſue is extinct. The words of the will are © as tenants 
in common if more than one.” Now croſs remainders may be 
intended here, for, if on the face of the will they appear neceſſary 
to the intention of the teſtator, the Court will imply them. In 


Doe v. Waintwright, (G Term Rep. £27, Lord Kenyon faid, * No 


technical preciſe form of words is neceſſary to create croſs re- 
mainders.” Here the intention is manifeſt from the words “if they 
ſhall all die under the age of 21 years, and without leaving lawful 


iſſue of their bodies.” The ground of the deciſion in Doe v. Applin 
waz, that no croſs remainders could be implied: and there Mr. ]. 


Buller ſaid,” that in rejecting the words“ and amongſt,” the Court 
would be going farther than they had gone in any former caſe. In 


the next place the iſſue of M. O. would have taken an eſtate tail, 


in which caſe Peter Davy took a veſted remainder. In Luddingtou 
v. Kime, 1 Ld.” Raym. 203. 1 Salk. 224. 3 Lev. 431. it was 
held, that where the meſne eſtates are particular eſtates, the re- 
mainder limited over may veſt. In this caſe the teſtator gives an 


_ eſtate to the 100 of the body of M. O. as tenants in common, if 


more than one; now it is clear that if the will had ſtopped there, 
the children could have taken only an eſtate for life, and the re- 
mainder to Peter Davy would be veſted: and the ſubſequent 


words only ſubject that remainder to be deveſted by iſſue. But 


admitting the ſubſequent words to be words of inheritance, it 
is impoſſible that they ſhould give a fee: for even ſuppoſing that 
the deviſe had been to the iſſue of M. O. and their heirs, the 


2 words — lawful iſſue of their bodies would 


6 reſtrain 


IN THE THIRTY-EIGHTH YEAR OF GEORGE m. 


veſtrain the general expreſſion of heirs, to heirs in tail. 19 #. 6. 
74. 5. cit. Dougl. 266. in notis, and if that be the cafe, where a 


ſee is expreſsly given, a fortiori, it will be fo where the eſtate 


given is not ſo large. The caſe of Doe v. Laming, 2 Burr. 1100. 
is much ſtronger than this, for * heirs” is a more technical ex- 
preſſion than *ifſue,” and yet the Court there in order to effectuate 
the general intention of the teſtator reſtrained the eſtate of the firſt: 
taker to an eſtate for life. So in Doe v. Reaſon, cit. Doe v. 
Holmes, 3 Wilſ. 245. Ryder Ch. J. ſaid, that * after the death 
of the tenant for life, the iſſue (which in a will is a word that 
operates as effectually to make an eſtate tail as the words heirs 
of the body do in a deed) are to take as purchaſers, for the deviſe 
zs to the iſſue of the body of the niece, and to the heirs of ſuch 

iſſue. The words uſed: by the deviſor in this cafe © without leav= 
ing lawful iſſue“ are ſufficient to give an eſtate tail; nor does the 
addition of the words “ if they ſhall all die under the age of 
twenty one years make any difference, for the remainder could 
not take effect till failure of iſſue. Soalle v. Gerrard, Gro. Eliz, 


$254) Moor 422. \ Brownſword v. Edwards; 2 Vea. 248. If the 
children were to take an eſtate in fee, why ſhould the teſtator have 


limited over to Peter Davy, and have required him to obtain an 
act of parliament in order to take the name of Burnſall, ſince if 
they were once poſſeſſed of a fee they might diſpoſe of it to 
a ſtranger to that name? Such a conſtruction would defeat his 
apparent intention of giving the eſtate over to a collateral relation 
who ſhould take his name, on failure of iſſue of the children 


of M. O. At all events whether the children of M. O. would 
have taken an eſtate in fee or in tail, Peter Davy is equally 


entitled to the leaſehold. In Doe v. Lyde, 1 Term Rep. 596. 


it was laid down as a general principle, that“ where there is 
an expreſs limitation of a chattel, by words, which if applied to a 


freehold would create an expreſs gſtate tail, the whole intereſt 


veſts abſolutely in the firſt taker, and a limitation over of ſuch a 


chattel;i is too remote to take effect. But where there is no ſuch 
expreſe legal limitation the Court will conſider the intention of the 
teſtator. The recovery in this caſe certainly could not affect the 
leaſeholds, for they did not paſs to make a tenant to the præcipe. 
Palmer in reply. No doubt a remainder limited to a perſon in 


being, after preceding limitations to perſons not in being, may open 
and let in thoſe perſons. when they come in ee ; but the idea of 
"op and afterwards deveſting would Shoe the diſtinQtion be- 
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woech veſted and eontingent remainders As long as it is uncertain 
whether the party vill ever take any thing the remainder is contin- 
gent, but a veſted remainder takes effect immediately, in intereſt, and 
will take effect in poſſeſſion by lapfe of time; it may open, but con- 
tinues veſted becauſe certain. The remainder to Peter Davy Wag 
therefore contirigent, ſince if any of the children had arrived at the 


age of twenty-one he could have taken nothing. The caſe of Doe 


v. Mai hewirigbi proves nothing for croſs remainders were there 


created; though not in technical language. Indeed the diſtinction 
with reſpeck to croſs remainders is this, between tvro the preſump- 
tion is in favour of them, between more than two, againſt (a) 
them! If the Court can imply croſs remaindbrs in this caſe, they 
might have been implied in Doe v. Applin. It is not diſputed that 
if the eſtate bad been limited to che iſſue df M. O. and tlieir beirs, 
the word “ heirs might be qualified to meat heirs in tail; but here 
90 ſuch ee can take pitcey as no ſuch avi of limitation 


e o the ds fob SB of efle@uating 3 


ral intention of .the teſtator ; if irvRobinſen-v. Robinſon they could 
have done ſo, they might Wed ee. * intention of the 


teſtame more completely. i ©1301} 153 


ExRE Ch. J. Technical rules are net) to be 1 5 ex- 


; plaining the intention of teſtaters: and yet caſes of intention are 


much embarraſſed by authorities. If this caſe were ſtripped of 


all authorities IL would i inquire what was the intention of the teſta- 


tor, is it appeared from the citcumſtances of his family, and the 


words of the will: and next I would examine the rules of law, 


to ſee how far the intention of the teſtator was conſiſtent with 
them. An anxiety, to effectuate what has been conſidered as the 
| leading intention of teſtators has introduced all the difficulty in 
this kind of caſes. It often happens that a teſtator means to limit 
Bis eſtate in a way which the law does not allow. Tbe only 


words in this caſe which raiſe any difficulty in my miud are theſe, 
if they hall all die under the age of twenty-one years;“ if they 


were omitted it would be a ſimple cafe, There were two branches 


of the teſtator's family on whom, being the prineipal objects of his 
bounty, he intended to ſettle his property in ſucceſſion, and on 
fallure of whom he intended that it ſhould go over to Perer Davy. 
He deviſes firſt, to Many Ow/twick, and ſecondly to the iſſue of 


- Air oy: 15 the: firſt taker” died witiout ifſug he meant that e =o 
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eſtate ſhould;;go. to avather perſon; again, if. the firſt taker left 
iſſue, and they all, died without. iſſue, the objects of the teſtator' s 


This being clearly the intention, how is, it to take effect? If 
it were not for the words © if they ſhall all, die under the age of 
twent3-one, years, I ſhould+ be of opinion. that this muſt be 
donſtrued to be an eſtate for life to. M. C. remainder in tail to her 
ing as purchaſers, with croſs remainders to every one of that 
family, | and then over to the next branch. But Jam at a loſs to 
know what to do with thoſe words. If 1 were perfectly ſatisfied 
ion of the word 25 amongſt“ in Doe v. Applin I would 


with the rejecti 


reject them, and conſider this as a deyiſe over in. caſe the iſſue of 
M. O. ſhould die without leaving lawful iſſue of any of 1 their bodies. 


rejech t hecwords « if they ſhall all die under the age of twenty- 
one years“ There i is a circumſtance attending this will which 
might give reaſon to ſuppoſe that the 'teſtator had ſomething of 
a legal underſtanding. Suppoſe that he knew for how long a 
time he could tie up. his property? By the words of the will the 
eſtate is given. to Mary Oreftoich, and the heirs of her body as 
E tenants in common if more than one; now te tenants in common” 

never take as tenants in common ; the power of lealing given to 
. 0. while in poſſeſſion confirms me in my opinion that ſhe 
was to take an eſtate for life only, and that the whole eſtate was 
to go to her iſſue after her death. Poffibly the teſtator reaſoned thus: 


time the law will give them a fee by means of a common reco- 


j- SF! 


en Wan to 9 Peter + nk for the contingency muſt botany ns 
the eſtate can veſt at all. With reſpect to the teaſehold property 
it is perfectly clear, that it cant ot be touched by fine or recovery. 
I᷑ be Court took till this term to conſider of their Lee ras 
the follo Ving certificate was ſent to the Lord Chancellor: 
We are of opinien, 1%, That under the will of this 3 oy 
| Owſhwick, otherwiſe Ellard, took an eſtate for life in the teſtator's 


freehold eſtates with contingent Temainders tothe other perſons men- 


done in the faid will, which contingent remainders were barred 


a I 75 * N * 4 2. Un 18 N IT; "ys b 
7 
\ 


bounty in his own family being gone, the property was to go over. 


BULLER. 4.1 I incline to think that it will be impoſlible to 


an only apply to the iſſue, for e and one of the iſſue could 


J will give an eſtate for life to M. 0. with an eſtate tail to her 
children till they arrive at twenty-one, and then a fee, at which 


very. er H. thi 1s conſtruttion. be right the remainder to Peter Davy 
ibs contingent ; for i it does not ſolely. depend on the determination | 
of the 8 eſtate. 1 a child gb a. Q Had attained the age | 


BuRNSALL 
Ds rn 
Dayr, 


| Defendant to iobblos tranſaction contrary. to 7. Geo. 2 Co; 8. 05 
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1708. by the fines and recoveries levied and ſuffered by _ Owfhwick, 


NONE. by force whereof Mary Oi became ſeiſed of an ic in 


Boese 


att fee in the ſaid eſtates. 
2 3 24, That Mary Owftwick took an eſtate for ike in the 444 


teſtator $ leaſchold eſtates. | 

34 N That under the ſaid will Peter Baby's ak" an ants for 
life in remainder in the ſaid freehold eſtates on the contingency 
therein expreſſed, which eſtate with all the ſubſequent limitations 
were afterwards barred by the fines and recoveries s ſuffered. * 


Mary Owſtwick. 10154 1. | 037 


Abl, That under the ſaid will Peter Davy became abſolutely | 
entitled to the teſtator 8 leaſehold eſtates on Oe Grace uk my 
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To aſſumpſit 8 thaw a ue 71 for ) adin 

on a bill of *. Brent eint. ed « c * againſt a f le 77 n * 8 

exchange the |, 1 ſeveral matters to aſſumpſit on a, bill: of exchange, vis. ft, 

_ general iſſue. .2dly, That the bill Was given on A, ſtock- 
He contended 


not allow a 


plead the ge- 
neral iſſue, that any thing which went to impeach the conſideration, of the 


and that the 
bill was given note might be given. under the general iſſue, and that the only 


flock- 
Nee object of this application on the part of the Defendant was to get 
noma over the time in which a notice of trial, might be given for the 


| Goo. 2. e. if next ſittings, by introducing Fl long. replication. 


| Diſcharged the Rule 0 


And the Court being of this opinion, 
Adair Serj . for the Defendant. tat oh Se 


@ is his term in a ak of 1 if 
Jaughen a ſimilar rule for pleading, 1ſt, the 
general iſſue,” and zdly, alien enemy, to a Defendant.” 
declaration. on a policy of inſurance was | 


Mr. 150 ae was abſent from the 29th of, January to the 
VAI e A ſie Form: from aer : * 
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 diſcbarged by the "vos dial Serit. 
for the Plaintiff: eee ne for the 


. — — — 


8 
ARGUED and DETERMINED 
Courts of COMMON PLEAS 


AND 


EXCHE QUER C HAMBE R, 


IN 


Eaſter Term, 


In the Thirry-eighth Year of the . of Gronon III. 


MCorrau « v. Carr, 
gore for Sl s Wages. The declaration contained 
two counts, one on a ſpecial contract, and another for work 
and labour generally. At the trial the Plaintiff attempted to prove 
that he had been prefſed out of the ſhip with: the colluſion of the 
Defendant, but failed to eſtabliſh that fact. | The Defendant had 
paid him a certain ſum as wages up to the oiled of his quitting 
the ſhip, but having made a ſmall miſtake in calculating the time, 
the Plaintiff obtained a verdict for 11. 2. on the laſt count. 
Shepherd Serjt. now moved for leave to enter a ſuggeſtion on 
the Roll, under 23 Geo. 2. c. 33. that the Defendant was reſident in 
Middleſex, and liable to be ſummoned to the County Court. He 
contended, that as the principal part of the debt had been actually 


1798. 


1 26th, 


The juriſ- 
diction of the 
Court of 
Conſcience 
does not ex- 
tend to con- 
tracts made 
on the high 
ſeas; nor will 
the Court | 
allow a ſug- 
geſtion for 
double coſts 
under 23 C. 
a3 
where the 
originaldebt 
being above 
40s. has by 
a balance of 
accounts 


paid, and was not merely to be done away by a ſet-off, the Plaintiff been reduced | 


had no demand on the Defendant beyond the ſum of 14, 25, ** 
the time when he commenced his Ven.“ | 


% 


3 M. N * | "Eyrt 


ow that 
ſum, 


- a8 
1798. 
M*Corram 

, D. 
CALs. 


« FFT } 
YE, r. 7 +> * 8 


CASES IN EAS TER TERM 


Ern Ch. J. Does the Court of Conſeience try contracts made 
on the high ſeas, by conſidering them as if made in the pariſh ih of 


aw Mary te Bow in the Ward of Cheap ? ? Theſe actions though 
tranſitory. as to the ſuperior Courts are not fo as to the Court of 


Conſcience + clearly therefore, the cauſe of action in this caſe did 
not ariſe within the gurifdition"of that Court. Beſides the action 
ariſes on a contract, part of which has been ſatisfied by money 
en account. Is there any caſe where the ultimate balance of an 


account only being under 405. the Court has allowed a ſuggeſtion ? 


Hori 26th, 


An annuity 
memorial 
ſtatiog that 
the conſider- 
ation money 


Was paid to 


A. B. and C. 
% ſome or 
ane of them?” 
1s bad:: 
though it 
appear that 


the money; - 


was paid on 
the day on 
which the 
deed was 
executed by 
Nur qr 


1 


| Rances in Bell v. Martin, in Trinity Term 


I ſhould pauſe upon ſuch a caſe ſince the moſt intricate point in 
accounts between merchant and merchant might by this means 
come to be decided before a County Court. It ſeems to me that 
the original demand ought to be under 406. 
* Shepherd took nothing by his motion (a) 
Aoilowing...bock theſe points ** aroſe, 
when the Court adhering to the above de- 


termination refuſed a rule to ſhew cauſe. 


bode 7 
. # 83 5 
5 > x 3% ; 2 ay * 0 
hp i 77 1 7 4 * x . * 

47 x 
6.4 


{a) An application of the ſhake nature 
having been made under fimilar circum- . 


\ 


-ARvis ni for ſerting aſide an annuity Having herd, obtained on. 

a former day on the ground of the following defect in the 
memorial, vs. that the conſideration . money was ſtated to have 
been paid to A. B. and C. & ſome or one of them;” 

_ Adair Serjt. now ſhewed cauſe, and contended, that as it ap- 
| pore by the indorſement on the deed that the money was paid 
on the Tame day on which the deed: was executed by all three par- 
wh it might be preſumed that they were all preſent at the time 
of payment, and een . to 120 one of them Was 
A ph ee to all. $307 5 2 

The Court iowever A ed, or as the 1 5 to 
1 been made on the ſame day only, and not at the fame ſime 
/ hci the deed was executed by all the parties, it could not be 
rene that they were all preſent at the time of payment. 

Adair then offered to produce an affidavit of that fact; 

But the Court were clearly of opinion that a defect of this kind 
In an 3 en could not be remedied St a ſubſequent 


Rule abſolute. 
Shepherd Serjt. in 1 8 of the rule. 


IN THE THIRTY-EIGHTHYEAR OF GEORGE Iii. 


$$. * 
2% 5 SEN © 7 


* 
* 


Boxter v. N n 


was poſſeſſed of a meſſuage * at Sheerneſs in the county of Kent.” 


At the trial it was proved, that the houſe was ſituate in the pariſh 
of Minſter, which is contiguous to Sheerneſs ; that Sheerneſe is 
extraparochial; but that both places uſually go by the name of 
Sheerneſs, A verdict having been found for the plaintiff, Shepherd 
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Tkls was an x ion on ho caſe fir raiſing: the footpath on Lach 
ſide of the Plaintiff's houſe, by which the water was collected 
immediately in front of it. The declaration ſtated that the Plaintiff 
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Evidence of 
a houſe ſitu- 


ate in the 


pariſh of M. 
will ſupport 
an averment 


of a houſe 


CCS.” 0. 
being extra- 


parochial 
and both 


places uſual- 


ly going by 


the name of 


Serjt. now moved for a rule 2%, to ſet i it aſide and enter a nonſuit 5: 


on the ground of the variance between the declaration and the 
evidence, arguing that though MWe/tminſier uſually goes by the 
name of London, yet that it is not ſuthcient ſo e it in plead- 


1 ing. 


The Court (abente Ein Ch. 150 were of opinion that as the 
Houſe was not ſtated to be in the pariſh of Sheerneſs it was well 


enough, ſince it appeared to be within the ict of e 
© Shepherd took EE by his motion. 


5 5 f PEE 


Wes D. run, 


Tur bail n being been e in this action, f in which no bail- 


bond had been taken, the Plaintiff brought eſcape 1 5 
he Sheriff. 
' Cockell Serie. for the Defendant, 1 now moyed to juſtify new bail 
wich was oppoſed by 
Marſball Serjt. on two grounds: 1ſt, That the new bail were 
deſcribed 3 in the notice as added, whereas both the former bail 
Having been rejected, there was no bail in the cauſe to which they 
could be added (but this objection was immediately overruled by 


the Court): 2dly, That if the new bail were allowed, it would | 


afford an anſwer to the action againſt the Sheriff which had been 
.commenecd « on ſufficient ee he cited Fuller v. . Preft, 7 Ter erm 
fr 109. | 

 Cockell —— that Fuller v. Prep did not aur as in that 
5 the application was made on the part of the Sheriff, who came 
5 wo al a favour: but that here the Defendant not being implicated i in 


8 


5 the 


Way 3d. 


The Court 
will not per- 


mit a De- 
fendant to 
juſtify bail 
after an ac- 
tion for an 
eſcape com- 
menced 
agaĩoſt the 
ſheriff, who 


has neglect- 


ed to take a 


gory: S 
8 r * 
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Wegs 
4 


Mar ruzw. 


motion therefore ought. to be conſidered in the ſame light as an 


Defendant's 
wife having 
committed 


adultery, he 


Jeft her in 
his houſe 
with two 
children 
bearing his 


name, but 


wikout 
making any 
proviſion for 


her an con- 


ſequence of 
the ſepara- 
tion; ſhe 
continued in 
a ſtate of 
adultery; . 


„ 


held that the 


huſband 
ſhould be 


liable for ne- 
ceſſaries fur- © 
viſhed co her Plaintiff 2/, 10s, 5 


unleſs it ap- 
peared that 


the Plain tiff, 


knew or 


ought to "IRR, 


known tbe 
circumſtan- 
ces under 


Which ſhe 


Was living. 


of the adulterous intercourſe or not was immaterial, and cited 


"CASES IN FASTER TERM 


the Sheriff's miſeonduct ſhould not be prevented from | defending 
the action. 

The Court ſaid, that as an action for an eſcape had been com- 
menced againſt the Sheriff, if bail were now permitted to be put 
in, the proceedings in that action muſt be ſtayed: and that this 


application on the part of the Sheriff to ſtay proceedings againſt 
him in the ackion for the eſcape. That as the Sheriff had ne- 
glecden to do his duty, he ought not to be relieved, for the Court 
Could not too ſtrongly mark his conduct in omitting to follow tlie 
Airectious of the ſtatute (a). If there was any reaſon for making a 
private 6.4 rnd It aer to have been made t to the Plaintiff, 

TO - Dail 1 


3 * 


| la) ) 23 8.6 4. 9. 


. 


Noxrox v. Fazkx. 


Aden for: neceſſrie fold to the Defendant 8 wife and 
children. 8 
Some time previous to the 1 of the 1 the Defendant 
having diſcovered that his wife kept up an adulterous intercourſe 
with another man, ſeparated himſelf from her, leaving her in poſ- 
ſeſſion of the houſe which he had inhabited, together with two 
children bearing his name. In this houſe ſhe was living in a ſtate 
of adultery, at the period when the goods in queſtion were delivered. 
The Defendant had made no regular proviſion for his wife, The 
cauſe was tried before Eyre Ch. J. at the Sittings at We Aminſter in 
Eafter Term, who was of opinion that if the Plaintiff knew or 
ought to have known that the ſeparation proceeded from the 
adultery of the wife, the jury ſhould: find for the Defendant; 
if not, that the Plaintiff Was entitled to recover. Verdia for the 
Clayton Serjt. now moved for a rule calling on the Plaintiff to 
"ſhew cauſe why the verdict ſhould not be ſet aſide and a nonſuit 
be entered. He contended, that whether the Plaintiff had notice 


Morris v. Martin, I Str. 647.  Manwaring v. Sands, 1 Str. 706. 
and Bovier v. Hancoch, 6 Term Rep. 603. and that as the ſepara- 
tion was notorious, and the adultery committed during the 


_Jeparation, "th the Defendant was e e 
0 Err 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


'Fyrz Ch. J. If the Defendant in another action brought 
againſt him by ſome other tradeſman ſhall be able to eſtabliſh the 
notoriety of his wife's ſituation, he may defend himſelf. But as 
the caſe ſtands at preſent this woman appears to have been living 
in a houſe in which ſhe was placed by the defendant himſelf, 
together with two children bearing the buſband's name, both of 
whom were born in wedlock. It is true that ſhe had an adulterous 
intercourſe with another man, but that was not proved to be 
known to this tradeſman. If the defendant can bring it home te 


ſent Plaintiff, that he did know or ought to have known the cir- 
perhaps be able to prevent another verdict paſſing againſt him. 


this is ſo different from every other caſe which has been decided 
in We -feminſler-hall that I conſider it as anomalous. The verdict is 
clearly and ftritly right, The wife committed adultery for a 
conſiderable time while ſhe was living with her huſband ; he 
voluntarily yielded his bed to the adulterer and made no proviſion 
for her. Then what colour of defence is left? Knowing of her 


maintain her as before. 
Harn J. Iam of the ſame en. 
Rook E J. I am of the ſame opinion. 
lapton took nothing by his motion. 


1 


3 GREEN v. Rx DSAw. 


5 
— 


T* r to hold to bail i in this oo Fg entitled ©; iam 
Green Plaintiff againſt James Redſba ro Defendant” but in the 

body of the affidavit it was ſtated, that Fames Red/haw, without 

adding the word © Defendant,” was indebted c. 

A rule % for entering a common appearance having been 

obtained on the ground of the affidavit being entitled, 

Clayton Serjt. now ſhewed cauſe, and contended that AS the 

affidavit was poſitive that James Red/haw was indebted, the title 

alone would not vitiate It, and that none of the cafes went that 

length. 

But the Court thought the objettion good, * that 1 it was in 

conſequence of a deciſion of this Court that the "Cours of King's 

ns > TOs | Bench 


any other tradeſman who ſhall be in the ſame fituation as the pre- 
cumſtances under which the wife was living, the Defendant may 


Buiier J. Every caſe on the facts is peculiar to itſelf, and 


criminal conduct and having made no proviſion for her, he muſt 


Ma 5th 


If an affida- 
vit to hold 
to bail is en- 
titled, it is 
bad. The 


Court will 


never allow 

a ſupple- 
mental afſi- 
davit except 
to explain an 
ambiguity in 
the original 
affidavits 


1 
I 
—— 


228 ; pe CASE S IN EAST ER TERM ; 

1798. 1 nad made a rule (a) that no I to hold to > bail mould 
Pneu be entitled. 16 5 

Ws Clayton then applied far "nn to file a benen afidavi ; 

REDSHAW. and cited Hollit v. Brandon (5). | 

Sed per Eyre Ch. J. The Court will never receive a a fupple- 

mental affidavit unleſs to ſupply ſomething which is ambiguous on 
the face of the original affidavit; and which the Court for its own 
ſatisfaction wiſhes to have explained; and on this ground pro- 
ceeded the offer of leave to file a ſupplemental affidavit in Hollis 
v. Brandon. But if it were allowed in this caſe, it would be 
making that right which was wrong at the time when it was done; 

and would be in the nature of an amendment. 

| Her 1 e To fctrrs Rule de. 


| © vid. Clarke v. n 7 "Gow B. R. 5 Term *. 434. 
| "oy you -and hana Gen, ON rin. 37 Geo. * 1 Ante, p. 36. 


Moy s. Mabpoers v. Horde and others. 

The Court -QUEPHERD gehe kabidg moved Gori a ad ni 0 to ſet aſide a regular 
will not re- 

ſtrain a De- 8 judgment which had been ſigned i in this caſe for 


* want of a plea, on the terms of paying the coſts, pleading in/tanter, 


Statute of taking ſhort notice of trial tor che Sitüngt after 1 and giving 


Limitations 


on letting judgment as of the Term; 3 
aſide a regu- 


lar interlo. Marſball Serjt. ſaid, he was inſtructed to oppoſe this motion in 
W 71 juds - the firſt inſtance unleſs the Defendants ſhould be reſtricted from 
| | pleading the Statute of Limitations, and cited Willett v. Atterton, 
1 Bl, 35. to ſhew that the Court never let in that plea where they 

ſet aſide à regular judgment (a). 
But the Court ſaid, that the 5 of the Statute of Limitations 
e WAS NOK neceſſarily unconſcientious, and that of late it had been 
e conſidered as a fair plea i in the Ki ing. 4 Bench (5), though formerly 
GLOBE it had been thought otherwiſe. 15 | 


Rule ablolure on the terms propoſed. 


"a" 


2 
1 (s) See alſo Forbes v. 14, Midditen, (5) Null and another”: v. Hannay Bart. 
ds. ole; * : | "Tos ; 1s Tong. 9 1 1 


IN THE THIRTY-EIGHTH YEAR OF GEORGE 111. 


 GrinDLEY and another v. BARKER and others. 
SRESPASS for ſeizing detaining and converting certain hides of 
leather the property of the Defendants. 

Plea, juſtifying the ſeizure and detainer for that after the mak- 
ing of 1 Fac. 1. c. 22. entitled an act concerning tanners curriers 
ſhoemakers and other artificers occupying the cutting of leather? 
| 40 wit on He John Barker Tohn Lym Robert Pownds and Jobn 
Matibiſon (the Defendants) and alſo Henry Matchwick John Thomas 
Wolley Thomas Slack and Thomas Mead being ſubſtantial honeſt 
and expert perſons and being freemen of ſome of the companies of 
cordwainers curriers ſaddlers or girdlers within the city of London 
that is to ſay the ſaid Jobn Barker being a freeman of the « company 
of curriers &c &c (averring the companies to which each be- 
longed) were duly appointed according to the form of the 
aid act of parliament by William Cartis, he the ſaid JF. C. 
then being Lord Mayor of the City of London, and the Alder- 
men of the ſaid city for the time being, ſearchers to view and 
ſearch all and every tanned hide ſkin or leather which ſhould be 
brought as well to the market at Leadenhall, as to any other fair 


or market therefore uſually appointed within three miles of the 


faid city, of whom the ſaid Thomas Mead was then and there 
duly appointed a ſealer, and were afterwards on &c duly ſworn 


before the faid IF. C. and the ſaid aldermen to. do their office 


truly; and that afterwards and while they continued ſuch ſearchers 
as aforeſaid to wit on Oc. the ſaid hides of tanned leather above- 
mentioned were offered and put to ſale by the Plaintiffs, the ſaid 
Plaintiffs then and there uſing the myſtery of tanning in the market 
of Leadenhall in the ſaid act mentioned being within the juriſdiction 
of the ſaid city: And the Defendants further ſay, that the ſaid hides 
had not after the tanning thereof been well and thoroughly dried, 
according to the intent and meaning of the ſaid act: wherefore the 
ſaid Defendant ſo appointed and {worn as aforeſaid on & at the mar- 
ket of Leadenball aforeſaid and within the juriſdiction of the ſaid city 
by virtue of their ſaid office ſeized and carried away the ſaid hides 
of tanned Teather above-mentioned, and detained them in their cuſ- 
tody until they might be duly tried in manner and form as is 
directed by the ſaid ſtatute as it was lawful for them to do: and 
the Defendants 4 that within a reaſonable and convenient time 
| 6 Li | after 


2 29 . 


1798. 
25 


May 10th, 


If a power of 
a public na- 
ture becom- 
mitted to ſe- 
veral, who 
all meet for 
the purpoſe 
of executing 
it, the act of 
the majority 
will bind the 
minority. 
A condemn- 
ation by four 
out of the 
ſix triers of 
leather, ap- 
pointed un- 
der 1 Fac, ü. 
c. 22. (the 
whole num- 
ber being 
met for the 
purpoſe of 
trying,) muſt 
be conſider. 
ed as the 
condema- 
ation of all 
ſix. 
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1798. after the ſaid Maren to wit on Cc. they the ſaid Defendants gave 

5 3 notice to Brook Watſon Eſq. he the ſaid B. V. then being Lord 
„ Mayor of che ſaid city, of their having ſo taken and ſeized the 

; 3 ſaid hides for the cauſe aforeſaid, in order that the ſaid Lord Mayor 
might in due manner appoint triers for the trying of the ſame 

| en to the directions of the ſaid ſtatute te wit at He which 

is the ſaid treſpaſs S And this c Wherefore Sc. 

_ Replication tendering iſſue on the fact of the hides not 5 | 

mall dried. New alignment, that after the ſeizure of the ſaid hides 

+a at leather and within fix days after notice thereof had been piven 
"MW the ſaid Mayor of the ſaid city to wit on Ye the ſaid Mayor 


according to the form of the ſaid act did i in due manner elect and 
appoint ſix honeſt and expert men to wit 790 ph Lacey, George 
Murray, Edmund. Sylveſter, Samuel Meris, Samuel Brooks and Mil- 

Pe Len Wehſter, the ſaid J. L. and G. M. then and there being of the 
50 better ſort of the company of cordwainers, the ſaid E. S. and S. N. 
2 then and there being of the better ſort of the curriers of London, 
"7 Te 0 ani the ſaid S. B. and M. M, then and there being of the better 
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ſort of tanners uſing Leadenball market, and no one of them being 
Wy es f kin or affinity to the ſaid Plaintiffs as triers for the trying, 
amongſt others, of the ſaid hides ſo ſeized as aforeſaid; which ſaid 
ſix perſons. according to the ſaid act of parliament upon their cor- 
poral oaths taken before the ſaid Mayor did on the ſecond market 

day holden upon the Tugſclay for leather. next after the aid ſeizure 

in the afternoon of the ſame day being the day Nc, to wit at 

Oc inquire ſtraightly examine and try whether the faid hides were 
ſufficiently ſerviceable or not according to the. intent and true 
meaning of the ſaid act: And the ſaid Plaintiffs ſay that upon ſuch 
inquiry examination and trial the ſaid &. B. and M. N. differed from 

the ſaid four other perſons ſo appointed triers as aforeſaid with 
reſpect to the verdict which ought to be given concerning the aid 

hides and the ſaid 8. B. and W. M. then and there refuſed to find 

the ſame inſufficient or unſerviceable, and the, faid hides were found 

and returned inſufficiently dried and accordingly condemned by 

the ſaid 7 L. E. S. G. M. and S. N. only, without the concurrence 

of and in oppoſition to the ſaid S. B. and W. H. and no other 

trial finding or adjudication hath been had or given in relation to 

the ſaid hides. Of all which premiſes the ſaid Defendants after- 

4 wards and before the commencement of this action to wit on Oe 
2 at &c had notice. And the ſaid Plaintiffs further ſay that they 
brought this action not only for the treſpaſſes in the introductory 

part of the plea mentioned and thereby attempted to be juſtified 

8 but 
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put alſo for that the faid Defendants after the ſaid S. B. and W. N. 


had refuſed to find the ſaid hides of tanned leather to be inſufficient 
or unſerviceable, and alſo after the ſaid Defendants had ſuch notice 
as aforeſaid, to wit, at, &c. kept and detained the ſaid hides for 
a long ſpace-of time, to wit, Ac. and converted and diſpoſed of the 
ſaid hides to their own uſe in manner and form as the ſaid Plain- 
tiffs have above thereof complained againſt them. Which Taid 
treſpaſſes above newly W are other and different, Ac. where- 
fore, 8c. 

Pleas to the new aſſignment; 1ſt, Not guilty ; 2dly, That the 
Defendants being ſuch ſearchers as aforeſaid, and having ſo as afore- 
laid ſeized the ſaid hides, ſo as aforeſaid offered to ſale by the ſaid 


Plaintiffs in the market of Leadenball in the City of London by 


virtue of the ſaid ſtatute afterwards and after the ſame had been 


ſo as the ſaid Plaintiffs have above alleged found by the ſaid 
triers appointed as aforeſaid and the ſaid Plaintiffs had by reaſon 


thereof forfeited and loſt the ſame, the Defendants kept and de- 
tained the ſame in order that the ſaid hides ſo forfeited, being 
leather ſeized within the City of London, by virtue of the ſaid 


ſtatute might be brought to Guildball in London there to be prized 


f by indifferent perſons in manner and form as is by the ſaid ſtatute 
directed; as it was lawful for them to do, to wit, at, Sr which are 
the ſame ſuppoſed treſpaſſes, c. and this, Es wherefore, Oc. | 
| General demurrer and joinder. 
This demurrer was twice argued; firſt in Hilary Term laſt by 
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Shepherd Serjeant for the Plaintiffs and Le Blank Serjeant for the ; 
| Defendants, and now in this Term by Cockell OFT for the | 


former and Adair Serjeant for the latter, 

Arguments for the Plaintiffs, The only queſtion arifing on 
theſe pleadings is, Whether the condemnation by four only of the 
triers was ſufficient to warrant the detention of the leather? This 
will turn principally on the conſtruction of 1 Fac. 1. c. 22. By 


the preamble it appears that the former ſtatutes upon this ſubject 


had been too ſharp and rigotous and that the Legiſlature intended 
| that the goods of the ſubject ſhould not be condemned unleſs by 
the coneurrent opinion of the three branches of the. trade; eis. 
the tanner, the currier, and the cordwainer, or at leaſt by a ma- 
jority compoſed of perſons in thoſe three branches of the trade. 
The object of the act as we may collect from . 6. and 25. was 


to keep the three branches of the trade diſtinct, and thus to pre-. 


vent any bad leather being brought'imo the market, by making 
30 e each 
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each of them a check upon the others. Where the act has given 
powers to any number of perſons, it has cautiouſſy expreſſed 
whether thoſe powers were to be executed by the whole number 


only, by a majority, or by any particular individuals. Thus by 


. 1 5. it is directed that * ſo much of the hide, c. as ſhall be 
inſufficiently tanned or dried ſhall be cut out by the overſight 
diſcretion and direction of the trier ee in this act to be 
appointed, upon the oaths of the ſaid triers. So offences againſt 
7 21. are to be tried © by the wardens of the curriers and 


the wardens of the Company whereof the party grieved ſhall 
be;“ in which caſe it can never be contended that a majority of 


the curriers only. would be ſufficient. But in / 24. it is provided 
that curried leather ſhall be ſearched and allowed“ by the curriers 


of London for the time being or fuch perſons as they ſhall therets 
n. So the ſame expreſſion is uſed in / 27, And in / 29. it is 
directed that © the Maſter and Wardens of the cordwainers, cur- 


_riers, girdlers and ſadlers, or the more part of the ſaid Maſter and 


Wardens of every of the ſaid ſeveral myſteries ſhall make true 
ſearch,” c. Thus too / 31. having directed that eight perſons 
ſhould be appointed as ſearchers and ſealers generally, it is added 
in / 32. that the ſaid ſearchers or any of tbem may ſeize, 
The 33d. /ed. of the act by which the triers are appointed, follow- 


ing up the idea of the preamble which bad expreſſed that the 


trade had been oppreſſed by ſome laws that were too rigorous, 
enacts that to the end there might be an indifferent trial, the triers 


ſhould be ſelected two from each branch of the trade, and very 
much aſſimilates them to a jury; they are not to be of kin or 


affinity to the owner of the leather, and they are ppon their cor- 


poral oaths * to inquire, ſtraightly examine, and try.” Nor is it 
unreaſonable to ſuppoſe that the Legiſlature intended all fix to be 
unanimous, when the common law has in the caſe of .a jury re- 


_ quired the. ,Unanimity of twelve. This too is ſtrengthened by the 
words at the end of / 35. which directs that the perſons appointed 
for trial of the leather ſhall do their duties therein without delay, 


upon pain that every of them making default therein ſhall for 


5 every ſuch ſeveral default forfeit and pay 5. 5 This proviſion 
Was probably added in contemplation of the triers not coming to 


an agreement. Suppoſing however that a majority of the triers 
way decide, ſtill as the Legiſlature has anxiouſly compoſed this 
 nikagal of the three branches of the trade. whoſe united {kill and 


nn, ond * e A WY verdict; that majority muſt 
ON be 
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be compoſed of one at leaſt of each of thoſe three branches; 1798. 
whereas upon the preſent pleadings it appears that the condemn- 2 
ation in queſtion was made by the two curriers and the two cord- 3 
wainers, excluſive of the two tanners. There is no inſtance in 0 
which the majority of a number of perſons appointed to try a 
fact can determine the queſtion. In the Courts of Law though a 
majority of the judges decide, ſtill they decide upon a queſtion 
of law and not of fact, which makes a material diſtinction. Nor 
is there any analogy between this and the caſe of corporations; 
whoſe acts are either legiſlative or miniſterial, relate to their own 
intereſts only and do not take away the rights of other perſons, 
as the act of the majority in this inſtance does. In the caſe of 
elections the majority muſt of courſe bind the reſt. Generally 
{peaking however where any number of perſons are appointed 
to do a particular act, they muſt all join. Thus in the King v. 
Hobbes, Noy, 47. where a commiſſion made out to fix, four or two, 
was executed by three, the execution was held void, and Co. 
Litt. 181. b. was there cited (a). It is obſervable alſo that where CC 
any number of perſons are appointed by act of parliament, the ; 1 


| ant of whom are intended to act, it is always ſo expreſſed. 
Arguments for the Defendants. Three points are to be con- 
 fidered in this queſtion. 3ſt, What is the general rule of law 
reſpecting authorities of this nature? 2dly, Whether any par- 
ticular intent can be collected from this act to control the general 
rule of law? 3dly, Whether, if a majority can decide, one of 
each claſs compoſing the tribunal muſt not concur in the deciſion ? 5 
iſt, There is no inſtance except that of a petty jury where TY 
unanimity is required in the exerciſe of a diſcretionary authority, 
and according to Dyer 218. in marg. and Hale P. C. 297. n. (c), 
it was not formerly required even in chat caſe. So unanimity 
is not required from a grand jury, though twelve muſt concur. 
Beſides, the triers in this caſe cannot be reſembled to a jury as 
they are not aſſembled in the ſame manner, they are judges as 
well as jurors, there is no challenge and no means of keeping 
them together ! in order to make them agree. They moſt reſemble 


*(@) Shepherd Serjeant mentioned a caſe | five of Wn ſhould be a quorum ; the eol- 
which he ſaid had been decided in K. B. lecter was elected by three, and it was held 
about three years back, of —— . on a motion for a new trial that the ſurety 
Bland; that was an action on a bond given was not liable, as the colleQor was not duly 
by the Defendant as ſecurity for a collector | appointed. But Eyre Ch. J. faid, that if 
of the rates in St. Andrew's, | Holborn ; the | | the appointment had been made by three, 
local act had directed that the collector | at a board conſiſting of five, he ould have 
Hould be nominated by. the commiſſioners, ON the * good. 


the 
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the homage of a Court Baron where the ſuitors are Judges and 


jury, and the verdict of the majority binds. Where a mini- 
ſterial act is to be done, or a naked authority to be executed, 
the concurrence of all thoſe to whom the authority is committed, 
is required. Nor is the diſtinction between the two ſpecies of 
authorities, viz. thoſe which are diſcretionary and thoſe which 
are merely miniſterial, without good reaſon. In the latter caſe, 
where unanimity is required, the law provides the means of com- 


pelling it; as in caſes of private truſts, by the interference of 


the Court of Chancery, and of public ones by mandamns from 


the King's Bench ; but there are no legal means of obliging men 


to act contrary to their judgment. By analog y to the caſe of 


elections it may be contended that this judgment is the judgment 
of all the ſix triers ; for there a majority has no other way of 


| over-ruling the opinion of the minority but by voting on the op- 


poſite ſide; if they give a mere negative they muſt be taken 
to have virtually conſented. The King v. Foxcroft, Burr. 1017, 
and Rex v. Withers, Paſch. 8 Geo. 2. B. R. cited by Wilmot J. 
Burr. 1020. In the new aſſignment it is ſtated that the two re- 


fuſed to concur and that the four found a verdict, and in the plea 
to the new aſſignment it is averred that the hides were found 
by the ſaid triers appointed as aforeſaid” to be inſufficient. If 


therefore conſiſtently. with the allegation of the Plaintiff this 
verdict can be conſidered as the finding of all the triers it mult 


| ſo be taken; and on the authority of the above caſes it is clear 
that if four find, and two refuſe, the finding muſt be held the 


finding of the fix. It has been decided in the caſe of a corpora- 


tion, Attorney General v. Davy, 2 Ath. 212. that a majority may 


act, though nothing be mentioned in the charter, of the major 


part: and in the King v. Begſtom, 3 T. R. 592. and Farnell v. 


Gartham, 6 T. R. 308. which were not caſes of corporations, the 
acts of a majority were held ſufficient. In the former of thoſe 


caſes arguments ab inconuenienti were admitted, and in the latter 
Mr. J. Lawrence ſtated it as a general principle, that * where a 
body of perſons is to do an act, the majority of that body will 
bind the reſt.” 2dly, The rigour complained of in the preamble 
does not relate to any mode of trial, but to certain acts which by 
former ſtatutes were required to be done, and which could not be 


done. No argument can be drawn from iF. for as the word 


. triers“ is there uſed generally, the ſame conſtruction which ap- 


plies to he cons in queſtion will apply to that. Admitting that 
. 5 all 
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all the clauſes, where the major part 1s not mendhboned, muſt be 1798. 
underſtood in the ſame manner, a ſtrong argument in favour of n 
the Defendant may be drawn from /. 22. for the act required to be ae / k 
done is to be done by the wardens of two companies, who are . 
ſelect parts of two corporate bodies; and where an act is to be done 
either by a corporation or a ſelect part of it, it is clear that a ma- 
jority will bind: and though in this particular caſe it appears that 7 
the judgment cannot be given by the wardens of the curriers only, | 
becauſe the wardens of each company are to be conſidered as 5 f 
one arbitrator, and where there are two arbitrators, both muſt 5 „ i 
join; yet the opinion of the wardens of each company muſt be 1 
determined by the majority. So the acts to be done under 
ſeQions 24 and 27 are to be done by ſelect parts of corporate 
bodies, and the ſame erke will therefore apply. The rea- 
ſo why © the more part” was mentioned in ſection 29, was not to 1 
give a power to the majority which they had not before, but to 
obviate a doubt which might ariſe, whether every one of the per- 
ſons there mentioned would not be liable to a penalty if he did 
not go out four times in every year to view, c. Nothing there · 
fore appears on the face of the act to ſhew an intention in the 
Legiſlature to control the general rule of law: nor has the par- 
ticular clauſe by which the triers are conſtituted, kept in view the 
trial by jury as has been contended, having omitted one of its 4 
moſt leading features, the right of challenge. zdly, Though the 1 
triers are made to conſiſt of equal numbers of each of the three | ; 
trades, yet this appears to have been done with no other object 8 i 
than to compoſe a tribunal whoſe members ſhould be acquainted 1 
with every ſtate in which the leather might be when it came to be 
tried. The members belonging to one trade are to aſſiſt thoſe 
of the other two by their information, and then the whole is to 
give one general verdict for the public: if it were otherwiſe 
it would be in the power of the members of either of the three 
trades to control the acts of the other two, in order to favour the 
members of their own trade, whole. wares might come before 
them to be tried. 
"Reply. The King v. e differs from this. VT : for the 
cleftors being met were bound to vote for ſome perſon if they 
meant to exerciſe their franchiſe ; whereas here the triers being 
met to try a particular queſtion, four: gave a an opinion 1n the negative 
and. two in the aſſirmative. In the King v. Withers ſome of the 
cleftors voted for two. perſons when there, was but. one vacancy, 
37 B and 
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muſt all concur or whether the deciſion of the majority would 
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and therefore their votes were thrown away. The conſtruction of 


9 Geo. 1. c. 7. in the King v. Begſton was expreſsly made with re. 


ference to the 43 of Elix. the poor laws being all in pari materid. 


And the judgment of the Court in Wittnell v. Gartham did not 


proceed on the words of the ſtatute but on three other grounds: 


vis. The intent of the founder, che reſemblance of the Tony" to a 


corporation, and uſage. . 7 
Ex RE Ch. J. The true 0 in this caſe lies in a very 


narrow compaſs; it is this: What is the operation in law of a 


judgment of four out of ſix triers, ſix being the number conſtituted 
to be the triers, and the ſix being aſſembled to inquire and try; 


whether it is to be deemed the finding and judgment of the body, 
or merely the finding and judgment of the four individuals who 


concurred ? If it is the mere finding of the four who concurred then 
this leather is not found inſufficient, but if the operation of law on 


the finding of four, who are the majority of the body duly aſſembled, 


be, that their judgment is the judgment of the whole and therefore 
the judgment of the triers; then the leather muſt be taken to have 
been found inſufficient, and the Defendants are juſtified. On the firſt 
argument I thought this queſtion would turn on two general heads 
of inquiry. fſt, What the general rule of law was in the caſe of 
hether they 


bind the whole? adly, Suppoſing the latter to be the general rule, 


whether that general rule is to be controlled by the intent of the 
n as collected from the ſcope and proviſions of this act: 


With reſpect to the firſt queſtion, I think it is now pretty well 
eſtabliſhed that where a number of perſons are entruſted with 
powers not of mere private confidence, but in ſome reſpects of a 
general nature, and all of them are regularly aſſembled, the wa- 
jority will conclude the minority, and their act will be the act of 
the whole. The caſes of corporations go further: there it is not 
neceſſary that the whole number ſhould meet; it is enough if 
notice be given; and a majority, or a leſſer number according as 
the charter may be, may meet, and when they have met they 


become juſt as competent to decide as if the whole had met. 


With a view. to this cafe thoſe who have met reſemble the 
fix triers who have authority to decide: and then a queſtion 


ariſes, how they may act when they have met. The caſe in 
| Athyns ſhews the opinion of a great Judge, Lord Har dwwicke, who 


| Was much converſant with this ſubjeck i in one part of his judicial 
n 55 8 8 life, 
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life, that the majority of perſons aſſembled will conclude the 

minority, and. an act done by them will be the act of the whole 

body. And that part of the Law of Corporations applies to 

this caſe; that with regard to powers not merely private, which 

are to be exerciſed by many perſons, provided a ſufficient 
number be aſſembled, the act of the majority concludes the 
minority and becomes the act of the whole body. If that be ſo, 
the argument drawn from the word * triers” being uſed generally, 
in the 33d and 46th ſections, will not ſtand much in our way: 
| becauſe the judgment of four triers in this caſe is the judgment 
of all, as much as if all had concurred. There is nothing then in 
the general rule of law to prevent this finding from being held 
good. But the queſtion is ſtill open, whether on the conſtruction 
of this particular ſtatute, it does not appear that not only all 
the perſons muſt be aſſembled, but that every one of them ſhould 
concur, or at leaſt that one of each claſs ſhould concur. There was 
ſomething very plauſible in that laſtargument, but Jam now clearly 
ſatisfied, either that all muſt concur, or that a majority may decide 
for the whole. There is nothing in the act which neceſſarily leads 
to a conſtruction, that the majority muſt be compoſed · in any par- 
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ticular manner. With regard to the general queſtion, it has been 


argued moſt weightily, that as the leather might be ſeized in all 


the ſtages of the manufacture, it was right that the authority which 
was to determine ſhould be delegated to perſons of all the different 
trades, in order that the body might be aided and aſſiſted by the 


united experience of all the branches, whenever the inquiry ſhould 


come before them. But it ſtruck me that when the body was ſo 
conſtituted and had aſſembled, and could have the aſſiſtance of the 
united experience of all, the neceſſity of all concurring in the 
final judgment. was not ſo apparent, and might be attended with 
inconvenience. It is indeed a truth, that in a body compoſed of 
three claſſes of trade, thoſe who are of the particular trade of 
which the owner of the goods happens to be, may feel an inclin- 
ation to favour the members of their own trade, and may heſitate to 


condemn, when they themſelves might be liable to condemnation 


the next time. And this might be attended with a great deal of 
inconvenience, ſince the ſearchers are obliged to execute a public 
duty, and the validity of their acts muſt depend upon the judg- 
ment of the triers (a). It ſeems better that when all the know- 
ledge which each claſs can afford has been communicated, the 


Nene "© Warne v. Farly, 6 Te erm x Rep. 463. 
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whole ſhould be governed by the majority. This caſe has been 
compared to the caſe of juries, and in many reſpects it is analo- 
gous; but in an abundance of particulars it is unlike. On the 
abſtract queſtion it has often been debated, whether there is policy 


and good reaſon on the ſide of the rule which requires unanimity 


in a jury. However good therefore the rule may be found in 
practice when applied to juries, yet if it be doubtful in theory we 
ought not to force the analogy, and apply the rule to other caſes 
here it may be found inconvenient. It is impoſſible that bodies of 
men ſhould always be brought to think alike: there is often a 
degree of coercion, and the majority is governed by the minority, 
and vice verſ, according to the ſtrength of opinions, tempers, pre- 


| judices, and even intereſts. We ſhall not therefore think ourſelves 


bound in this eaſe by the rule which holds in that. 1 lay no great 
ſtreſs on the clauſe of the act which appoints a majority to act in 
certain caſes, becauſe that appears to have been done for particular 
reaſons which do not apply to the ultimate tiral: it relates only 
to the aſſembling the ſearchers ; now there is no doubt that 
all the ſix triers muſt aſſemble; and the only queſtion is, what 
they muſt do when aſſembled? We have no light to direct us in 
this part, except the argument from the nature of the ſubjec. 
The leather being ſubject to ſeizure in every ſtage of the manu- 
facture, the tribunal ought to be compoſed of perſons Ckilful 
in every branch of the manufacture. And I cannot ſay there is no 
weight in the argument, drawn from the neceſſity of perſons con- 
eurring in the judgment, who are poſſeſſed of different branches 
of knowledge, but ſanding alone it is not ſo concluſive as to 
-oblige us to break through a general rule: beſides it is very 
much obviated by this conſideration, that when all have aſſembled 
and communicated to each other the neceſſary information, it is 
fitter the majority ſhould decide than that all ſhould be prefſed to a 
-concurrence. If this be ſo, then the reaſons drawn from the act, 
and which have been ſuppoſed to demand, that the whole body 
ſhould unite in the judgment, have no ſufficient avail, and con- 
ſequently the general rule of law will take place; vis that the 


judgment of four out of ſix being the whole body to whom the 


authority is en Ae, aſſembled wow ene Is Tue i 


ment of all. 45 l 
Bu LER * The firſt ab to be nga in this caſe is, 


[hart the legal effect and tinderſtanding of the facts. diſcloſed 


* this record, wo think this rale. been extremely well 
8 ; argued 
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argued by my Brother Adair, whoſe argument, together with the 


here, we mult pronounce this to be the finding of all the fix triers. 
This is a caſe in which ſix perfons are united together as one 
body, and are required by the act to form an opinion, They are 
not permitted to ſay we will form no opinion, but they muſt decide 
whether the leather be ſufficient and ſerviceable or not. Four of 
them expreſsly decide that it is not; the other two do not agree 
in that finding, but they do not diſſent: and I take it that in ſuch 
a a caſe, where the law compels perſons convened under an oath to 
form an opinion, if any of them do not pronounce againſt the 
opinion of the majority, they find for it. If that be ſo, it puts an 
end to this caſe, for if it is to be underſtood, upon this record, that 
this judgment has the effect of a judgment of the ſix triers, 
no queſtion remains to be conſidered. 
But upon the act two queſtions ariſe: 1ſt, Whether all the fix 

niert muſt concur in their judgment, or whether a majority are 
ſufficient to decide? 2dly, If a majority can decide, what that ma- 


jority muſt conſiſt of? Now it ſeems to me, that upon the firſt 
queſtion the authority of Co. Litt. if we went no further, is deciſive, 


becauſe it is there ſaid in expreſs terms that in matters of public 


concern the voice of the majority ſhall govern. It is to be remem- 


bered, that not a ſingle caſe, not a dictum has been quoted on the 
other fide of the queſtion, and that this ſtands wholly uncontra- 
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authorities which he has cited, has convinced my mind, that ſitting OT, 


v. 
ini 


_ dicted. | In the next place I think there is great weight in ſome of 


the caſes which have been mentioned, and that the concluſion to be 


deduced from them goes much further than has been admitted. 
Wittnell v. Gartham was ſaid to have been decided upon three 
different grounds: 1ſt, Upon the founders intent; 3 2dly, On a 


_ reſemblance to the caſe of corporations; : and 3dly, Upon uſage. 


One thing is clear from this authority, that a deed which ſpeaks in 
general terms, giving a power to a certain number of perſons, does 
not neceflarily import that all theſe perſons ſhall concur, becauſe if 


that were neceſſarily the legal conſtruction of the deed, uſage 
would be laid out of the queſtion. Then we bave got thus far 
upon this (caſe, that a deed which gives a power to a certain 
aumber of perſons may admit of two conſtructions; either that 
all muſt join in the act or that the majority may do it; in no 
other way could uſage be admitted; uſage being admitted, it cer- 


tainly had its effect in that caſe. The caſe therefore is open to the 


moo: of inconvenience, which was s flightly e upon: 
| | 3 3Q 5 for 


998, : 
Hp, 
Bertzg - 


4 ſtatute, and it ſeems to me, that a very good anſwer has been 
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been made, whether or no a power requiring in the exerciſe of ir 
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fon £ hk admits of two conſtructions, certainly the argument 
of ineonvenience applies. Now if it be neceſſary that all ſhould 
concur, one man may deſtroy the determination of ſive, though 
that one may be the leaſt qualiſied of the whole ſix to judge; and 
the conſequence will be, that if the defect be in the tanning of the 
leather, and by the tanners and the cord wainers opinions 1 it be pro- 
nounced inſufficient, yet if one currier declare it to be ſufficient, 
the judgment of the others will not avail. l that is unreaſon- 
able upon the face of it, and therefore ſuch a conſtruction cannot 
be adopted. It ſeems to me therefore upon the whole view of the 
caſe,” that the majority of the ſix muſt decide. With reſpect to 
that majority being compoſed in any particular a 1 can x fee | 
nothing in the ſtatute which warrants ſuch ane e +7 0. 
HEAnH J. 1 am of the ſame opinion, and as the caſe has been 
10 fully entered into, I ſhall very ſhortly deliver the reaſons on 
which my opinion is founded: In the firſt place à queſtion has 


ſkilt and diſcretion, being delegated to a certain number of men, 
gught to be exerciſed by all, or whether it is ſufficient that it ſhould 
be exerciſed by the majority of them? I do not think that 
ther; of the three caſes cited at the bar, either the caſe out of 
Athyns,: or the two caſes out of the Term Reports,'direfly"go to 
prove the propoſition contended for by the ee | 
woe en Sight: hive, been' mixiatained upon other! "nba nd: 


were new powers delegated-to bodies of men, in which by ſeveral 
ſtatutes and the common law the acts of the majority con- 
clude, the minority; it might therefore be conſidered that the new 
power ought to be exerciſed exactly in the ſame way as the old 
power would be. However, we find ſome dictalof very great re- 
ſpeQability, viz. of Lord Hardwicke, and the Judges who preſided 
in the King. Bench, to ſhew, that as well upon common law and 
common reaſon as upon the particular cireumſtanoes of the caſes 
before them, the acts of the majority concluded the minority. Then 
the queſtion has been argued upon the different; clauſes of the 


given to theſe, clauſes... All ,muſt concur: in trying, and then 
though they be of different opinions, ſome of one opinion 


\ 
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Though we have no particular deciſions directly in point, yet 


there are ſome uſages and ſome received opitiions which are 
equivalent to deciſions We know very well that in all commiſ- 
gons of oyer and terminer and gaol delivery, and of the peace, 
where a quorum is conſtituted, and it is neceflary that a quorum 
ſhould be preſent to do the acts for which they are appointed, yet 
jf the quorum are in the minority, the majority ſhall conclude 
the minority. For theſe reaſons J concur in opinion with his 
Lordſhip and my Brother, 
Rooks). I might reſt fatisfied with dedding on the particular 
circumſtances of this caſe, and if I did, I ſhould agree, that after the 
authority of the King 'v.. Foxcroft, four having abſotutely found ih 
this caſe, and the two 'others having only refuſed to concur; will 
amount to a finding y the whole body. But as that might lay a 
ground for farther litigation, I think it right to be more explicit. 


I thinks the words of the ſtatute are at leaſt doubtful, and I am 
warranted in ſo thinking ſince the counſel have not confined 


themſelves to contending that the whole body muſt concur, but 


either the whole body or one of each claſs. The latter con- 


ſtruction ſeems extremely queſtionable, fince the ac makes no men- 


non of che three claſſes, which in / 24. appoints 'triers*for the 
country, though they are to examine and try in the ſame way 


as choſe in London. The authority given to the triers in the 


preſent inſtance is general to examine and try whether certain 
goods are ſerviceable or not, and is committed to them for 


the advancement of Public juſtice, and as a public truſt. Now 
the decifions” are numerous (and may be found in Viner, 


title Authority, letter B) to ſhew that a different couſtruction 
prevails. with reſpe& to private authorities and authorities for 
the advancement of public juſtice. 80 alſo: TLambard in his 
Juſtice of the Peace ſtates expreſsly that where a precept for 
keeping the peace is made jointly to twain, one alone may 


ſerve and execute that precept; following the rule laid down in 
C. Lit. 18 1. 5. If this be the caſe and we are not bound by 
che ſtrict words of the act, (which it ſeems agreed we are not,) 
but are to give the clauſes ſuch a conſtruction as will beſt advance 
the ends of public juſtice, there can be very little doubt how 


we ougbt to decide. We: ſhall not advance public juſtice by 


ſaying that though a majority of the triers who have had the ad- 


vantage of all the information to be derived from the whole ſix 
who compoſe che tribunal, are of opinion that the leather is un- 
e ſtill any one man mall have it in * power to prevent | 
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leather, and by the tanners and the cord wainers opinions it be pro- 


wh majority being compoſed in any particular een I can v ſee 
nothing in the ſtatute which warrants ſuch an idea, 12. 01 


to fully entered into, I ſhall very ſhortly” deliver the reaſons on 


bee n made, whether or no a 


aughtt to be exerciſed by all, or whether it is ſufficient that it ſhould 
be» exerciſed by the majority of them? 1 do not think that 


for I obſerve that in all the three caſes the powers in queſtion 


in the King Bench, to ſhew that as well upon common lav and 
common reaſon as upon the particular eircuinſtances of the caſes 


ſtatute, and it ſec 


though they be of different opinions, ſome of one opinion 
is of - rather ans al Seger en guage? e fie? 
48807 5 Bale jy 15 mw > * 13 . * 7 W Who | Though 
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for the act admits of two conſtructions, certainly the argument 
of ineonveuience applies. Now if it be neceſſary that all ſhould 
concur, one man may deſtroy the determination of five, though 


that one may be the leaſt-qualified of the whole ſix to judge; and 
the conſequence will be, that if the defect be in the tanning of the 


nounced inſufficient, yet if one currier declare it to be ſufficient, 
the judgment of the others will not avail. W that is unreaſon- 
able upon the face of it, and therefore ſuch a conſtruction cannot 
be adopted. It ſeems to me therefore upon the whole view of the 

caſe, that the majority of the ſix muſt decide. With reſpect to 


HAT J. I am of the ſame opinion, and as the caſe has een 
which my opinion is founded. In the firſt place à queſtion has 


Dower requiring in the exerciſe of it 
ſkill and diſcretion, being delegated to a certain number of men, 


either of the three caſes cited at the ban, either the caſe out of 
Athyns, or the two caſes out of the Term Reports,' directly go to 
prove the propoſition contended for by the Plaintiffs; becauſe 
thoſe, deciſions might have been maintained upon other grounds, 


were new powers delegated to bodies of men, in which by ſeveral 
ſtatutes and the common law the acts of the majority con- 
clude, the minority; it might therefore be conſidered that / the new 
power ought to be exerciſed exactly in the ſame; way as the old 
power would be. However, we find ſome dicta of very great re- 
ſpectability, viz, of Lord Hardwicke, and the Judges who preſided 


before them, the acts of the majority concluded the minority. Then 
the queſtion has been argued upon the different clauſes of the 
ms to me, that a very good anſwer has been 
given to theſe clauſes. All muſt concur in trying, and then 
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Though we have no particular deciſions directly i in point, yet 
there are ſome uſages and ſome received opinions which are 
equivalent to deciſions We know very well that in all commiſ- 
ions of oyer and terminer and gaol delivery, and of the peace, 
where a quorum is conſtituted, and it is neteſſary that a quorum 
ſhould be preſent to do the acts for which they are appointed, yet 
if the quorum are in the minority, the majority ſhall conclude 
the minority. For theſe reaſons ] concur in opinion with his 
Lordſhip and my Brother, 

Rooks J. I might reſt ſatisfied with deciding on the particular 
circumſtances of this caſe, and if I did, I ſhould agree, that after the 
authority of the King v. Foæcroſt, four having abſotutefy found id 
this caſe, and the two others having only refuſed to concur, will 
amount to a finding by the whole body. But as that might lay a 
ground for farther litigation, I think it right to be more explicit. 
I think the words of the ſtatute are at leaſt doubtful, and I am 
warranted in ſo thinking ſince the counſel have not (confined 
themſelves to contending that the whole body "muſt concur, but 


either the whole body or one of each claſs. The latter con- 


truction ſeems extremely queſtionable, fince the act makes no mens 


non of che three elaſſes, which in / 24. appoints triers“ for the 


country, though they are to examine and try in the ſame way 


as thoſe in London. The authority given to che triers in the 
pteſent inſtance is general to examine and try whether certain 
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goods are ſerviceable or not, and is committed to them for 


the advancement of publie juſtice, and as a public truſt. Now 
the decifions/ are numerous (and may be found in Viner, 
title Authority, letter B) to ſhew that 'a different couſtruction 
prevails with reſpect to private authorities and authorities for 


the advancement of public juſtice. 80 alſo: Lambard in his 


Juſtice of the Peace ſtates expreſsly that where a precept for 


keeping the peace is made jointly to twain, one alone may 


ferve and execute that precept; following the rule laid down in 
. Litt. 18 1. 5. If this be the caſe and we are not bound by 
the ſtrict words of the act, (which it ſeems agreed we are not,) 
but are to give the clauſes ſuch a conſtruction as will beſt advance 
the ends of -pnblic juſtice, there can be very little doubt how 


we ought to decide. Wer: ſhall not advance public juſtice by. 


faying that though a majority of the triers who have had the ad- 
vantage of all the information to be derived from the whole ſix 


who compoſe the tribunal, are of opinion that the leather is un- 
e ſtill N one man ſhall have it in his power to prevent | 
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Ir the condi- 


tion of a bond 
be to render 
a perſon in 
execution 
who has once 
been diſ- 
charged, it 
is void. 


Condition to 


do one of 
two things; 
one becomes 
im poſſi ble, 
no reaſon for 
not perform- 
ing the other. 


was a priſoner in the Fleet, charged in execution at the ſuit of the 
- Plaintiff and ſeveral others: that a little before the making of the 


to the Plaintiff. that they could not ſurrender May according 


twelve and two, and then and there had the body of the faid 


Freer 1 
ſaid execution at his ſuit, and offered the bond in queſtion as a 


ſecurity for his debt to the Plaintiff; which bond was accordingly 


vented from ſurrendering him at the time and place in the con- 


might be again taken in enecution; and that the obligors on the 
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a * | FO holding out againſt the reſt, All ſix muſt un. 
doubtedly try ; but it does not therefore follow that they muſt all 
decide the ſame way. Each man is after due examination and 
inquiry to decide according to the beſt of his judgment, and the 
guelon 4 is to a determined by the opinion of the majority. 


enceinte ods cf DE eta ot the nen. 


N Hor v. DAN hn 


Din, on nf Gone for 8 ae ps July 1797, 1 given bs 
the Defendant and one J. G. Kobn to the Plaintiff to procure = 
the. releaſe of one Edward May, who was in execution at the 
ſuit of the Plaintiff. The condition was that if the obligors or 
the faid Edward May. ſhould. pay to the Plaintiff. 730 J. and in- 
tereſt, on or before 10th January 1798; or if default ſhould be 
made in ſuch payment, then if the obligors ſhould, on the 12th Ja- 
auary 1798, ſurrender the ſaid Edward May to the Plaintiff, at 
the houſe, of one Thomas Wright, between the hours of twelve 
and two, ſo that m . be n _—_ in nee a bond 


_ Plea. , That. before 45 at W time of mea ha ik * 


bond, May requeſted the Plaintiff to diſcharge him from the 


given, and May was diſcharged from the execution at the Plain- 
tiff's ſuit; but that the other creditors having refuſed to diſcharge 
him, he continued a priſoner, whereby the obligors were pre- 


dition mentioned; that the obligors, before the day, gave notice 
to the condition, but that May was then in the Flert, and would 


be there on the 12th January, between twelve and two, and that 
the obligots would then and there render the ſaid May, ſo that he 


rath Junuury were in the Fleet, and attended there between 


May, and were ready to ſurrender and deliver him up to the 
. ſo * he might be again charged in execution, but that 
1 5 neither 
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neither the Plaintiff or any perſon on his behalf was there to re- 
ceive him. And this, Sc. wherefore, c. 


General demurrer and joinder. 
Le Blanc Serjt. for the Plaintiff contended, that no al excuſe 


for non-performance of the condition was ſhewn by the plea. 

» Williams Serjt. contra inſiſted, that the condition to ſurrender 
had been ſubſtantially performed, and cited Fre/hwater v. Eaton, 
1 Str. 49. where the condition of the recognizance was to ſur- 
render the principal to the keeper of the Palace court; a writ 
of error in the King's Bench having been brought, and the 
judgment below affirmed, a ſurrender to the Marſhal of the 
Marſhalſea was held a dag n of the condition of the 


# 


recognizance. 
. The Court, was of opinion. on the 8 of ” v. Aldrich, 


4 Burr. 2482+ that the firſt part of the condition was void, being 
to render a priſoner in execution who had been once diſcharged, 
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Davis. 


and therefore as the other part had not been performed, the bond 


was forfeited. Beſides that where the condition of a bond is to 
do one of two things, ſhewing that one could not (a) be per- 


ez is no 15008 reaſon for not * performed the other. 
Judgment for the Plaintiff, 


* 1 4 1 4 N F 5 * "hy 
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Warreocx Adminiltratr, ke and Others v. 
u t Hp Do and Others. 


T BIS Was a 4 FF 3 the Biathlon of the 1 Chan- 
>. cellor for the opinion of the Judges of This court, which 
ſtated : that Thomas Whitelock {the teſtator) being ſeized of a leaſe- 
hold eſtate for three lives, under the Archbiſhop of 57 ork, and a 
{mall freehold eſtate, made his will the 3ift Auguſt 1778, by 
which after giving to his ſon Jobn Whitelock an annuity of 207. 
for life, charged. on his freehold, Jealabold, and fountainſhold 
eſtates at Meonchton, Mains, and Balderſby in the county of V ork, 
and alſo a further annuity of 20 J. for life, after the death, of 
Mrs: E. Beckwith charged on the ſame eſtates, and alſo an an- 


oy 


cents aud profits of the eſtates till be attains twenty one; by a ſubſequent clauſe he 
due of his real and perſonal eſtates whatſoever, not before diſpoſed of, to A. bis heirs, 


May 12th, 


Teſtator de- 
viſed “ all 
his freehold, 


| leaſehold, 


Sc. eſtates?” 
to A. in fee, 


pro ided that 


if B. ſhall 
have *©* any 
ſon or ſons,” 
then to 


ſuch male iſ- 


ſue as B. ſhall 
have when 

A. attains 
twenty-one,'? 
but A. to 
have the 

6 all the refi- 


for ever;” B, 


had one ſon who died beſore H. attained twenty-one, and a ſecond who. was. born three weeks after 


"Bs" 


nuity 


that period ; held. that the firſt ſon took nothing, but that the ſecond took an eſtate in tail male. 


1798. 
m Heddon of Balderfty, Yeoman, charged on the lame eſtates, 

. 
He yon, 


_ CASES IN FASTER TERM 
iii of i107 for! Me d tis daughter E. Heddon wife of 


and for her ſeparate uſe; he deviſed as follows: “ tem I give 
4 deviſe and bequeath unto my grandſon Fobn Heddon ſon of 
M. Hegdon of Baldenſby aforeſaid Yeoman all my freehold leaſe- 
„ hold fountainſhold lands tenements hereditaments and eſtates 
c whatſoever to him his heirs and alligns for ever, ſave and ex- 
„ cept as hereinafter mentioned, that is to ſay, provided that in 
„ caſe my ſaid fon John Whitefock ſhall have any fon or ſons 


4 begotten and born in lawful matrimony then I give deviſe and 
4 hequeath- all my faid freehold leaſehold foutitainſhold lands 


et tenements hereditaments and eſtates whatſoever hereinbefore 
« given and deviſed to my grandſon John Heddon to ſuch male 


. iſſue as my ſaid ſon John Whiteloch ſhall or may have at the 


& time of my faid grandſon Joh Heddon attaining the age of 


* t twenty-one years, but I will order and direct that in caſe my 


« {aid ſon: John Whitelock ſhall have any male iſlue then J order 
« and direct that the ſaid John Heddon ſhall receive the rents and 
profits of my ſaid freehold leaſehold fountainſhold lands tene- 


„ ments hereditaments and eſtates whatfoever until he ſhall attain 


« the ſaid age of twenty-one years as above mentioned.” He 
next proceeded to give ſeveral legacies to his grandebildren, the 
Heddons, to ſome of his friends, and to the poor of Biſhop 
| Monthton in the county of York, and then deviſed thus: © Item 


4 as to all the reſt and reſidue of my real and perſonal eſtates 


« of what nature or kind ſoever not hereinbefore diſpoſed of 
„J give deviſe and bequeath the ſame to my grandſon Nan 


„ Zedon his heirs executors adminiſtrators and aſſigns for ever.” 
- Thomas Whitelock the teſtator died 28th December 1780, leaving 


i Fohn Whateloek his only ſon and heir at law. The deviſed eſtates 


ets were taken poſſeſſion of for the uſe of John Heddon the firſt deviſce, 
till he attained the age of twenty-one years, and when that period 


1 arrived, vis. 21ſt May 1792, he entered on thoſe eſtates.” After 
the death of Thomas W. Bitelocl the teſtator, and before Fohn 


i Heddon attained the age of twenty-one, Jobn Whiteloch had a 


_ fon born named John, who died when five weeks old, and be- 
fore John Heddon attained twenty-one. At the time of John 
Hieddbs attaining the age of twenty - one, the wife of Jobn Whitc- 
bel was enfient with a child which was born 3d Auguſt 1792, 
wh being Wr leſs dun three giv s aker 18 . Lalla utain- 


\ 


r 
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Jig the age of twenty- one. This child was obriſtened eg 1798. 


ne died 2ath January 1790 77. Wn: 5 = 

The queſtion for the opinion of the Court was, Whether tha roc i 
ed oba Whitelek the firſt ſon of the Plaintiff Joby Hso0x. N 
 Whitelech, or the ſaid Thomas Whitelock the ſecond ſon of the ſaid = 


: Plaintiff John Whitelock, or either of them, were or was entitled 
0 any and what eſtate under the will of the ſaid e e een 1 
their grandfather in the-eltates thereby deviſed? / 1) | | „ q 
Te Blanc Serjt. for the Plaintiff, The an of the: 4_ | 1 
* at the time of my ſuid grandſon Jobn Heddon attaining the 
age of twenty-one Tears” are not deſeriptive of the perſons who 
are to take, hut only of the time at which they are to take. If 
this be true, then an (intereſt veſted in the eldeſt infant John | 
Iureladk as ifban as he was born. At any rate however the ſe- 
cond ſon 7. Mhkiteloct, ho was in 'ventre Jo mere at the time of 3 
Sobn Heddon's attajning his age of twenty-one, comes within the 
eee of the above words. Due d. Clarke v. Clarke, 2 H. 
Bl. 399. Doe d. Lancgſbire v. Lancafhite, 5 T. R. 49. Miller v. 
Turner, 1 la. Bg. (a) (the Court ſaid that point need not be 
contended, as it was now fully ſettled), However it is im material 
which of the ſons did take; I only contend that if either took, the 
eſtate given was a fee. The teſtator deviſed alt his eſtates to his 
gtandſon by his daughter, but foreſeeing that his fon might have a 
| fon he meant to ſubſtitute that ſon, if any ſuch there ſhould be, in 
the place of the firſt d Viſee, who'was then living. Now if the ſons 135 
of the ſon ſhall not be held to have taken a fee, they will have 
a leſs eſtate than the fon of the daughter. Beſides a deviſe of 
bad my eſtate or eſtates“ will carry a fee unleſs the Court ſees 
words to narrow the conſtruction. As tothe ſuppoſed words 
of imitation which are ſuperadded; 4 male iſſue“ may be con- 
ſtebed either as words ef purchaſe or limitation, according to the 1 | 
intent of the teſtator, and the reſiduary elauſe may have been ; f 
difated by unneceſſary caution. Though the Plaintiffs will only 1 
be entitled to the freehold on the idea that either Fobn or Thomas 
Fbitelock took a fee, ſince nothing has been done to bar the re- 
mainders, yet if an eſtate- tail in the frechold paſſed either to John 
or Thomas II hitclock, the leaſehold will have veſted abſolutely in 
tem and the Plaintiffs will be entitled to that part of the eltate ; 
unleſs" indeed the nature of the tenure under the Archbiſhop of 


| a _ make a difference.” i male ue we a ac eh 9 ; 
I _=_ 1 Log v. d and others zi 3 Pr 
1 85 F. 5 of bs | | 


4246 


1798. 


Warr s- 
Lock 


. 
Hrd ben. 


altogether as having nothing to operate upon. 
where the word * eſtate or © eſtates” has been held to give a 
- fee, unleſs accompanied by other expreſſions demonſtrative of ſuch 
an intention. In Denn d. Moore v. Mellor, 5 
held that the word “ hereditaments would not give a fee, and an 
expreſſion of Mr. J. Buller, which was W to convey a con- 
trary opinion, was there commented upon. But it has been con- 
tended that the ſons) of John Whitelock- by force of the words 
male iſſue” were to take an eſtate· tail. Thoſe words are only 
ſynonimous to ſon or ſons before uſed, and though ſuch a 
cConſtruction will give a better eſtate to the children of the 
daughter than to thoſe of the ſon, yet that appears to have been 


S cAsES IN EASTER TERM 


be conſtrued to mean all male deſcendants of Jobn Whitelock, ſo 
long as there ſhall be any, then the firſt and other ſons muſt take 


ſucceſſively as tenants in tail male, or all the ſons muſt take as 


a with ſeveral inheritances in tail male. 

'\ Shepberd Serjt. for the Defendants. John Whitelock cook doly 
antjedhts for life. The expreſs words of the will give to 50 
Hedaon an eſtate in fee; and when the teſtator uſes the ſame 


words of deſcription” in the proviſional deviſe to the ſon of John 
Mditelocl, which he employed in the deviſe to ,Fobn Heddon, he 
only meant to denote the premiſes, and not the quantity of the 
eſtate. If it ſhould be held that the ſon of John Whitelock was 
intended to take a fee, then the reſiduary elauſe muſt be rejected 


the teſtator's intention; iſt, From the circumſtance. of his having 


| {th Jobn Heddon the rents and profits at all events, till he 
attained the age of e nt bn _ From his * 
I him reſiduary deviſe. ? 


ExRE Ch. J. I apprehend that upon ths Sed 4 ſubmitted 
to us we-ſhall have no difficulty in ſaying that John Whitelock the 
firſt ſon. took no eſtate at all. I cannot read the will in the way 
which has been ſuggeſted by my Brother Le Blanc, in order to 


give Wm veſted intereſt, before Non Heddon attained the age 


of twenty- one: becauſe I ſee nothing in the will which affords 


any ſufficient ground for ſuch a conſtruction. Indeed that which 
is to be collected from the words of the will, warrants a contrary 


the teſtator having declared that Jh Heddon ſhould 


have the rents and profits until he ſhould attain the age of twenty- 


one. With regard to the eſtate which Thomas WVbitelock took, if 
It had been aſked of the teſtator when he was. making the: diſpoſi- 
tion in queſtion, what intereſt he meant that ſuch a ſon being in 
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ventre' ſa mere at the time of John Heddon attaining, the. age of 


twenty-one, ſhould, have, I think it very. probable that. he would 
have faid, that ſuch a ſon ſhould take an eſtate in fee; and probably 
he would not have thought of the limitation over. This queſtion 
however has not been aſked of the teſtator, and it is but conjecture 
what anſwer he would have made if it had been aſked ; we there- 
fore muſt conſider what he has ſaid, and muſt put a reaſonable 
conſtruction on his words, with reference, where they are capable 
of different conſtructions, to the reſt of the will. He has ſaid 
clearly, that he meant to give an eſtate in fee · ſmple to his grand- 
fon John Heddon; but that if his ſon. Fohn Whitelock ſhould have 
a ſon or ſons, then he meant to give a benefit to ſuch of them as 
ſhould be living at the time when John Heddon ſhould attain the 
age of twenty-one. It is moſt evident that he meant all the ſons 
of John W hitelock who ſhould be living at the time when John 
 Heddon: ſhould come of age, to have a benefit of ſome kind or 
other : And the words 2 ſuch male iſſue” muſt be conſtrued to be ſo 
far . to ſon or PM as that! in ſome manner 1 ſhould 
pI can . eltected, either by their 3 * as joint-tenants, or in 
ſucceſſion in tail male. In the ſtrict acceptation of the words 
« ſuch male iſſue,“ taken with reference to the words * ſon or 
fans” before uſed, they mean no more than ſon or ſons ; ; but when 
I conſider that theſe ſons were the ſons of his own ſon, who it 


appears were to have the benefit of his bounty i in Preference to the 


ſon of his daughter, and that this word “ iſſue” is a collective term, 
capable of being deſeriptive either of perſon or intereſt, or both, I 
think it reaſonable to underſtand, the word 5 iſſue” in its largeſt 
ſenſe, 1ſo as to deem it deſcriptive of an eſtate i in tail male to the 
ſons of John Whitelock, as many as there ſhould be in order of 
ſucceſſion. This is what the words will bear. As to the argu- 


.ment, that a fee is conveyed to the ſons of Jobn Whitelock by the 


ans * « eſtates,” & 1 take the rule to be, that i it may convey a fee if 
the Court ſees, on the whole context of the will, that the teſtator 
intended that ĩt ſhould do ſo z but that, in its ſtrict technical ſenſe, 
it does not convey a fee. 
tify, that Thomas Whitelock took an eftate-tail in the freehold. _ 
BULLER J. The firſt queſtion here will be on the ſenſe if the 
Word * eſtate as uſed in this will. There are many caſes in which 
this word has received different i interpretations. No/citur a focits. 
Lock to the words which 3 and are connected with it. 


1 * 3 8. — 8 | * V hat 
l 3 E . n 


1 apprehend therefore that we ſhall cer- | 


| | 7 
* 
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ks for life, in tail, or in fee, according as the intention of the teſtator | 
appears. Here I think it carried a fee- tail, from the manifeſt in- 


"CASES I EASTER TERM 


What 1 fald in 2 former caſe with reſpect to the word © heredi- 
taments“ has been miſ-ſtated. 1 never faid that it would in all 


5 caſes carry a fee; but that, accompanied with other words, it | 
might carry a fee. Lord Kenyon thought it never could, and that 


was the only point in which we differed. Now if the word 
& eſtate will not paſs a fee i in this caſe, the whole diſpute with 
reſpect to the freehold is at an end; for whether Thomas Whitelock 
took an eftate-tail, or for life, will make no difference ; though | 
concur in opinion with my Lord, that the words uſed will give an 
eftate | in tail male. e 

Harn J. Lam of the ſame opinion. The word « eftate” 
muſt be taken according to the context. There is a caſe in Eg. 
2 Abr. (a) where a man having deviſed the reſidue of his goods, 
leaſes, mortgages, eſtates, debts, ready money, and other goods 
"whereof he was poſſeſſed, the word“ eſtates was confined to per- 
ſonal eſtate, being coupled with chattels. It may give an eſtate 


tent of the teſtator to | prefer t the line of the fon t to "that of the 


| daughter. | . 


Rooks J. I am of we fame Gabe The word * eftate” or 
« eſtates” may or may not give a fee-ſimple, according to the con- 
text. There is no expreſſio ion in this will to ſhew, that it was the 
teftator's s intention to deſcribe, by the word t eftates,” the quan- 
tity of intereſt which was to- paſs, but only. the premiſes; and I 


think it does appear that he meant to give an eftate-tail, it having 


been his manifeſt intention to give an inheritance to the ſon of his 
fon, in preference to the grandſon by his daughter. 
In Trinty Term, the nen certificate was bent to the Lord 


Chaneallor, 5 
We are of opinion, that Fob hub, the firſt ſon 1 the 


Plaintiff Fobn Whitelock, was not entitled to any eſtate under tbe 
will of Thomas Whitelock his grandfather: and that Thomas Mpite- 


_ bk, the ſecond fon, took an eſtate in tail male i in the eſtates which 
the teſtator held in fee-ſimple : and that, in reſpect to the leaſe- 
hold eftates for lives, he and his heirs male took as — occupants 


during the lives of t the 5 que vier. | 
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 ABLETT and cities v. Ellis 


Tan Plaintiff having declared in debt for a ſum certain, for 
work and labour done, goods ſold and delivered, money had 
and received, and on an account ftated, which the Defendant 
had agreed to pay; the Defendant let judgment go by default, 
and ſued out a writ of error, but did not put in bail in error. The 
Plaintiff then proceeded againſt the bail to the action; and Shepherd 
|  Serjt. having obtained a rule to ſhew cauſe why the proceed- 
ings againſt them ſhould not be ſtayed pending the writ of error, 
Le Blanc Serjt. ſhewed cauſe, and contended, that as the de- 
_ elaration ſtated an agreement to pay a ſum certain, the Defendant, 
by letting judgment go by default, had admitted that agreement, 
and was therefore bound to put in bail in error by 3 Fac. 1. c. g. 


1798. 
— 


May 14th. 


It is not ne- 
ceſſary to 
give bail in 
error on a 


judgment in 


debt, unleſs 
it appears 
that the ac- 
tion was 


brought on a 


ſpecific con- 
tract. 


Shepherd contra cited Girling v. Baker, Yelv. 225; Bidliſon v. 


Whytel, 3 Burr. 1545; and Trinder v. Watſon, 3 Burr. 1566; 


and inſiſted that the form of action was not ſufficient to bring a 


cat within the ſtatute, which ought to be conſtrued ſtrictly. 
Exxx Ch. J. The effect of obliging this Defendant to give bail 


in error will be to convert all thoſe actions which for a century paſt 
bave been actions of afſumpfit, into actions of debt; and the ſame 
miſchief will again ariſe which firſt occaſioned their being turned 
into aſumpfit. To bring a caſe within the ſtatute of Fames, the - 


Court muſt ſee diſtinctly that a ſpecific contract has been entered 


into; and though I think that the ſtatute ſhould be conſtrued 


liberally, yet it does not appear to me that, on a fair conſtruQion, 
tus form of declaring can be conſidered within the meaning of it. 


BorLER J. The caſes ſeem to have gone on a wrong principle, 


Wks: it has been ſaid that the Court ought to conſtrue the act 


ſtrickly. If that be the true conſtruction, it ought to appear that 


the contract is for a ſpecific ſum payable at a certain time. But I 
i ſhould have thought it better for the Court to fay, that this act, 


which is a remedial law, ſhould be conſtrued liberally to prevent 


the miſchief recited | in the preamble : 700 Foraſmuch as his High- 


neſs's ſubjects are now more commonly withholden from their juſt 


debts, and often 1 in danger to lofe the ſame, by means of writs of 


error, which are more commonly ſued than heretofore they have 
been,” — However we muſt not-overtura the caſes. 
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#798. Heb We muſt adhere to the rule which has been laid ; 
—— —__ | 
down; and indeed I cannot but think that the deciſions have been | 
b conformable to the intention of the Legiſlature, as the act in queſ- 
tion paſſed ſoon after the determination of Slad:'s caſe (a), where 
it was held that an action oh ne t would lie in caſes like the 
4 5 | profent., „ | | 70 , 


Roo]. 0 elne cri. VVV 
„ „ Rule ablolute (6). 


*. 
n 


- (a) 4 Co. 92. b. (8) Vid. Mexander v. Bih, 7 7. R. 449. 


72 „ [ RS 52 5 16 4 7 3 | ; : ? 
Mey wh, © Fox and Another D. - Moxzr, Widow. 


The Defend- WM Benin PR 8 a rule to Ws WR hy the 
as nr proceedings in this caſe ſhould not be ſet aſide for the follow- 
an irregula- 
they 5 0 ing irregularity in the writ, viz. that it was teſted the 22d Aer, 


Veri, before inſtead of the 22d . | 

SOTO  Cockell. Serjt. ſhewed 0 ole: POR ths Defendant: had Not ap- 

| 5 3 ; and therefore, not being in court, was not ent to 

by the objection. | | 

1 Sbheßpberd contra inſiſted that the Defendant was 19 to tab. 
= - 75 50 in the firſt inſtance. 

And the. Cour bee, Kras Oh. 15 ting 1 of that 

| PH ; opinion, made NO led AS. Abe rule ue. 
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May 15th. Don, r W 6 3 Dacaz v. Maar 
„5 o She Nora Dowager PR Daczs,.. 


Deviſe to the TT g1s ene was 1 tried before Eyre Ch. 155 at the Sittings for 
jg NH, . Weſtminſter after. Eaſter Term 17975 when the. Jury found 


Thare and 


are alike x 38 ſpecial Rendies, ſetting, forth 1 far as is material to * Res) « as 


on the death 3 
ee rollgys >. 17 at 


them, ber Fobn T revar 5 ſed 5 in Sy Yr 1 vil as, Fa «th, 8 oy, 


"ſhare to go to 


her firſt and . 1 1743. deviſed his capital manſion-houſe called Glynde i in Suſſex, 
a rlhriaiing with the lands, Nc. Oc. and all his eſtates i in Suſſex, to his kinſ- 


tail male; 


3 man Dr. R. Trevor i in fee. He then gave to his ſiſter Mrs. Rice, 


ent, to her during her life, an annuity of 300l, to be paid half-yearly out of 


daughters as 
tevans in. his eſtates in Middleſex, Denbigh, and Flint ; to Elizabeth Forſter 

common. In 

caſe of any of the foren ſiſters dying * FT iſſue, or ſach iſſue dying under twenty-one, the ſurviving 

filters to take her ſhare ; and if all the fiſters ſhould die without ifſue, or ſuch iſſue die under twenty- 

| one, then ove... Held; that the words © for default of ſuck; ſons*” did not make the remainder to the 
_ daughters contingent, which took effect notwithſtanding the birth of a ſon. 


| „ e | formerly | 
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formerly his nurſe, an annuity of 504. for her life charged on the 1798. 
ſame eſtates; to his nephew George Rice and his niece Lucy Rice, 3 
children of his ſiſter Mrs. Rice, a legacy of roO0l. each; and to Dices 4 
his couſin Robert Trevor, brother of Dr. Richard Trevor, a like Dee 

legacy of 1000. charged in default of his perſonal eſtate upon his 
ſaid eſtates in Middleſex, Denbigh, and Flint. He then deviſed 
« all his manors meſſuages tithes lands tenements and heredita- 
« ments lying and being in the ſaid counties of Middleſex Denbigh 
* and Flint or elſewhere not before diſpoſed of, ſubjec- to the 

44 charges before mentioned, unto and amongſt his dear ſiſters 
« Grace Trevor, Mary Trevor, Ann the wife of the Honourable 

4 G. Boſcawen, Margaret Trevor, Ruth Trevor, Gertrude Trevor, 
4 and Arrabella Trevor, during their natural lives reſpectively ſhare 
« and ſhare alike, and from and after the deceaſe of any of them, 
then the part or ſhare of her or them ſo dying to go to the firſt 
« and other ſons of ſuch of them ſo dying and the heirs of his and 
their bodies ſucceſſively, and in default of ſuch fons then to and 
« amongſt the daughters of his ſaid ſiſters ſo dying as tenants in 
common and not as joint-tenants and the heirs of their reſpec- 
« tive bodies iſſuing, but in caſe any of his ſaid ſeven ſiſters laſt- 
© mentioned ſhould die without leaving any iſſue of her body 
i pbegotten or that ſuch iſſue ſhould die before he or ſhe ſhould 
© attain his or her age of twenty-one years\and without iſſue, then 
© he gave her ſhare to and amongſt the ſurvivors or ſurvivor of 

4 his ſaid ſeven ſiſters and their iſſue to go and deſcend in like 
*) manner as before is mentioned as to the ſhares parts or propor- = 
tions before given to them reſpectively.“ Then having given 
the overplus of his perſonal eſtate, plate, and Jewels, after debts and 
legacies paid, to be divided amongſt his faid ſeven ſiſters, he pro- 
ceeded thus 1 And I do further will and appoint that 1 in caſe all 
«my ſaid ſeven ſiſters ſhall happen to die without iflue, or leaving 
«iſſue, ſuch iſſue ſhall all die before he ſhe or they ſhall attain the 
nage of twentyrone years and without iſſue, that then my ſaid 
9 * eſtate in Middleſex and Wales (cubject as aforeſaid); ſhall go to 
and be enjoyed by ſuch perſon or perſons who ſhall then be 

« entitled to my eſtate in Suſſex hereinbefore deviſed." © | 
Tue teſtator died the th September 1743. On the wh of July 
1744 Gertrude Trevor, one of the ſeven ſiſters, married the 
Honourable'Charles R Roper, and had iſſue two ſons, Trevor Charles 
Roper (afterwards Baron Dacre) and Henry Roper (who died), and 
alſo a e Gertrude (now Baroneſs Dacre, and leſſor of the 
7 3 3 1 „ 
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1798; Phae. The Honourable Charles Roper died leaving Gertrude a 
D n ag 5 widow. Ruth and Margaret, two of the ſeven ſiſters, died without 
Dees jſſue, whereby the other ſive ſiſters became each ſeiſed for life of 
Dacxe: one-fifth of theſe. eſtates. On 2d of March 1773 Trevor Charles 
Razer the ſon of Gertrude; one of the ſeven filters, married Mary 
Fane F. ludyer, and previous to ſuch marriage a recovery was ſuf. 
fered of the, one- fifth of which his mother was ſeiſed for life, with 
remainder to him in tail, and the ſame was ſettled on the iſſue of 
that marriage, with remainder to his wife for life, remainder to 
himſelf in fee; which remainder paſſed by his will to his wife the 
Defendant. 480 that as to that one-fifth the. Plaintiff laid no 
claim.) Afterwards by the death of Mary Trevor, unmarried and 
without iſſue, in March 1780, her one · fifth became divided 
among her four ſurviving ſiſters Grace, Ann, Gertrude, and Arra- 
bella, each taking thereby one-fourth of her one-fifth part. In 
July 1780 Gertrude Roper died; whereby as well her one-ſifth of 
the whole, of which a recovery had been ſuffered on her ſon's 
marriage, as her one- fourth ſhare of her ſiſter Marys one-fifth, 
deſcended to Ter uor Charles Roper her ſon. Afterwards in 1789 
Arabella Trevor died unmarried; whereby her one-fifth part of 
the whole, and her one - fourth part of her ſiſter Mary's one-fifth, 
became divided among ber only ſurviving ſiſter Grace, Mr. B/. 
cawen the ſon of Ann Trevor, and Trevor Charles Roper, ſon of 
Gertrude Trevor, in thirds. | By which means Trevor Charles 
Roper. (then Lord Dacre) became ſeiſed in tail (beſides the one- 
fifth of which the recovery had been ſuffered) of one-fourth of 
one-fifth, being his ſhare of Mary's fiſth part, and of be 4 
one-fourth, being his ſhare of Arrabella's one-fourth part. On 
the 3d of July 1794 Trevor Charles Roper Baron Dacre "ip 
without iſſue, leaving the Defendant the Dowager Lady Dacre his 
widow, (who was without doubt entitled to one-fifth of the whole 
eſtate, of which the recovery was ſuffered and ſettlement made 
previous to her marriage with him, and to whom by will he had 
deviſed the premiſes in queſtion) a and the, _ - the Plaintiff the 
Baroneſs Dacre, his only ſiſtemn. 4 
The leflor of the Plaintiff, under PO 1 *in > HEY of ſuch 
« ſons,” claimed the one · fourth of one · fifth part of the whole 
+ Þ any being the late Lord Dacre's ſhare of his aunts. Mary and # 
Arxrabeila's ſhares, which came to bim on their deaths after the 
... recovery ſuffered, and of ane a the time of his death, he was 
0 ſeiſed 1 410” tail. i e A HSIAO WAR} SAAITALG 
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N THE THIRTY-EICGHTH YEAR OF GEORGE II.. 
This caſe was twice argued, once in Tyinity Term laſt by 
Williams Serjt. for the Plaintiff, and Shepherd Serjt. for the De- 
fendant, and again in this Term * Le Blanc Let for the former, 
and Cockell Setjt. for the latter. | 
| - Arguments for the Plaintiff. It will K conte ado! on the other 
fide, that as the words in default of ſuch ſons” introduce the 
limitation to the daughters, that limitation is contingent, and the 
contingency having happened by the birth of a ſon, all the ſub- 
ſequent remainders are deſtroyed. But thoſe words do not create 
x contingency, being only a continuation of the preceding limita- 
tion to the ſons, and mean the ſame as if the teſtator had ſaid 
4 n failure of the preceding limitation.” This conſtruction is 
wartanted by the general intent of the teſtator appearing on the 
face of the will. The ſurvivorſhip between the ſeven ſiſters 
being to take place only in caſe of the death of any of them with- 
out leaving any iſſue of their bodies begotten, or the death of ſuch 

iſſue before he or r /he ſhall attain the age of twenty-one and without 
iſſae, ſhews that the teſtator had it in contemplation, that all the 
ilſue of his ſeven ſiſters, both male and female, would take, 
independent of ; any contingency; and the limitation to Dr. Trevor, 
being to take place only in caſe there ſhould be no ifſue of any of 
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the ſiſters, proves the ſame intent. Moreover the teſtator by his 


will has excluded his ſiſter Rice; but if the words i in queſtion ſhould 


be held to make the remainders over contingent, the croſs- 


remainders to the ſiſters, and the reverſion to Dr. Trevor, would 
be put an end to by the birth of a ſon of any one of the ſeven 


liſters, and the excluded ſiſter would take with the others as co- 


heireſs. Indeed the very ſituation of theſe words, placed as they 


are between the two limitations, ſhews that they were intended to 


connect them, and to give to the daughters on failure of iſſue 
male. The court will do in this caſe what they have uſually done, 


namely, conſtrue the ſubſequent words by the preceding limitation, 


Tuck v. Frencham, Moore 1 3. Dyer 171. 1 Anderſon 8. Co. Litt. 21. a. 


note 126. ed. 15. Claxton v. Clazier, cited by Mead *: Moore 124. 
and in Cro. Elia. 16. by the name of Glover and Clatche*s caſe. 
Now the preceding limitation being to the ſons in tail general, the 
ſubſequent words, in default of lach ſons,” may be read, “ in 
default of the preceding limitation.“ Where a teſtator in creat- 
ing a remainder, has uſed ſhortneſs or incorrectneſs of expreſſion, 
the Court will not on that account conſtrue the remainder to be con- 
nt * cbalas Lee s caſe, Ci LE 28 5. 3 ene 2005 —— 6 
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als; Moore 486 and 520. Holt v. Burley, 2Vern. 65 1. Beſides . 
ate many caſes in which the Court has even added words with a view 
to effectuate the apparent intention of the teſtator. Spalding v. 


Spalding, Cro. Car. 185. Evans v. Alley, 3 Burr. 1 570. White v. 
Barber, 5 Burr. 2703. Ambl. 701. The word * default,” in law, 


means failure, whether there have been ſons, and ſuch ſons have died, 


or whether there never have been any ſons. Thus if iſſue die with- 


| out leaving iſſue, they are ſaid to have died without iſſue. In a 


formedon the writ always ſuppoſes the donee to have died without 


iſſue, and it is no variance if it appear that there has been iſſue, 
and that iſſue has ſince failed. There is however one caſe in 


modern times which ſeems to militate againſt the leſſor of the 


1 


x. (a) A note of | that caſe to the following 
effect was read by Mr. Juſtice Fuller, in his 
judgment. Keene ex dem, Pinnock & ux. v. 


i B. R. M. 23 Geo. 3. 

In ejectment between theſe parties, tried 
before Lord Mansfeld at the Guildhall Sit- 
"tings after Faſter Term 1783, a ſpecial 


verdict was found, ſtating 985 on as is ma- 

terial) as follows; _ | 

| Henry Dakings being feiſed in fee of the | 
premiſes in queſtion, on the g th Aug. 1747» 

deviſed the ſame to his brother P. D. for 


life, and after his deceaſe to his niece Grace 


| Pinneck for life, then to truſtees to preſerve 


contingent remainders, and after the de- 
ceaſe of P. D. and Grace Pinnock ** in truſt, 
and to and for the uſe and behoof of the 


firſt ſon of his niece Grace Pinnock, lawfully 


to be begotten, and the heirs of the body 
of ſuch firſt ſon lawfully iffuing, and for want 
of ſuch iſſue to the ſecond, third, fourth, 

fifth, and fixth, and all and every other the 
ſon and ſons on the body of his ſaid niece 
to be begotten, and the heirs of the body of 


ſuch fon and ſons lawfully iſſuing, accord- 
ing to the ſeniority of age and priority of 


birth, the elder and the heirs of his body 
to be always preferred and take place be- 


fore the younger and the heirs of his body, 


and for want of ſuch iſſue male then to the 


uſe and behoof of all and every the daugh-' 


ter and davghters of his ſaid niece Grace 
Piel thereafter to be begottey, and for 


default of ſoch iſſue then to the uſe and 


- behoof of Richard Corbin, and the heirs of 


| his body lawfolly to be; begotten ; and for | 


default of ſuch iſſue to the uſe and behoof 


of the ſecond ſon of Gawin Corbin deceaſed, 


and the beirs of his body to be begotten for 


ever.” Provided that R. Corbin, and the 


g 


5 * e Keene (2) ex dem Pinnock v. Mins K. B. 


| 


- 


= 
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Mich, 


| ſecond bs of 5 Corbin, and the heirs of 
| their reſpective bodies, in whom the eſtates 
ſhould become veſted, ſhould take the tefta- 


tor's name. Henry Dakins the teſtator died 
1ſt October 1748, leaving his brother P. D. 
and Grace the wife of one Philip Pinnocl, 
his niece and heir at law. P. D. entered, 
and on 1ſt May 1749 died; after whoſe de. 
ceaſe Philip Pinnock and Grace his wife be- 
came ſeiſed. Philip Pinnock and Grace his 
wife had iſſue one ſon, Dakins Pinnock, who 
was born after the death of the teſtator and 
died an infant, and three daughters, namely 


tor, and Mary and Grace, born after the 


| deceaſe of the teſtator. Dakins Pinnock the 


ſon, and Elizaberh the daughter, died with- 
out iſſue in the lifetime of Philip and Grace 


|  Pinnock; Grace Pinnoek, the mother, died 
1ſt Augi 1769, leaving Mary and Grace: 


Philip. Pinnock died iſt March 1778. Mary, 
on iſt Tune 1774, married James Dick/on, 


| and died in the lifetime of Philip Pinch, 


her father, leaving Mary, "the Defendant, 
her only daughter and heir at law, Grace 
Pinnock, the only ſurviving daughter of 
Philip and Grace, intermarried with George 


the leſſor of the Plaintiff and Mary the De- 


1 fendant are en at law to the delt. 


tor. 17 
The caſe was firſt 1 by . for 
the Plaintiff, and Wil/on for the Defendant, 
after which Lord Mainifield deſired that it 
might ſtand for a ſecond argument, and 
that the remainder-man might be heard; 
| accordingly it was again argved by the So- 
| licicor General for the Plaintiff, Prgoz? for 
| the Defendant; and Bower for the Remain- 


der-man. For the Plaintiff it was con- 


tended, 


Elizabeth, born in the lifetime of the teſta- 


Pinnock, the leſſor of the Plaintiff, Grace 
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Mich: 178 3. The dle uſed i in that caſe do not indeed mhater(s 
ally vary from thoſe now in queſtion. But it is to be obſerved, 
that it was the intereſt of both parties in that caſe to glance at the 
words « want” of ſuch iſſue male,“ becauſe à veſted remainder 
would have defeated the eſtate of both. Lord Man eld ſaw that 
the remainder-man was intereſted, and ordered that he ſhould be 
heard; but his caſe was never fully argued, no authorities were 
cited; nor was the Court reminded of any arguments from the 
tenor of the will. Beſides, as the reaſon for putting a ſtrict con- 
ſtruction upon the words “want of ſuch iſſue male,“ in that caſe, 
was in order to give effect to the manifeſt intention of the teſtator, 
the Court may conſider that caſe as an authority for conſtruing 
ſimilar words according to the 1 intent of the teſtator in this caſe, 
Arguments" on the part of the Defendant. The remainder over 
to the daughters 1 is only a contingent deviſe, in the event of there 
being no fon; and the birth of a ſon rendered ſuch remainder 
void. It has been contended, that if this conſtruction ſhould pre- 
vail; the croſs-remainders and ultimate limitation will be defeated'; 
but as they are made to depend on an uncertain event, no argu- 
ment can be drawn from them. No caſe has been cited to ſhew, 
that the words « default” and “ want” are ſynonimous ; and 
the extenſiveneſs of the word © iſſue,” with which they have been 


connected, is the reaſon why the caſes, in which either of them 
have been uſed, have been decided in the ſame way. If the 


words * default of ſuch ſons,” ſhall be held to mean, © if uch 
ſons be not born, or, if born, when 2 50 die,” the eſtate- tail, before 


— 


W that the daughters won only eſtates and the heirs of their 1 ae nd 
for life, or that if any thing more was | for want of ſuch iſſue male,” (which mult 
necefſary to ſatisfy the intention of the teſ- | mean ſons,) over. If therefore the eſtate is 
tator, they took joint eſtates for life, with to go over for want of ſons, the contin- 
remainders in tail to their children: for the | gency on which the daughters were to take 


Defendant it was inſiſted, that the davgh- | has not happened, for there was a ſon who 


ters took an eſtate-tail: and for the Re- took, ſo no want of ſons, and the event in 


mainder-man, that on the birth of a ſon, which the daughters were. not to take has 
the eſtate-tail veſted in . and then the happened, I am ſatisfied with this con ſtruc- 


remainder. over veſted alſ Pv. | tion, becauſe it effectuates the intention! of 

Lord MANSFIELD. No caſe h * the te ſtator, as the daughters will take in fee. 
ſame as this has ever been decided, or perhaps“ 
ever will be; but the caſe of (1) Zrigdon v. is difficult to find out a right conſtruction. 


. occurred laſt week, was very like It is clear that the line of Corbin was not 
12 my private opinion 1 NN that the ro take until after 4 general failure of Hoe 


wig Was a blunder; but that conjecture | of the Pinnochs. The eftate to the daugh- 
is not a foundation for a Judicial determina- | ters is a Joint-tenancy, Co. Lit, 182. Cook 4 


tion. We cannot ſuppl a limitation to the | v. Cool, 2 Vern. 545. | 
iſſue of the daughters, for! the words are Judgment for the Plaintiff for one 


N The eſtate is given o the, ſons. . moiety, and for the Nene 
10 Vid, 7. 2. 261, the other x * 


e | „WCF e given 
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 WirLEs J. On ſuch an embarrsſfed will it 
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given to the (ſons, will, be-reſtrainedito an eſtate for life; ſince, in 
the event of the. ſons dying, the daughters would We a right to 


Werte take. The Plant therefore malt joſif, that the; words * defau 
be of ſuch ſons,” wean lt default of ſuch iſſue;“ which will hardly 


Be 70010 to the caſe 3 in the ma 
3 7. N. 488. in the note, where the remainder over was held to be 


family ſhould take. In ſome event. or. other, he meant, not only 


be allegted to by the Court. All that. was decided, in Tuck v. 
S 7 aden was, that the teſtator ĩntended to uſe the word heirsꝰ 
g ſenſe in both clauſes of the will. The dame ;obſery- 
gin of.Nyer. . In, ves v. Legge, 


veſted, the; yords were large Saen to comprehend. the iſſue of 
the. ; | gan, Which the word“ ſons” is not. Eyen the word 
4 * iffue” has been reſtrained... to children. 7 Dee v. Perryn, 
3 8 R. 484. The intereſt of the. remainder-mag in Keene v. 
Dixon was taken into conſigeration,; for Lord. Mangheld deſired 


that; he ſhould be heard by. his counſel, and conſidered i in his 


opinion, though he clearly thought that the words. * for want of 


ſuch. iſſue male created a contingeney. Mr. J. Buller, alluding 
to that caſe in Doe v. Perryn, 3 J. R. 49 5: e have Woustt 


; that the principal point decided. 8 F 


ErRE Ch. J. I think that we 7 not. want | ah. {PT of 
caſes at. this time of day to- eſtabliſh the. rule of law on which we 


are to proceed to be this: that, in the conſtruction of a will, whe- 


ther the words uſed be technical or not technical, or even of vulgar 
and common. parlance, the Court is to put that ſenſe upon them, 
in which, on a fair conſideration of the whole context, they collect 
that the teſtator intended to uſe them. In this caſe, the words on 


which the difficulty ariſes are by no means technical; they may 


import many things, according to the ſubject· matter; and we are 


to inquire in what ſenſe the teſtator meant to uſe them. If we can 


diſcover that, the next conſideration will be, whether” the words 
-will bear. that ſenſe. 3 Or whether we are tied down by any rule of 
law to underſtand them in any other; : chough indeed I can Hardly 
put ſuch. a caſe. Taking 2 general view of the whole will, the in- 


tent of this teſtator appears to me to be-obvious, He meant to make 


proviſion for each of his ſeven ſiſters and their children; and he 
mern that if either of his: ſiſters or her children ſhould fail within 
2 given time, that there ſhould: be a ſurvivorſhip. i in favour. of the 
other ſiſtors and their children: and he alſo intended, that if nei- 
ther of his ſiſters ſhould have children, or if the children ſhould 
all die under twenty - one and without iſſue, another branch of his 


that 
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 gliat the ſons ſhould take an eſtate-tail, but alſo that the daughters 
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ſhould: take ſuch an eſtate, failing the ſons; Then let us conſider por e dem. 


in what ſenſe the teſtator ſuppoſed that he had uſed the words 


N 


which conſtitute the limitation to the daughters. Immediately pan. 


after the diſpoſition to the daughters, he ſays, In caſe any of my 
faid ſeven ſiſters laſt mentioned ſhall die without leaving any iſſue 
of her body begotten, and that iſſue ſhall die before e or be ſhall 


my ſurviving ſiſters.” He gives an intereſt to the ſurviving ſiſters 


in the event of one ſiſter dying about either ſon or daughter ; 


and expreſsly lays therefore, that there ſhall be no ſurvivorſhip if 
any of the daughters ſhould have ifſue either male or female. 


Did. he not then ſuppoſe that he had uſed words ſufficiently ſtrong 


to give an. eſtate-tail to the daughters in the event of the ſons dying 
without iſſue? Next comes the limitation to Dr. Trevor, which 
| was to take place in the event of every one of the liſters dying with- 
out either ſons leaving iſſue, or daughters leaving iſſue, and ſuch 
iſſue dying under twenty-one. | Did he not then underſtand, that 
by the original deviſe, and by the clauſe of ſurvivorſhip, he had 
given over every ſhare of each ſiſter, to the ſons firſt and their 


iſſue; and that limitation failing, to the daughters and their iſſue? 
Woaold he have confined the clauſe of ſurvivorſhip to the death of 


the ſons and daughters of his ſiſters, under twenty-one and without 


iſſue, if he only meant to give a contingent limitation to the daugh- 


ters in the event of no ſon being born? Or would he have clogged 


Wer imitation to Dr. Trevor with the exiſtence of perſons to whom 


he had not given any intereſt? The next conſideration is, whether 
the words weill bear that conſtruction which the teſtator palpably 
intended to give them. I do not feel diſpoſed to go all the lengths 
which, ſome of the caſes on wills would warrant. I am for aſſiſt- 

ing, 40 a reaſonable extent, teſtators, who are not always aſſiſted by 


the beſt advice, and whoſe ſtate of mind often partakes of the 


ſtate in Which their bodies are; and whoſe. adviſers; if they have 


a little knowledge. af law, frequently make a Rrange mixture of 
technical and common words, When I have got at the teſtator's 
meaning, I will, if poſſible, give ſuch a conſtruction to his words 


a may carry his meaning into execution; but if he has not ex- 


preſſed bis will in ſuch words as can bear out his meaning, then 


attain bis. or ber age of twenty-one years, then I give her ſhare to 


ide will muſt take is affect acaording to the conſtruction which 2 


the; w 


\ 
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rd. will. bear, and his intention will be- defeated. In ſhort, 
* from the technical _ fen the in- 
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tention of teſtators as far as poſſible, -vrichiout ae the rules 
of law. The words uſed in this caſe are, „in default of ſuch 


ſons.“ It is. impoſſible to ſay, without reference to the context, 


what the meaning of theſe words is. I do net know a larger or 
looſer word than“ default.“ Abſtracted from other words, what 
does it mean? In the expreſſions judgment by default, and 
+ 2 juror making default, we underſtand it differently. In its 


| largeſt and moſt general ſenſe it ſeems to mean, failing. It has 
been argued, that the birth of a ſon would ſatisfy the words, and 
ſhew that there was no default, and conſequently defeat the re- 


mainder. Is there any reaſonable ground for ſo confining the 


word © default,” as to make the mere birth of a ſon deſtroy the 


contingency contrary to the plain ſenſe of the teſtator, who clearly 


meant the default of ſuch a ſon as would take the benefit of his 
deviſe; whereas à ſon. dying in the lifetime of his mother could 
take nothing? By the word “ default” the teſtator meant to de- 


note the failure of that ſon at ſome time or other. Without re- 


ferring to the context, natural death is the circumſtatice which he 


may firſt be ſuppoſed to have pointed at: if there ſhould be 
ſons, and they ſhould die, then the daughters ſhould take. But if 


ve lock to the context, it will appear that he meant failure of thoſe 


ſons to whom an int 
dev 


ſe.» Such' is a word of reference, and may be referre\ 
to the individual en taken abſtractedly from any thing con- 


nected with him; or it is powerful enough, where the intent ap- 


pears, to include every cireumſtance added to the deſeription of i 
the perſon i in the former part of the deviſe. The moſt obvious 


meaning of ſuch ſon,” ia a proviſion of this nature, is, that ſon 


to whom, and to whole iſſue, he had given an eſtate in the former 


inſtance. Whatever the daughters were to take, they were to take 


when the proviſion to the ſons ſhould: be ſpent. If there were no 
ſons there could be no iſſue: there might be ſons, and therè might 
or might not be iſſue. A conveyancer might have thoughi right 


to add words to include every poſſible event: chough Holcroft's caſe 


ſufficiently ſhews that this was not neceſſary; But I do not-intend 
to encumber myſelf with caſes.  Decifions upon other words 
ſomething like thoſe in queſtion, in other wills, where the whole 


context of thoſe other wills muſt be gone into, can afford very little 


aſſiſtance. The caſe of Spalding v. Spaldi which I mentioned in 


che courſe of the argument; is not in moo but the principle, that 


the whole context of the will muſt mean into to effeQuate 8 


« 


wy V. 4 Ack #7 1 : : { g 
40 222 1 3 | | | in | b 
0 18 - ſr o ' 
* 1 * 


reſt | was. given by the former part of the 
either 
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intent of the teſtator, is applicable to this caſe. There the queſtion 

was, whether a former eſtate, expreſsly given, ſhould be defeated? 
here it is, whether a new limitation ſhall take place? Yet if we ad- 


here ſtrictly to the words * default of ſons,” it will have the effect 


of giving an eſtate-tail to the daughters, in preference to the iſſue 
of a fon. That indeed would be a moſt violent conſtruction, be- 
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cauſe it would diſappoint an expreſs limitation; whereas here the 


queſtion depends on the conſtruction of the particular words creat- 
; ing the limitation; but as applied to the apparent intent of the 


| teſtator, it is equally violent and 1 improper. I think therefore that 


we ate bound by every rule to ſay, that this teſtator meant to uſe 
the words © in default of ſach ſons,” in the ſenſe of failing the 
limitation to the ſons;“ and that . bam pore eg take ; which 
diſpoſes of this queſtion. . 
BorkEx J. The difference which prevails between me and 
the reſt of the Court lies in a very narrow compaſs. I agree that 


à teſtator may expreſs his intention by what words he pleaſes, and 


the Court is ſo to expound his expreſſions that every word may 


fand if poſſible. * The Court is to pronounce” according to the 


apparent intent of the teſtator, but that intent muſt be found 


in tlie words of the will, and is not to be collected by con- 


jecture debors the will,” or as my Lord Chief Juſtice expreſſed 
Kithfelf in a late cife, as the queſtion” has not” been aſked of the 
teſtator, it is but conjecture what would have been his anſwer. I 
hold that if there are repugnant or inconſiſtent clauſes, the Court 
muſt take the whole will and find the meaning as far as they can; 
but if the words are ſenſible, and there are none uſed but what may 
ſtand, then they muſt all ſo ſtand, and the will muſt be conſtrued 
according to the plain meaning of thoſe! words, without any in- 
genious conjecture Whether the teſtator meant more or not. In 

this baſe it has not been argued that any part of che will is in- 


gonſiſtent, or that every word may not ſtand. It has been con- 


_ tended, that the words e in default of ſuch ſons”? mean, either, 
if there are no ſohgjs or if there are ſons and thoſe ſons die, and 
that the words are capable of either of thoſe i interpretations... But 


I'thipk that the teſtator could not mean that where the ſong died 


the eſtate ſhould £0 over, becauſe 1 find on the face of the will 
chat if there was a a ſon, that ſon ſhould. take an eſtate i in tail ge- 
neral, and conſequently his iſſue ſhould. take after him. The 
words however may be conſtrued if there be no ſons; and 
RN there are to conſtruQions, one of which 1 is ſenſible and 
3 * V;2 
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the other not, vou muſt take that which is ſenſible, and 3 the 
other. Thus ſtands the firſt argument. Then it was argued that 
on the authority ef caſes we muſt make the words bend to the 


intent. But all the caſes which have been cited depend on the 
ground of the wills being repugnant or inaccurate. Thus in 


Tuck v. Frenſbam, the firſt limitation to heirs male, and the ſubſe- 


; quent remainder over 1n caſe the deviſee ſhould. die. without heir: 


generally, being inconſiſtent, it was neceſſary for the Court to take 
the whole together, in order to diſcover, the real meaning of the 


deviſor, and then to put a ſuitable conſiruction on his words. So © 


in.the caſe of White v. Barber, the will was very inaccurate, and 
the Court were obliged to take a liberty with it in onder to make 


ſenſe. In Spalding v. Spalding, the deviſe over was inconſiſtent 


with the preceding limitation. With reſpect to the caſe of Evans 


v. Aftle ey, the proviſo that the deviſees and their *.deſcendants” 
ſhould take the name and. arms of the deviſor, Was inconſiſtent 


with a mere eſtate for life. My diſtinction is, that in incorrect 


Wills the Court may take liberties, but that it the words. are cor- 
rect they have no power to make any alteration. In this caſe, as 


the teſtator has ſpoken plainly, it i is no matter what he would have 
ſaid if he had been aſked. Indeed if he had been told what would 


become of his eſtate, he might have, given different anſwers. He 
would not have acted unreaſonably if he had ſaid, that without any 


wiſh, to continue the eſtate i in his family ever, he ſhould be ſatis- 


fied if in caſe either of his ſiſters ſhould have a ſon, the eſtate were 


e to him. Beſides N ng ed Et in <_—_ milie. 


he mi aur! have dad. * "hn ſhould be a PB will have 


the power of cutting off the entail, and I will not trouhle myſelf 


to make any further diſpoſition.” But whatever anſwer he might 


have given, the Court cannot alter the words of the will, and can 
only ſay quod voluit non dixiti Beſides, if there can be à doubt, 
we muſt recollect that by the conſtructiom contended for we ſhall 


diſinherit the heir at law, a eircumftance which it is not uſual to 
lay out of the confideration of the Court. The caſe of Hay v. 


Coventry, 3 T. R. 83. may be cited to fhew'that where the words 


of 'a will are ſuch that the Court cannot help believing in their 


own private opinion, that it was the intention of the teftator to 


give a fee, yet if the words uſed are not ſufficient for that pur- 


poſe, the Court cannot make any alteration. There are two other 


caſes, however, which more immediately apply to the point! in dis- 
5 Pute. 


Booking at theſe caſes, then, I 


fault of ſuch ſons" is, that: the 


be no ſons. 


1. 

yy We” ex dem. "Bridden oy Wife „ 
Page and adother, B. R. M. 23 G. 3. 
10 cjetment tried at Derby, 1783, s 
jory found à verdict for the leſſors of the 
plaintiff, ſubject to the opinion of the Court, 
ons caſe which (as far as is material) ſtated, 
that the teſlatrix deviſed lands to S. Nafh, ſon | 
of F. and M. Naſp, for life, remainder to truſ- 
tees to preſerve contingent remainders, re- 
main der to the firſt and other ſons of S. Naſh, ' 
and the heirs male of his and their bodies; 3. 
% for default of ſuch iſſue, to the uſe and 
95 «6yehoof of all and every the daughter and 
« daughters of the.body of the ſaid 7. Maß, 
<« on the body of the ſaid M. his wife be- 
« gotten and to be 'begotten, and for de- 
= fault of ſuch' iſſue to the uſe aud behoof 
0 of the right. heirs of the ſaid 7. Naß for 
6 gyer z that S. Vaſß died leaving a daugh- 
ter, Mary, one of the leſſors of the Plaintiff; 


poſſoſion of the premiſes in queſtion, ſuffered. 
a common recovery, and 8 to the 


Deſendant s. 


1 
"Fane t took an e for CE. an  eflate- 
u? t D: N 


r 


Al Hledald net be beld to ads - an 
eſtate in tail male, and if they were con , 
ſttued to convey an eſtate in tail general, a 
greater eſtate would by that conſtruction be 
given to the dau ghters, , than bad before 
been given to the ſons. N 
l Setjt! rontra inſiſted 'thet the wonds 
or default of ſuch iſſue,” after the limita- | 
tion ta: the ſons, could not be confined to the | 
mere failure of ſonus, but extended to the 


iat Fane, a daughter of 7. Naſe, on the | 
death of her brother 8. Nao, entered. into 


failute of ſous of thoſe ſons. ld v. Lewes |... ag 


IN THE THIRTY-EIGHTH YEAR OF GEORGE II.. 


pute! (Here Mr. Jaſtice Buller referred ta his own notes of the EE 
of Denn ex dem. Briddon and Wife v. Page and another (a), and 
Ketne ex dem. Pinnoch and Wife v. Dicgſon.) In both thoſe caſes 
the Court was of opinion that the word . ſuch” could only refer 
to that iſſue which had been before mentioned, vis. to the ſons. 


do not feel myſelf at liberty to 


veject any word of the will before us. The clauſes are ſenſible 
throughout, and the plain conſtruction of the limitation . in de- 
51 855 ſhall take in Cl 0 1 


4 


HEATH 1 Wente admitted both = the Bar ad the Bench 
that the clear intention of a toſtator will control the literal con- 


Lord Midiriaro Ch. 1 This qvetion 


caſes to be cited, for every caſe muſt de- 
pend upon its own circumſtances. The 
rule of law is clear, that a grant hy words 


ures for life only. When wills came to be 
in vogue, it pleaſed the Judges to conſider 
the tule of law reſpecting deeds, and tort 
a: with analogy to the Ronan appointment, 
f and therefore they held that ſuch a grant 
enured for life only. There is hardly an 


reſtrained to a life-eltate'ooly, in which the 
intention of che teftator is not contravened, 


ence between land and money. This being 
ſo, the Courts have been aſtute to find out, 


— * 


intention of the teſtator. The queſtion then 
is, whether there be enough here on the face 
of the will? for we mult not go into conjec- 
ture. 1 conjecture that this was à blunder, 


and that another 1imitation was inteaded, 
© The queſtion for the Court was, wherber | — but I de not know of what-nature,, whether 
Is there then - 


to heirs general or ſpecial, 
1 any authority for ſupplying che defect, and 
making the will anew? Had the worde 
| been if they die without iſſue,” an eſtate- 
tai would have been implied; bot here 
the words are © for default of ſueh iſſue,” 
V, that iſſue which is before mentioned. 


-tbe word , ſuch, and if they did, what 

are they to ſupply it with? are they to give. 

an eſtate in tail general, or in tail male? 
There is no. Intention therefore apparent on. 

the will to direct the Court. 

dei d the ſame opinii. 


Larven for he Plaimifi, 


3 4+ » 
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8 Atruction 


of purchaſe without further limitation en- 


them in their conſtruction wich analogyco 


inſtance where the words of a deviſe are 
ſor eommon men are ignorant of the differ- 


if poſſible, from other parts of the will the 


The Court has uo power to ſtrike out 
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does not admit of much argument, nor of 
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1 1708. AruQion of his words. It muſt be admitted that the words here 
exprels A condition on which the limitation over to the daughters 
| Doves dem. 

Beer of the ſiſter ſhall take place: but it is eaſy to conjecture by what 

lip theſe words were uſed: and the queſtion is, whether ſuch a 
flip ſhall defeat the apparent intention ? It has been held in caſes 
of remote antiquity, that a limitation which in form appears to 
be conditional ſhall be conſtrued to be abſolute if moſt ſuitable to 
the intention of the teſtator. The words in Holeroſt's caſe are 
very ſtrong, and yet it was reſolved that the deviſe ſhould take 
effect as a limitation. So in Andrews v. Fuller, Str. 1092. which 
Vas decided it later times, the Court obſerved that it was no 
unuſual thing for words of condition” to be taken as words of li- 
mitation where there is a remainder over. And it was laid down 
as a principle in Toes: v. Legge, 3 Term Rep. 48g. that the Courts 
will not conftrue a remainder to be contingent, where it can be 
taken to be veſted. In Keene ex dem. Pinnocl v. Dickſon, no in- 
tention, of the teſtator could be collected, and therefore the words 
were conſtrued according to their literal meaning. Now the queſ- 
tion here is, whether the i intention of the teſtator cannot be col- 
lected to be that om and after © the death of ſuch ſons the 
daughters ſhould. take? This intention Is ſtrongly ſhewn by the 

di ferefit deviſes in” the will, and the limitation over to the Trevor 
: family. I” = conſtruction contended for by the Defendant : 
5 ſhould take effect, , the conſequence ' would be' that. 'the heir at law 

would: be ie and the limitation over entirely defeated, and 

that Which was the clear intention of the teſtator would not take 
| * For theſe reaſons I am with the leſſor of the Plaintiff, 
OOEE 5. On locking * this will” J cantive but think that the 
waer mes, that in ende the ſons and the ifſue of ſuch ſons 
{hould' fail, the daughters ſhould take? and that he could not in- 
yy that on the bieth of a ſon all the ſubſequent. limitations 
could be defeated. The words default of ſueh ſos” may 
C either. mean if there. be no ſons, or if there be ſons al thoſe 
lone man die. By a former part of the will an eſtate-tail 
is | given t to the ſons... Nom a a dnbſequent. proviſion is not to be 
ed to a former proviſion, but muſt, if poſſible, fe- 
ceive | fach a conſtruction as is. 3 with it. I cannot ſay 
that the Words, ſtrickly taken, mean if there ſhall be no ſon: the 
expreſſion 4 default of ſuch ſons”? ay as vague a8 default of ſuch 
iſſue, Which imports on the general faiture of ifſue; ſo here theſe 


_ words cannot be taken merely t t0 1 mean if no 2 ſhall be born, 
1 urin | ay 7 | 13 | but 
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bur when ſons ſhall fall; and this conſtruction is conſiſtent with 
tie preceding limitation, and in this way all the proviſions of the 
will may ſtand. But if there be any doubt on this conſtruction, 
wie are ſtill warranted by the caſe of Spalding v. Spalding to in- 
fert the words « heirs of their bodies; and though the Court might 
not think themſelves warranted in Keene v. Dichfon to alter the 
words, yet that caſe does not much move me, as the words were 
not the ſame as they are here: indeed I have long been tired 
of looking into caſes on wills. I think, however, that it is not 
N to ſupply any words, as the expreſſion ce default of ſuch 
may either apply to having ſons and thoſe ſons dying, or 

f oil having fons at all; and therefore the Court is'bound to give 
that conſiruQion which 11 nee, with Ya. ve clauſes * 


the . 2H! 


-. Ll * 7 
& + * 1 4 * F : 3 . 1 F x 7 1 1 
q 4 L k : $$ 4 7 65 . " % 5 * 


15 Wxæ s, one, be. v. Parreurrr. 


. 8 2 « - * „ 
* py 
» N -# 4 1 : 5 [4 
. 


7 at Was an action zy 40 attorney to recover the amount er 
à bil deltvered for buſineſs done in his profeſfion, and was 


tried before Lawrence J. at the laſt Spring aſſizes fot Worceſter. 


1 £ 


At the trial it was inſiſted that the Plainitiff could not recover 


ahh producing the writ, in order” to ſhew that a month Bad 
expired after the delivery of his bill before the action was com- 
mericed, as he had no right of action till the expiration of that 
month. The writ not being produced, the learned Judge non- 
ſuited the Plaintiff, giving him leave to apply to the Court to ſet 
the nonſuit aſide, and enter a verdict for the amount of his de- 
mand 121. 87, if they ould think the nonſuit wrong. 
Accordingly Williams Serj. on a a former day boring, obtained A 


rule nifi for that purpoſe, {4 


beben for the bunu 
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May ip. 


In an action 
on an attor- 
ney's bill, the 
; Nifs Prius 
Roll is good 
prima facie 
evidence that 
the action 
was not come 
menced till 
the expira- 
tion of a 
month after 
delivery of 
the bill, 


Marſhall Serjt. now ELM? 8 and "contended that the . 


2 2 Geb. 3e, 23. 5 23. having enacted that an attorney ſhall not 
declare till a month after the delivery of his bill, it becomes ne- 


ceffary , in this, as in. other caſes where the action is not to j4 FIT 


& © 184 


brought before or: after a certain day, to ſhew i its actual commence- 


| ment; be added that a King's Bench record, in which the day 
evidence at N fi Prius of the time at which the action was com- 


" BEAMS but that as a Tecord ! in this court only begins with” tlie 
IX : =» 


is ſtated ; in the "memorandum, may be taken as good frimd facie 1 
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e 1 8 4 44 
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2825 7 * of es term, chere is notbingafiom! dene * on 

5 7 hich the Action was commenced can he inferred. : rg + 
9 4 daR Ob, J. Iſtopping Williams Seni.) The:ont queſtion bite 

me ia, rnbethet türe N /, Privo, Roll is ſuch pris facie. evidence as will 

| 1 uncontradicted Jatisfy, the';2 2. Geo 2. 017g. That act declares 
that no action ſhall be, brought, by htteorney upon f his bill, till 
that. bill, has een. delivered. a month; At, the trial the Plaintiff 
praves. that his hill was delivered ona gertain day, and then pro- 
© Juges; the.necord, to ſhew, that; the:aQiqn, was,,commenced after 
than month Bad- expired. We all know that cha qe ropd is made 
up ,of,the derm in which, ifue, is dingt. Thats mbich is prime 
Ich evidence of the action being properly. ommenced, may be con- 
wadited bythe Defendant, ,whoſe.bufingls, i vill pe to ſhew by 
a copy of the writ, that it was really commenced before the time. 
Mere it mot therefor e for the very reſpectable authority by whom 
this nonſuit was dread” I ſhould think this a very fmple caſe. 
The record ſhews the commencement of the action, and ſome- 
times indeed to the Plaintiff; 8 peril, if be has not had the precau- 
tion to enter a ſpecial memorandum (20% ; as where the record is of 


„the term generally, it relates back to the firſt, day of, the, term (0). 
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Ik chens the record in ſome inſtances operates en Hal Plaintiff, 
4 hr {hall ir nf alſo. operate in hig fayour?; ? Hod! 

ff OOPS 2, BULLER J. of the; ſame opinion. bi, «eee ogy 
fl "oils 260 HEATH + of the ſame opinion. 0 n e box: Jubi 
1 » 95 enn | 

| - Bi bevaney "ol BROOKE J. of the ſame ee 8 5 45 

* 21 % fo 33 1 i © | 83 "Rule abſolute 
þ = & 4:0 67 511 1603 10 nia 211 ; 1111 7 . 100. t #4 

N de hots "HO Hue Bowen's TR- 295+ 0 Edt v. ae, . ns. 
I = e 6 3} 0 1110 3 * „ Yig{ns 07 nel mig. 87 0 Hin 9 bee 
N 1 oh 611! {> $1185) 18 21 4} 1 73% ain 5 7:4 - kb 6 $403 
9 18h. 5 Riesen v. OterxrR anc another, Ter burn 
b 1 being con- THE Pai in tit f in Us caſe was an n in- beeper, and the Defend- 
= can 7 5 7k twp of the candidates at the laſt election ol Tepteſent- 
Wh | 8 N. z. qo. 3405 


1 for a cundi- Abbe in Parliament for the borough of Ihavicb. The action was 


date to fur- rn Herb a 
niſn provi- bröug ht on a 1 bill for Proviſions, furniſhed to the voters of the 


| ee ious: at ne requeſt. of the Defendants, conſiſting of three 


voters after 
ee wo 5 deſcrip tions of charges; ; vis. iſt, For proviſions furniſhed before 


inn- keeper ine 2 of the writ; a2dly, For proviſions furniſhed after the teſte 


W a of” the writ to voters reſident i in the borough; 3dy, For pro- 


candidate ſor: 


proviſions ſo viſions furniſhed? to voters not reſident i in the . "The De- 2 


rniſhed at Ne 22 i > ie 113 n 


5 his requeſt, e of mon 8 4 ps court is an dies of A ep demand [I | 
R | Keidant | 
6h 5 LR. 7 520 | 4 


IN THE VHIRTY-FIGHTH YEAR OF NE 11, 


Pendatts paid Med court fafficient to ever the charges of che fllt 
Ind last defcriptiens. At che trial ' before” s bug. J. at che faſt 
Fury Spring aſſizes} the Defendants cbnteſted the amount ef the 


Seoigg fo rni ned e perſens not voters, but hätihg failed t *6 
"eſtabliſh that defence, a verdi& was found for the Plaintiff.” 

u Tule Raving been "obtained? to ſhewcauſe why this men 
' Hoof net bellet aſide ad à⸗new tal be had on the eg 
4 Part of Me eauſe of actiofb being contrary/toly Mig ci. 

e Blame nn Heywood Sprite ſhewed dauſe and argued; firſt, 1 
allt did not appear that the proviſions were furniſhed to the voters 
im order that thè Defendants inight be elected the caſe was 
not wirhin thoiſlatute, for that:thoſs words: though uſed at the end 
# the” ſecond diviſton of the clauſe muſt be cbnſtrued to run 


dlirdugttthe NR Next if it did come within the ſtatute, thut 


bribery was otily malum Probibitum, and however eriminal in the 
Adee ale hot itiate a contract "entered into with another 
petſon; and reſembled the caſe of money lent to play with, which 
may be recovered by action, though the play be contrary to an 
expteſs ſtatute. Borjean v. Walmtſley, 2 Str. 1249. Robinſon v. 
Bland, 2 Burr. 1680. Laſtly, that part of the proviſions were 
furniſhed to voters reſident at a diſtance from tlie borough, (which 
bad never been conſidered i the detifions of the Mage e of 
the Houſe of Commons to be within the meaning of the ſtatute, 5 
and the verdict being good as to that part of the demand, there 


ore the Plaintiff might apply che money” paid into court 5 1 


other; part Which he might think proper. . 

55 Shepherd Serjt. for the Defendants inſiſt ſted that the words « in 

order” c. uſed1 in ” &8W. 3. related only tothe latter part of the 
clave {to which! the Court agreed). He next argued that no 

petſon employed to Carry into effect malum probibitum' was entitled 

to recover ; and inftakiced the caſes of perlons ſelling goods. for 

the" purpoſe, bf being ſmuggled, and of inſurances upon Iegat 


»144 


voyages. He cited Faibney v. Reynins, Burr. 4069. Petrie 73 
Hanna, 3 Term Rep. 418. Steers v. Laſoliy, 6 Term Rep. 61 1. 


1 n " . #1 * . 


(a) No mn, Ge. afier the teſte of the [ 


1 


it, Se. mall before bis election, directly 


on ihdirectly; Rive, preſent; or allow to any 


perſon or. perſons having voice or vote in 


ſuch eleQion, any money, meat, drink, en- | 


tertalnment, « or proviſion, or make any pre- 
ſens, pift, reward, or entertainment, or ſhall 


N 


at any time hereafter make any promiſe, 
* obligation, or engagement, to FR 85 


0: 


| I/ 
give or allow any money, meat, drink, — 
viſion, pteſent, reward, or entertaüment, 
to or for aby ſuch perſon or perſons in par 


| ticular, or to any ſuch county, city, Je. o or 
to or for the uſe, Sc. of any ſuch perſon, 
J place, Sc. in order to be elected, or for be- 


ing elected to ſerve in parliament * 
e City, os N 


Booth 


Nia 


aan and endes tüte te- probe that WePlinif kel! charged for by rect 


\ 


] 
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V. Hoon, 50 255 a — Cockburne, 
24. BI. 579- and inferred from thoſe caſes that as the demand 
aroſe out of an illegal tranſaction it could not be ſupported. As 
to the money paid into oourt, he ſaid. that the Plaintiff. could not 
be allowed 0 ie it tor the * i en wad: 1 * the 
legal one. 4 
ExRE Ch. & 1 5 to ti the den of thi ele © a 
Gat) if the Defendants think proper to infiſt on their objection, 
they muſt d0 it with ſucceſs. This action is apparently founded 


| on a contract to diſobey the law, being to provide entertainment 


for voters during an election. The defence ſet; up proves the 
principle of the contract, for the point conteſted at the trial was, 
whether or not the Plaintiff had abuſed the confidence repoſed in 
him, by ſquandering the proviſions among perſons who were not 
voters? Then how ſhall an action be maintained on that which 1 is 
a direct violation of a public law? The contract is bottomed in 
malum brubibitum, of a very ſerious nature in the opinion of the 


0 Legiſlature, as appears by the preamble of 7 & 8 N. 3. c. 4.3 
bow then can we enforce a contract to do that very thing which 
is ſo much reprobated by the. act? Iam perfectly aware that 


perhaps ſtill greate 


great difficulties may ariſe from conſtruing this act rigidly, but 
will ariſe if it be not ſo conſtrued. It is true 
that a voter who comes from a diſtance, may have reaſon, to com- 
plain 1 if he is not provided with neceſſaries; but it is alſo obvious 


Du that if the candidate can ſupply Ns he ay, ſupply, himſelf. If 


miſchief 0 of inthe. ct will neceſſarily follow. 1 will 
be impoſſible for the candidate to make a diſtinction between thoſe 


voters who reſide at a diſtance, and thoſe. who live within half a 


mile of the place of voting. The Legiſlature has drawn a fig 
ne which i is not to be departed from: it fays, that after the teſte 
of the writ no meat or drink ſhall be given to the voters by the 
candidate ; and that being the caſe, this Court cannot give any 


aſſiſtance to the Plaintiff conſiſtently wich the principles which 
have governed. the courts of juſtice at all times, and wich the 
caſes which have been cited this day. Perſons who. engage in 


this kind. of tranſaQtions muſt not bring their caſe before a Court 


of Law. With regard to the money paid into court, it is to be 
obſervel, that ſuch pay ment is only an admiſſion of a legal de- 


we, and we cannot allow i it to be [us ems 10 4 an 0 illegal account. 
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| 9 for nike ls Day ha following 1 
4 The Plaintiff purchaſed at the India ſale a quantity of 
Bandanno handkerchiefs, (which are prohibited to be uſed in this 
country by 11 and 12 Will. 3. c. 10.) and ſent them down with 
the uſual forms, under the care of a Cuſtom- houſe officer, to the 
Cuſtom- zouſe! at Alborough, where they were put on board the 
Experiment. cutter by the, Cuſtom-houſe officers, the Plaintiff having 
entered them for Hamburgb, and the cutter having cleared out for 
that port, though ſhe had only a licence to falh between Flam- 
borough. Head and the % of Wight, under 24 Geo. 3. c. 47. The 
Plaintiff had given ſecurity. for the goods © being exported and 
. not relanded” according to the directions of 11 and 12 Will, 3. 
: 6. 105 g. The Defendant who was Captain of the Argus re- 
venue cutter ſeized the. veſſel and goods after the former had pro- 
en ſome way down the river, W. while the was within the 


Witzon- v. SAUNDERS. 


dees on a board a at the time. 5 | = 


nn 


5 - The cauſe was tried before Heath * at the Sande e for 
Soll 1797, when a verdict. was found for the Plaintiff with li- 


* 


e 2 Blanc Serjt. Lt in Mi, choehar t term 3 
tained a rule to ſhew cauſe, why the verdict ſhould not be ſet aide 
| and. a new- trial had, becauſe the Experiment cutter, having been 


found acting in a manner not warranted by her heence, was to 


term. | Tx: 2 8 


| be conſidered. as. having ag eences ne i n oy 

30 Shepherd. Serjt. in the following, term was proceeding, to _ 
cauſe on the above ground, when the Court ſaid, that if the goods 
were bond fide. delivered for. exportation, the Plaintiff's caſe was 
clear; but that if there was no bond Ade intention to export them, 


11 and 12 Will. 3. c. 10. if 2. in the ſame manner as if they had 
been found expoſed i in a 5 f for ale: and directed bim to ſpeak 


t9 | that, point. 
i. Shepherd. . Suppoling it were manifeſt "that thele goods were 


"$33 


5 to be relanded, vet 1 ſubmit that neither could they be 
ants nor would the Plaintiff' s. fecurtty, be forfeited, until ſome 


TITLES - 1 inn 
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erty to the, Pelendany to, moye to ſet dit aſide in the abe 


it miglit be Aa queſtion, whether they were not ſeizable under 


1 67 
1798. 
—— 


May 18th, F 


If goods pro- 
| hibued from 
being ſoldin 
this country 
by 11 and 12 
. z. c. io. are 
taken out of 
a warehouſe, 
and put on 
board a veſſel 
as if for ex- 
portation, 
but in fact 
with a view 
to be re- 
landed, they 
are liable to 
be ſeized, 
though no 
actual at- 
tempt to re- 
land them 
has been 
made. 
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attempt had been actually made to accompliſh that purpoſe. If 
the goods had been carried out to fea with the avowed intention 
of being relanded, and the veſſel on, board which they were put 
had been loſt in a ſtorm before any attempt towards relanding had 
been made, clearly the ſecurity would not have been forfeited, 


which thews' that the forfeiture does not attach on the intention. 


Beſides, the mere putting goods on board a veſſel wich has a 


licence to fiſh between certain points only, does not of itſelf raiſe a 
preſumption: that the goods are to be carried to any place beyond 


thoſe points; for the veſſel in contravention of her licence may go 


| ; N to Humburgb or any other port, though! the'e can yer rs to 
©, this country without being to for | 


Ent Ch. J. See how Mie el anc and 4 Wesen t in 
pleading.” The officer's prinũ facie defence would be, 1 ſeized theſe 
* becauſe] found them on board ſuck and duch! a veſſe, and 


vw Moir 701 11 my 12 PAR. + 3. C. 7 70 22 20 To this'the Plain- 


Alff would anſwer, © True it! is, chat the goods were not in ſuch a 


<Oright to take them out of the warehouſe for epd | 
give a bond to export and not reland them;” and wo 
that he took them out of the warehouſe for exportation, and that he 


 wete taken oll df te VaithGule in Greer is be exp 
oY TORR: The queſtion, for the jury would 


* Iwkrehouſe, yet 1 am by law allowed to export them; and I have a 
ration, provided 
vould aver | 


gave a bond, Nc. The Defendant might deny that the goods 
| t. > 5 and on 


then be, wherher, when a perſon goes through the neceffary cere- 


monies which belong to a fair exportation, and puts his goods on 


Board 'a veſſel colourably bound for Hamburgh, but in fact a cutter 


Utenſed to fiſh between Flamborough Head and the Ne of Wi br, 


together with all the circumſtances which belong to this caſe, tend- 
ing to prove that they were not meant to be exported. h 


cConſidered as having taken them out of the warehouſe in ordert to 


export them? My opinion is, that if it could be demi 1 


he had no intention to export them, and that he meant to put 
them on board a veſſel, in order to be catried one, two, or three 


leagues only from the ſhore, proof of that intention would defeat 
the *allegation that they were taken out of the warehouſe for the 

purpoſe of exportation, . | The circumſtance of actual relanding 
need not be ſhewn, for the cale would be vitiated by the original 


intention win which the goods x were taken out of the warehouſe. 


I ances of the cale afford a preſuription on 
9 N | this 


. 
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this one point, which ought to be ſubmitted to a jury. There may 


have been reaſons of neceſſity ſufficient to juſtify the Plaintiff 1 in 


having acted in the manner which he has done; and he will have 


ous that the principle of theſe laws ſhould be a little underſtooy, | 


269 . 


1798. 


ILSON 
. ok 


and that an idea ſhould not be entertained, that if all the forms OP 


and "ceremonies preſcribed by the at are re complied with, the fub- 


fiance may be eraded with f 2 7 
56 "Per 7 Curiam, . e | "Kate abſolute 
5 ; „%%; 119342 ff 1400 2 
At the Spring ( following the me again came on to &.- 
ried before Aſburft J. and i it being left to the j Jury to determine | 


E 1 9 


w whether the goods were put on board the cutter with the i intention i 5 


o being exported, a verdi& was found for the Defendant. 


of In conſfequence of which Shepherd Serſt. in this term Obtained a 


rule wiſe | for a new trial o on two grounds: iſ, That the goods : at "ml 
time of the ſeizure were in rhHvdid legis, having been ſent down - 
to Alborough, under the care of a Cuſtom-houſe officer, having 
been put on board the veſſel © at Alborough by Cuſtom-houſe officers, 
and an officer having been on board at” the time when they were 
ſeized: NO That the goods were in a courſe 5 r 

act towards relanding them having been done. 


But tbe Court, after hearing Shepherd on this PUPS were clearly 5 opi- 


nion, That the goods were not in the cuſtody of the law, for that che 
owner after giving ſecurity in London according to the ſtatute was at 


N 


liberty to export them as he thought fit ; * that the practice of frading © 
down an officer v with the goods was not required by the tx and 12 


— 
— 


W. s; but bad been adopted from 66. 3. c. 40. | 52 6. Which 


kelates to the exportation of Eaſ India goods t to Africa; and that 


the officer who was On board at the time of 1 the ſeizure was placed 
there for the general protection of the reyehue, not to watch theſe 
particular goods. As to the ſecond. point, that, there was no 
diſtinction between an intention to export the goods, and their 
being in a courſe of exportation: and that if it could be de- 
monſtrated that all intention to export them was abandoned, the 


bond of ſecurity might be put ii in ſuit, 8 all che forms neceſ- | 


| 7, to e had been complied with. 10 
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5 7 * 1 ' 1 4 1 
The Cort 25 Serie moved for a rule to ſhew cauſe why a a warrant 
ſer aſide a | 


- warrant of of attorney given to ſecure an uſurious loan, and the judg- 
nee," ment entered vp. thereon ſhould not be ſer aſide, and why a bill 


given to le. of exchange, given by the Defendant for the purpoſe, of f procuring 


cure a loan, 


which was his, releaſe out of execution on the judgment, ſhould. not be 
ſworn to be 


- vſvriovs, in ordered t to be delivered up: he cited Machin v. Delaval, — 6 52. 


given to pro- 


order to bring 


1 


of uſury be- 2 hill of exchange was 2 contempt, of, the Court. 1a 


fore a jury; an iin n. # 

bot dem a Bot 4h A Court thought, that the rule ; ought 1 to be confined to the 
order . 

of exchange Warrant of attorney and judgment, ; 76 they were not to decide 
to be deliver - _ PI 7 # | * 


ed up, which the queſtion, of uſury 3 in A ſummary way: ; and that they \ would 
penis "not have interfered. at all, but 1 in order t that the queſtion « of uſury 


cure the de- might be tried, Which would | iba ſhut out if the Judgment v were 


fendant's re- ME SOV OR [ 


leaſe out of allowed to ſtand. 3 i f 
execution on | 14503} 2 3 3 8 97 7 +1168 CEN e * Nt 1 6 z 


the judg - Accordingly a 7 nf, ; for foring | aſide the warrant of Attorney 
_— and ON. was s gran 5 and erwards #7 


the queſtion 3d edit. and ſaid, as to the latter part of the rule, that taking ſuch 


5 oy gy I et 


IP Bude abſoly ute. 
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A note for . ** HE Plaintiff having given the Defendant, 5 was: a /prifoner' in 


curing the 
„ execution, a note for bis weekly allowance « on a fix-penny 


lowance to a flamp. L Le Blanc Serjt. obtained a rule calling on the Plaintiff t to ſhew 


priſoner un- 


der the cauſe why the Defendant mould not be diſcharged « out of cuſtody, 


'Lords' act, 


nant wee be under the Lords“ act () contending that as the laſt Ramp act (3) 
— had increaſed the ſtamp e of 64. impoſed by 310 Geo. 3 c. 2 5. to 8 d.; 
the ſtamp on the note given by the Plaintiff muſt. be conſidered as 
2 nullity: and cited Pittman v. Haines, 7 1 4 Rep. 5 530. where 
the Court of King' 5 Bench held that loch a a note as the one in 
queſtion ought 1 to be ſtamped, Po e ee 
Williams Serjt.! in ſhewing cauſe i {a ſled that no o Kamp was ne- 
ab; ; fot that by 34.Ceo. 3. e. 25. the duty is impoſed upon 
thoſe notes only where * the ſum expreſſed therein or made pay- 
able thereby ſhall amount to 40 7. '; whereas the ſum expreſſed 


in che note in queſtion was only 3s. 64: and added, that the 


0 32 Geo, 2. Ca 28, 105 | (6) 37 Geo. 3. £- 90. | , 
| "9% 1 ſum 
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provided by the Lords act, that if he allowance be not paid 


time of vachtten . nt 5 
The Court inclined to this opinion, but 6rd dered the matter t 
1 dver — might 1 5 0 an opportunity of r 


a ae a 


flip was necefliry. | 2 10 1 4. ; wy . | 
? DE aid ni 99990101 zngam 91 21. 151596 
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Osvonx v. TATUM. A 


ſetting aſide an execution on a een re on a warrant 
di e nA we 10 0 bog Aa 
Coclell Serjt. who was now to babe denn 3 took the fol- 


* 


rule ni had been obtained was not Intitled in any court, the 
words in the only being prefixed, without Commo o Pleas” 


the -affida vit; as it appeared from the jurat, that ie was 700 rn be- 


beſſary, ſtill the objection came too late, as the rufe had been en- en 
larged for ten days, on the application of the other ſide. * 


De Coutt however held it to be a ſufficient objedtion, 005 diſ- 
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N 818 having been brought, on. a 2 105 ok teſtator, We 


and now n moved for a rule calling on the plaintiff to ſhew! caulſe;: 


why he and not allow the Poke to. be inſpected in his hard 
an bficer of the 5 duties. 
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fore one of che Judges of this eourt; and that, Lg if it Ju 5 . 


Nad the rule; Hou without Ps in ng, of i its bar- 
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; Adi wing Güdet this aide ever could! amount to 40 5. "Pnce. it 1 1798. 
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weekly che Defendant may apbey for tis diſcharge, even in the 4.22 19s, 
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diſcharged, 
becauſe the 


affidavit ou 


which the 
rule niſi was 


obtained, was 


loving preliminury*objetion,” vis; that'the aidavit on which the -noremitied 


in any Court; 
the:woids. * 
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the“ 


only being 


Shepherd contra inſiſted, that the title was not a nec ce 50 Part. of prefied, 
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. pefendant craved oyer of the bond, pleaded: vn g fatty e 


pig * 
brings an ac»: 


e a. . 


2: bas zov{$9.,0000 bond £85 1353103 low ir 
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qe Serjt. ated the ground. of. this application ta be a ſur. 
Cars . ere .picion t at the bond was, forged; anch contended 5 that there could 


TON 
ol be no ob) jedtion to the Cour 8 granting. the rule, as the inſtrument 
„ 811. 447 „e785 | . 
wont would remain in the Plaintiff's hands, and he would ag de oom. 


| gelledt to proquee i t it ing * ed for forgery... ' 561119 N15 2 


TCH! 


ed per Exzz C „Laa This caſe; was beformema gt * 


Put I thought t it -woul d be a violent meaſure to. order the Plaintiff to 
produce : ap inftrun ent. Mos :be;the, means, of convicting 
im of 2 oe elon ny... mY Defend; t has already, pleaded non eff 
Wo um, " and erstere the Plaintiff w It be obliged. to produce the 
bond, if e, ans to ſucceed 1 in his action. But ag he may think 

- ee f it, we > ought not to put his life in danger by the brite 
0 of a ſummary juriſdiction. | 
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R e | wary of error e en brought in this ourt, on the judg- 
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op 0 be ment iven. in. VER 's Bench, between: thel@ parties he 
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granted to 


Twice argued ig. Trinity, Term 17e by Harde for the 


Rs mag in.error, and Giles for che Defendantz. and in Egfer Term 
ONO 1798, by 1 W. 20d for. the former, and Rows: forthe latter: but as the 


IW. h * 8 ; 
Ke, rg he grounds of argument. were. nearly the fame as thoſe: taken inthe 


d 
— 1 King's Benth, and moſt of them were noticed in, GE Om of 
Fringement the Court, the, account of them i 1s here omitted. reh : 


of it is a pub» 

4 Te Court took fie; $0; con{ider of their. opinion, which Te this 
parts of that. day delivered by 3 e 71701 421 7 io! 3. $i l 13 | 
act as in flict. 72 | jw | 


ed penalties, 'Eynz Ch. J. ws: Ader Rating the ſpecial verdict; {for v which; Lag: 


— the arguments and judgment in the King” s Bench, ſee 6 jo R. 723.) 


$9 3 proceeded thus :—The caſe of the Plaintiffs i in this action i is rim 


rhough Ha facie plain and clear; for a conſideration in money, the Defendant 
Alter & 


 fays, that no Mader/on'bas aſſured the Plaintiff's ſhip the Albemarle againſt capture 


_—_— . in the voyage deſcribed in the policy ſtated i in the declaration. The 


ale ©» ſhip was captured by the enemy! in the courſe of that Voyage, by 


Peasded or which a loſe 16 incurred, e which the Defendant has undertaken to 
ſet up in bar 5 
ofany adios, make good! The defence) is founded upon a principle, of law, 


3 which is paramount to all obligation by which the, parties, to 2 


Ar contract can bind themſelves, and is powerful enough to control 


ſubſcribed j een e ſhips, trsding to the Caf ladies, in contra vention of: is ; 5 
ſel ves of the * of ſuck tra tings in an 241555 brooght an ih 15 ie 5 10 W. 3. to avail them 


9 5 | at, 
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7 It, und to fender it null and void in LW. That which 3 is unlawful 1708. 
im iel, and which is a public wrong, cannot be the ground of a an 
Action. The Defendant inſiſts, that the voyage inſured \ was in an 2 


AnDee30N, 


«Urit and 4 clandeſtine trade; . that, as ſuch, it was unlawful, and in Error. 


cold not be the ſubject of an Arne The principle has been 
5 admitted, in the courſe of the argument; at the bar; the application 
Git to the particular caſe only has been controverted. The Plain- 
be action inſiſt, that the proviſions of the ſtatute of 33 Geo. 3. 
preclude the' application of it to this caſe; aclmitting that which 
pon this ſpecial verdict it is impoſſible to deny, that 17 0 hip 
Albemanle was Eigaged in an illicit aud clandeſtine trade. This 
act of 53 Oro. 3. F. 52. is very voluminous, having for its Mien the 
Leontintming inethe E. india Company che poſſeſſion of the Britiſh 
territories in India, together with their excluſive trade, the eſtabliſh- 
ing further regulations for the government of the faid territörles, 
and ſeveral other purpoſes therein mentioned?” The proviſions 
ww pect the excluſive trade are to be found in the 129th 
und the ſubſequent ſections to the 1 5th ſection incluſive; two 
ſeckions only, viz. the 148th and 149th, which are proviſoes re re- 
ſpecting other matters, being interpoſed rather inconveniently, as 
breaking the tliread of the ſubject, and particularly the connection 
between the 147th and the 150th ſections, which ſhould be taken 
together in order to underſtand the rFoth” ſection upon which 
this queſtion turns. The r2gth ſection recites, that . various 
_ ſtatutes have been heretofore made for ſecuring to the ſaid 
United Company their ſole and exclufive right of trading to the 
4 Eat Indies and parts aforeſaid, during the continuance of ſuch 
4 ſole and excluſive right, and to reſtrain all illicit and clandeſtine 
* trade to, in, and from the Ea Indies and parts aforeſaid : and 
that the ñmitations and proviſions in the faid act contained, con- 


« 22 the future condu&t of the ln tr: | de va that fowe 


W 


_ aan, "OO fuch "acorn a8 | nad ws Jon ds 
or ſecuring to the ſaid Com pany the full benefit of ſuch' ſole and 
excluſive right; ſubject to the proviſions and limitations contained 
*. inthe faid act, and for reſtraining all clandeſtine and illicit trade 
to, in, and from the ſaid Za Indies and parts aforeſaid, ſhould 
be reduced into one at purliament. It is here ſtated very 
diftinaly what the object was which the Legiſlature had 'in'view 
and meant to provide for in this part of the act: they have ſaid, 
chat che limitations and proviſions in this act contained. concerning 
che eure conduct of the 8 8 * eee uire that ſome alter- 
ing 1211 1 auninos 53 eve ob et cyt amy $1 ale - ations 
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E n ouſd. be made i in the dane, 75 ee. — — 
E r trade, and for reſtraining | the illicit 00 clandeſtine. trade; and 


4114 
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- Aw von, n 800 Flatten th x it v would be convenient that ſuch Pr oviſions.; as 


- in Errors e deemed neceſlary for ſecuring, che, excluſive trade, 
and 17 eee the clandeſtine - 12nd. illicit trade, ſhould 
be reduced into o one act of parliament; they proceed. accordingly 
| to make thoſe alterations, and to reduce-thoſe previſions into this 
c. . The,Lagth-ſeQion proceeds 10, engt in the terms f former 
Eexiſting Jaws, that ſhips, Ser f unligenſed perſons, .trading Within 
ide limits, of the Za, eis Compah x, hould, be; forfeited. The 

1 py e . 7 ung te Seas ate 


o Ba Wrigns 15 N — . the. former exiſting 
avs: Forge Purggle of effect ing the reduQion af the-proviſions 
br ſecuring the excluſive trade, and. fer reſtraining the clandeſtine 
and illicit trade, into this act, the 146th ſe ion æepeals ſo much of 
5 che 9 & OH. 3. c. 4τ ˙ as anfficts, any pegalty r forfeiture for 
Wegally trading to the 5 Andjes.; he whole of the ſtatute of 
S8 Ces. L. 4. 1. 3 ſo much gf an a8 of the y Geh. 1. e a has . 
hat Jates. to the puniſhment. or proſecution! of perſons illegally trading 
dc the Hef Ades; the whole of the ſtatute gf 9 Geo, 1. c. 26.3 ſo 
much of ah ſtatutes 3 Ge. 2. b. 14. and 1 Ce. 8. c. 17; as, create 
:.- penalty: or forfeiture; and ſo much of 10 Geo. g. . 47. a8 
ſuhjects any perſons congerned in the illicit trade to, in, or from 
the Eaſt. Indies to any penalty; parts of ſome other ſtatutes not 
85 immediately; relating t9:the [excluſive trade, and therefore. not ne- 
. ceſſary to be enumerateds; and, laſthy, ſo much of 26 Geb. 3. C. 57. 
as makes offences againſt any law for ſecuring the exeluſive trade of 
the Company, and forfeitures . lor 28 tniding, 
dannen in the Hal ale, o bn tt e, ont 
Mr. uod, of counſel ſor the Plaintifa, arguing upon Io 6ffet 
of the repeal of part of the ſtatute of g & 10 Mill. 3. inſiſted, that 
| though the free trade of the Eaft: dnia C Company wa left un- 
touched, ſo much of the ſtatute of K ing xialliam as granted an exclu· 
fe trade was repealed. This was a very material point for him to 
maintain; but it is wholly unfounded; it will be found to be war- 
ranted weiter by te lettet nar thie ſpirit of the ſtatute of 33. Co. 3. 
The g iſt ſeQion of che ſtatute 9 Ge Will. 3. enacts that after the 
_ 29th September 1698, ſuch perſons or corpotations ap dad power to 
mertade tothe EI Indiar ſhould aue the ſdle trade g and provides, 
dba the 2 Indier ſhould not be viſited- y any other of the king's 
0 wulyeQs * the time this trade was to continue. It then pro · 
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| xeeds'to impoſe penalties on ſuch others of the King's ſubje&s as 

_ thould trade there. The'ſeQion therefore conſiſts of at leaſt two 
if not three different branches; the firſt makes the trade excluſive 
in the Company; the ſecond is a prohibition to the reſt of the 
King's ſubje&s ; the third impoſes penalties, The repeal of a part 
of this ſtatute by 33 Geo. 3. does not import to be a repeal of the 
whole ſection; it does not even import to be a repeal of the 
prohibition ; it repeals in terms ſo much only of the ſtatute as in- 
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Aids any penalty or forfeiture, which is the third branch of the 


ſection. It is clear therefore that ſo much of this ſtatute as grants 
the excluſive trade is not within the letter of the repealing clauſe of 
33 Geo. g.; and it is equally clear that it is not within the ſpirit of 


it. The whole operation of this part of the ſtatute was meant to. 


be confined to the regulation and re- enacting in one act the provi- 
| fions made to ſecure the excluſive trade, and to reſtrain the illicit 
and clandeſtine trade; it was not neceſſary to any effect, which this 
part of the ſtatuteof 33 Geo, 3. was to produce, that the excluſive trade 
ſhould be touched by the ſtatute. Parliament in its juſtice could 
not meddle with it during the term for which it was to continue. 
It had been purchaſed by the Egſt india Company. There is an 
apparent abſurdity in the notion, that this could be the ſubject of 
auy of the repealing clauſes; its exiſtence in full abſolute and in- 
defeaſible right is the foundation of the whole of this parlia- 
mentary regulation. If parliament had meant to make the ex- 
cluſive trade granted by the ſtatute of King Milliam the ſubject of 
4s repealing clauſe, would it have paſſed over wholly unnoticed 
the ſeveral ſtatutes which have from time to time continued to the 
Company their excluſive trade down to and beyond the preſent 


hour, and above all would it have omitted to re-: grant it, when it 


was re- enacting all the proviſions for ſecuring it? If it was touch- 
ed by the repealing clauſe, for any thing I can ſee to the contrary, 
it 1s gone for ever; for certainly it is not re- enacted, unleſs we are 
to ſay, that being repealed by implication it ſhall alſo be re- granted 
by implication. But I waſte too much time upon ſo plain a 
propoſition, . I ſtate it as clear, that the ſtatute of 33 Geo. 3. has leſc 
the exclulive trade of the Eaſt India Company untouched. The 
ronſequence is of importance in this argument; it lays the 150th 
ſection of this ſtatute, which has been the ſubject of ſo much 
claborate diſcuſſion, quite out of the caſe. A ſtatement of this ſection, 


and a ſhort examination of it, and a compariſon of it with its con- 


text will make this moſt manifeſt, The 150th: ſection is in theſe 
votds: And for obwiating any doubts which might otherwiſe 


4 ; Pons; 75 ariſe . 
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. diet, decree, and execution as if the ſaid acts or parts of acts 
L ſo repealed had never been made.“ I need not remark, that 
this is a very. Al penned clauſe; with its context however it does 
not appear to me that it would be very difficult to expound it, 
For the purpoſe of introducing ſome alterations and of re-enacting 
in this act the ſubſtance of the proviſions of former laws impoſing 
certain penalties and forfeitures, the whole of ſome of thoſe laws 
and ſuch parts of others of them as impoſe penalties and forfeit- 
ures were "repealed, but with two proviſoes; the iſt, that ſuch 


85 Mice, and e 250 bY the aQs and Paris, of acts repealed, 


by any other perſon or perſons that ſuch debts were contracted, 
or that ſuch contracts or agreements were made contrary to the 


4 tained; be it further enacted that it ſhall not be competent or 
law ful to or for any Defendant or Defendants in any ſuit or action 
% now depending or hereafter to. be brought in any Court either in 
6e Great Britain or in the Ea Indies to plead or ſet up any act or 
acts in the whole or in part repealed by this act in bar of any ſuch 
« ſuit or action or of any judgment or recovery to be obtained 
0 thereid, but that the Plaintiff or Plaintiffs in all and every ſuch 


| which-thoſe acts and parts of acts repealed had impoſed penalties; 


action, on the ground, that the contract which was the ſubject of 
_ that action, was contrary to the reſtrictions or prohibitions in the 


upon contract with offences ; it provides, that the repeal ſhall have 
all the effect it can have in the former caſe to enable a ereditor to 
recover his debts (in which reſpe& it has been called, not impro- 
perly, an Act of Grace); and that it ſhall have no effect at all in 
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« ariſe wi fac any of his Majeſty' s ſubjects may, notwithſtanding 
& the aforeſaid repeal of the ſeveral. acts or parts of acts, be ee 
to recover any debts due to them in Great Britain or in part 
“ beyond the ſeas, or. otherwiſe to enforce the execution of any 
« contracts or agreements by reaſon. of any pretext to be ſet up 


“ reſtrictions or prohibitions in the ſaid acts or ſome of them con- 


« ſuits or actions as well in law as in equity ſhall have the fame 
* retnedy to recover, and be entitled to the like judgment, ver- 


repeal ſhould be no bar to proſecutions for offences in reſpect of 
the 2d, that ſuch repeal ſhould be a bar to a defence in a civil 
ſaid acts or parts of acts ſo repealed. This laſt proviſo 1 in the 


150th ſection contains no general proviſion, making the illicit and 
clandeſtine trade lawful, but contraſting actions for debts and 


the latter caſe, to prevent an offender from being puniſhed for his 
offence. | If therefore the trade of the interloper is made unlawful, 


* rhei 
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chen by force of this proviſo no advantage is to be taken by way 
of defence in a civil action of this illegality; but if it is unlawful 
and clandeſtine upon other and higher grounds, as it will be found 
to be, this proviſo affords no protection againſt the defence of 
illegality, and muſt be-laid entirely out of the caſe. Theſe Plain- 


| tiffs, if they ſhould be driven from this which has been conſidered 


as their ſtrong hold, may ſtill inſiſt that the excluſive trade of the 


Company is no more than their private right, the infringement of 
which may perhaps give a right of action to the Company, as for 
à civil injury over and above the ſeveral parliamentary proviſions | 


which have been made for ſecuring it, but can have no further 
effect, and particularly cannot taint with illegality, tranſactions 


us contracts which are collateral-to it. Suppoſe for inſtance a 


printer were to bring his aQtion againſt his employer for printing a 
pirated: copy of a work protected by the ſtatute of Queen Ann. 


The employer perhaps could not object by way of defence againſt 
ion, that the printing as an infringement of the private 


this: 


right of the author was unlawful, and the contract void in law. 
When this point was fuggeſted, in the courſe of the argument 


Mr. Rows anſwered; that the excluſive trade of the Company was 
a public regulation of the national commerce, and this was a very 


good general anſwer; but I will enter a little further into the diſ- 
cuſſion of it. This excluſive trade of the Za/? India Company is 


now ſo interwoven with the general intereſts of the ſtate, that it is no 
longer to be conſidered as the private right of a corporation, but is 
become a great national concern, and the infringement of it is a 


public miſchief and a public wrong, and as ſuch is prohibited by 


the common law. The principle, and the effect of that prohibi- 


tion, as applied to the preſent caſe, may be collected from the 


«le of a bond given to the ſheriff to indemnify him againſt the 


voluntary eſcape of his priſoner, which is pronounced to be void 
by the common law. That caſe is put in Beawfage's caſe, 


10 Go, 100. and is recognized in the books of the beſt authority 
in our l, vis. I «lv, 2 Hobart, and Plowden. The refer- 


| one fingle eee as it ae the 0 revenue of | FRY 


ate, it will be found to be no leſs the right of the public than of the 
Lal India Company. That parliament has ſo conſidered it may be 


collected from the preambles of the ſtatutes made for the protection 
of this trade. The preamble of the ſtatute 5 Geo. 1. c. 21, recites 


it to be of great Importance: to * welfare of this kingdom, that this 


0 m. . Dyer 334. 2. 32, as Heb, 14 Plewd, 64 b; 67. 3. 68. 3. | 
b. trade 
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trade ſhould be regulated according to the acts of parliament re- 
lating thereto, and the royal charters or grants made in purſuance 
thereof. This ſtatute recites ſome of the proviſions of 9 & 10 J7, z. 


and that it is provided by that act and by ſubſequent laws that the 
merchandize to be laden upon ſhips bound from the E/ Indies 
ſhould be brought to Great Britain, and that ſeveral of his Majeſty, 

ſubjects have preſumed to trade to the Eg Indies in foreign and 

other ſhips, intending there to load goods, and to bring them into 
Europe, and land them in foreign parts out of his Majeſty's 
dominions, to the great prejudice of the trade of this kingdom, 


and the diminution of his Majgſys cufloms aud other duties. It 


|  recites a. proclamation iſſued to prevent theſe practices, and that 
evil diſpoſed | perſons had ſtill gone on to procure foreigr com- 
miſſions, and under colour thereof, or otherwiſe, had fitted out and 
manned ſeveral Engliſh and other ſhips, and had ſent them to 
trade in the Zaft Indies; and after this preamble, it introduces the 
proviſions of the act, with theſe memorable words: Now to 
the intent that ſuch collufive, fraudulent, and illegal trade and 
4 n may be prevented, and that ſo conſiderable and beneficial 


a branch of trade may be ſecured to this kingdom; be it enaQ- 


ed, c.“ The preamble of the 7 Geo. I. c. 21. is yet ſtronger: 
% Whereas: it is of importance to the welfare of this kingdom 


< that the trade to and from the Zaſt Indies be carried on in ſuch 
* manner as that the Britiſbß nation may have and enjoy the full 
5 fruits and advantages thereof: And whereas by virtue of ſeveral 


Acts of parliament and letters patent the whole trade to and from 
the Eaft Indies is now ſolely veſted in the United Company, c. 


5 notwithſtanding which, and the prohibitions, injunctions, and pe- 


* nalties contained in ſuch acts and letters patent, ſeveral evil minded 

"£2 we perſons, ſubjects of his Majeſty, preferring their own private gain 
” to the good of their country, have not only clandeftinely traded 
* to the Eaft Indies, but by colour of commiſſions, from foreign 


„governments have fitted out ſhips and engaged Britiſh ſeamen 


_ ſerve on board the ſame, and ſent them to the Eq Indies, to 
- diminution of his Majeſty's revenue and of the naval force 
e and commerce of this kingdom: Now to the intent that ſuch 
* woicked, miſebie vous, and deſtrafive praffices may be prevented 
for the future, and that the trade aforeſaid may be more effec- 
<"tually guarded and ſucceſsfully carried on,” Mc. The ſtatute then 


proceeds to make ſeveral proviſions, upon which I ſhall only ob- 
ſerve here, that they are calculated to prevent the evil of the 
clandeſtine trade in general, and that the circumſtance of the 
foreign 
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foreign commiſſion is conſidered only as one of the modes in which 1798. 


that trade was carried on. If we find an action brought upon a "> 


contract for a few bags of tea, or a few tubs of foreign ſpirits CANNA ; 
bought or ſold in the courſe of a contraband trade, we ſay without * 


heſitation, this is a contract againſt law, and no action can be 


maintained upon it, and if the action were founded upon a policy 


of aſſurance upon a ſhip, or goods, employed or carried in the 


courſe of that contraband trade, we ſhould not heſitate to ſay, 
that no action lies upon ſuch a policy; and ſurely it muſt be 


A reproach to law and juſtice if we were now to countenance an 


action upon this policy, the object of which is, to aſſure to theſe 


' Plaintiffs the ſafety of a ſhip engaged in a trade ſo illicit and clan- 


deſtine as this trade Has been declared by parliament to be, under 


ſuch aggravated circumſtances of fraud and colluſion, in the man- 
ner of carrying it on; as are deſcribed in this ſpecial verdict, and 
which it might have been reaſonably ſuppoſed no man who had 
à regard for his reputation as a merchant, or had any ſenſe of 
truth and private honour, would have ſuffered to have ſtood 
againſt him upon the public records of one of the King” 8 lu- 
«a Courts of Juſtice; Let this judgment be affirmed, 


Judgment affirmed; 


In this Term Baker Jobn Sellon of the Inner Temple, Eſq. was 


\ 


kalled to the honourable degree of fron at Law, and gave 


tings with this motto, | 3 
« "_ quid m moneant leer. 8 


” 1 , wi? 


END OF EASTER TERM. 


\ 


rr r r r.... . —— . — 


4 
4 
, * 1 


» Sg 


+ 
wy 
av 


2 5.4 
> 


** 


*. 


: > 
4 © 
3 
8 _ 
- . 
2 3 
1 . a 
8 2 4 


on 2 * A 
* 
ke. wh 
x tes 
Yun 
war et & 
. be — 


* # 8 
og —— 
Arne 


wo * 
r we 

* 3 
7 "+ 
— * 

* OO * 
* « 

* 


2— ——— — — 2 ——— — ww 
. — A 


22 


wo + 


? 


+ 


>, 


SG > rs WS — 


5 
bo 31 


i * 
_— 
- 


+. 
1 


„ 


1 
. 


-” 


—— 1 
a 1 


4 


* 


4 2 


f 4 % 4 7 
— \ 1.1 : 
— 

1 25 : 
a I $ 
* Pri 
- 


1 
: 4 4 


* 
* * 
— 24 
82 
a. 
* 
* 
vw * 1 3 
„ 5 
* en 
7 . 1 
. - 
— — Bet int 
* 


* 

* 

* 
89 
4 


4 


1 . 
% 

* 

x 

4 2 
T> 5-- 
* 


% 
3 
. 
— * 
F 
r A 
FS. © k 
& [4 1 2 
5 4 
* *- +» + os C 
- 


1 
4 


* 

eat 

yy 
395 


4 
„ 


* 


r 


. 


. 


e 
- * 7p 
* Ie 


* 


e 
* 


lag 


4 


3 


. — —— LIE - 
8 . Per ons ne he nes . — ——————— ̃⁵—ßſ!nn . -VMÄA 


j * * | 
LEES CET 


VB 


3 
* F 


po 


4 


rr 
_—_— —  — — 


1 


* 


OS A 3 


A 
A 


n ene 


FP 


* * S 


FE Le PTE 7” "7 lj = 1 
L 5 = 8 . \ * 1 
4 in - » * 7 
2 ; I — . \ * 
* N 5 5 L F ” % 
. — * 
4 4 . 2 £ 5 2 
. = % \ * 8 2 
4 * 
\ % a; 8 * N ** ” 
* * „ a * . ＋ pz IA. T7. s F373 9 7 * f My 
F. 7 4 Df -; kb * 1 ; % 2 
| F . 3 I * | : A 1 P * * 
x if 4 i” «4 4 4s o W * PF * A of A * 1 F *, g * 
ö : * 5 * > : . 
# ; Ig FX ö . . 1 ; 
1. I . * * 5 oa * 0 # 4 * % 4 — b 
1 * £ Lo 1 Y 8 * * x * 1 * +. Saks * n N q £2? 5 0 : : z C; : . 1 * * 
1 „ ot 2 ; „ . 18 48 7 2 Nh i B N 5 
J D191 17 SI 8 damen „ £ WR”, 
1 A 4+ 75 2 oy .* " 0 0 : . . » 
x ? 5 | > s — 3 — 
YN: md | „ 23 SYS + Poo mhm . Lt 12 2 
& 0 +. +214 x IF 6 1 * 1 8 1 & * 7 LF 4 3. 4 1 * 18 4 Ns 5 3 7 $3 13; '& 28 8 43 4 


21 1 
—— — - o 2 1 £7 


A — — ——— — — —— — — — — 
2 


* 
N F] 3 1 2 2 4 5 3 » © : * 
PR; 14 14 r > 7 N . 271 e * . F 3 1 # * 
: l p ; CS F F 12 


* * 4 * * 
„„ ar; nts 7 + THAT ER ES FO 
4 1 1 + * 1 
} 1 4 o F 1 >4 I 4 * 2 1 0 * py . 
* - £ 
+ 1 * * 1 : £ 
* FO $4 1 > i # 4 a 
I £7 R-5 14 W i 
0 28. * 4 1 3 4 
* 
J Po 
— * . * 1 # x * ! x 4 Py 
* ">. *++ 9 8 % - S * 7 LN 3 
1 L % LY £7 * 1 1 . 8 5 A 
2 7 : 9 4 » * 14 Ine. * * + 
: | S. * - - * *. $ 
4 3 7 4 a N — N 1 q 
1 x 4 * 4 
* 2 J 
. 7 1 EY * a . F $5 2% 1 83 
0 1 K 8 92 e 5 f þ bs CY 
- 7 . 3 1 F 5 % bs [2 9 "34.3 & . i — © S wo» 944 
* „ = 1 ke? 3 * - * 
* wh 
# 1 5 * Fe is ” 4 © * 
: : N 1 * 83 * 14 
P 4 - 1 1 * Ap t $ x i # 4 & i Y 1 — 
4 CY * 4 $8 NN . - 
— * 4 ty jp * 
E . 
e h ; #. 1 ” wh. 
* {x * 
* $ 4 ro * 
- 1 1 1 * N 4 0 $a = ; f F 
„„ ma 1 * 3 * f 
T 1 
; M 10 
0 1 "PR } * 
i 5 * 14 4% . 
a I 5 1 4 Fon R W. * 
— — F 
=P * 
* . 
„ 
*. a I 
E x * * 
11 k 
1 4 
et * 
% 
+ 
* * 3 * 
v9 5 £9 © $4 . . 
, . 
4 bs. 4 : 
* 4 » " 
: £ 9 
* . r » 
N 5 20 ; 1 * 
£ ' $ 3%. * 


| 1 | 1 
1. k Ty $ 


rty eighth Lear of the Reign of Groh III. „o 


= 4 * 3 
- . 5 * (35 £45 * #8 
* 2 os ! 4 . 4 FE; 2 71 HET £14 
1 * n 4 8 1 N 1 2 4 & : * . 5 h a * 1 p * 
5712 N s b L 1 0 San Hy 
. 4 5 - g t __ % £3» 7. %# 
. * 1 4 
£4 ** 7 x 5 * * 1 ger”. þ 
| : 1 & iir O53 
3 9 * I * 4 C 5 k : 8 * 0 4 + x mY 7 F . 
1 N : 1 x i "$8 wt 4 4 
K i 1 . * 4 a "4 * L 4 
” 5 uh 2 Po N - * 2 x X 4 . 
2 | 4802 
4 ' — 144 ** 1 $ 4 * 
4 Pl * 1 1 13 * * 1 5 - 
— _ 3 8 4 
FEI 7 L 3 $481 ” | ST RET: 
1 * 7 * P 
+ 448 4 : 
* _ « "©; 
N 92 1 ww 28 
60. p ; 
7 3 4 * N * * © > = 
4.8 - 1 " % A » 4 m F 4 7 1 2 * * 
* 4 1 3 I 5 1 * 4 * . i F% % 7 1 
1 * „ * ee : 


8 * te (Bt 


and wort Sheriff of LDDLESEX. | 


& 


T-I 1 
* — &o 


901 76400 


fl. The Plaintiff in ide dae Is eſcape .. 
tate J. S. was wrcefied under a wirit indorſed for Re 
po | bail, b by. virtue Ws an affidavit now on record and Save the e la- 
"theriff,natice to produce the writ, which not ' having been com- Eng 4 
pied; with, he called the attorney, , Who at the trial proved from "lcd “ 7 
an entry in his book that ſuch a er had been iſſued. rk 
this was: the next beſt evidence, no 6 jection was taken on c 1 4 
at head; but it was contended for the Defendant, that the 1 
F: * by. virtue of an afſidavit now on record?” | being a- ſabſtantive he ALES 
"ow ion, muſt be pro and the Plaintiff not bake able to fdazit is 
Prod ee the -ALL davit, Eyre F 1 


evidence, 
. 1 9 
nonſui him. 8 


5 
Fx 


cauſe was though the 
* 56 latter part of 


n 
13 2 the aver- 


© neceſſary, | 


and 


and. 


le d he Plimiff to view G Tn 
iy appeared e Was | ee for 5 


kel it would 


* 


þ berd Sexjt. now W pon for a-Tule; A 4 o let aſide the/non 1 ment was un- 


$4 * 5 ; 4 4 
"if. x . 44 2 * f 7 4 12 N 
1 4 : 8 1 a . . 
* © : £ , r > * ee „ 7 * 9 ms? * Þ 9 5 &3 & X *J 9 * 
83 4 4 z 4 .* wx * *% pe * 4 8 2 d F & Z 77 a 3 + ; 'S ; : 2.5 £7 4s * 2 wi 4 19 a 4 
8 1 : * 4131 1 4 n 348 CORD * % « © SS ; 
%# ot Ab off WS, Na * FX Og l 93 1 ! : : 
FT 4 uo © + gr, | . ne We * 0 1 = N * 8 1 . 
9 iv * . 9 $ 1 n Wa d ; & 3 * r . 1 l 8 IR. 1 
* \ v N 5 2 g , "IF 
N 8 6 0 k Re 
4 * * 5 a F « 
; a 6 P Ew. * * * . #24 / ULLE * 
n c ? F a. l Ls : 
a 5 * — * 
3> * — 0 1 a 
— — * 7 * 2 
% 8 * * * © ” * 
N ZE A . ; 
F = Sap 25 r 
w x : 
- p * * 
* 7 0 4 * 
2 
* o - * 7 << 
= . * o 
: x 6 - X * A 4 
- 5 4 * = 4 N 
— } * 
” * * = = _— *% * 
2 2 * 7 95 * 0 * ” 5 * 
4 3 * 3 Fi * | 
- % v * 35 
— . = 
, 2 *. RES & 15 * 4 
y * N 2 * 1 
9 de 8 ” = . * X 
* — + SFO , 8 . * 
* 4 9 bag a 0 
* — . * 5 . * , 7 WY Y o * 2 4 
5 4 : 7 i L * 
4 = * x F ved J 8 
* - * 1 - ? 
* * 1 A 3} > 
. ae , 2 4 
5 * L 4 1 
* 1 - — 
= # % * 7 - 
4 1 PF: \ . = . 
* * * - = ** 4 5 . 7 FR, x 7 8 S. 
; Y* 14 
* * 
% \ PR 4 N £ o — 4 ; i 2 
- x * ” N f * * 
\ 4 2 F 
F Y * * - s 127 C * 7 
of - ” * 
- * * ig > 4 "4 : 1 
X > ! 1 2 * 0 p 2 
% e * 0 Ws ++ 1 + * "A 4 2 = 4 
$ » * * * * * ? 5 5 
8 ' + 24 * = 42 #7 4 SY o 
* * * ry as 
a + bs . t "Ye - o & © Y EIS 6 4 7 N 
. = S- . " 35 
. 2 | - Py 4 r 8 
N ») = = * : 4 4 
* 5 N » "NM. bo * 7 \ * 
+. + = * = 
K #1 C - 
* a4 * * 4 5 - 
* ** - * «* bs - <0 - q *, * 6 
2 ' Th 2 4 EM * A _=— pt x A nn 1 ia * = + 4 my l . 7 2 * 1 4 4% 
4 4 17 l 8 70 0 * e 1 * FO * x 5 3 1 X'S, U add 1 4 mY = 
REP N. waa oy {ED 2 3 1 REA r wx." W 9 1 OY ok 8 8 2. 2 3 > * Fr: 2 1 1 Te IS? Fs 3 ny \ > \ 
e * SR - ” 2 1 A 8 . 8 = * £ x6 1 * A. 


. | 
F . * 2 : 1 | s 1 : . 1 * 
» * 8. K. + 42> * n : . F 1 * 
r "Ch £ ap £# 4-3 4 , * 12 r * . 4 1 * 
* Tf 4 f A's "Tx £ 7 - 0 15 3 : n L 4 ; ; 
C 


4 


- 


* — . 
E 


mY 


Nr 


eee : 


3 7 


= 


* G 
re 
8 


1 
i 
: 
9 
; 


2 58 


Wy 


—— 


- 
1 


rn 


r A N 
Ta . 7 4 * 


- 


">. *% * 


% 


1 Bus _ ON took nothing by his motion 00. 15 : 5 


It ſeems that 


the homage 


to aſſeſs a 9 was "hp property _ the Defendant. 2d, For that the 


1 825 * * 


In Hen . 


e 144 8 : live 
" , : 7 N N . * * ' e 
' > 3 K * 2 . . ; . f 7 * 
: ? : ) , * 3 2 ; "I at 


mm _ | CaSEs IN TRINITY TERM 


: 2998. . I:4 remember a caſe i in Lord og time where 


2 8 generally that a writ was ſued out * indorſed for bail 
8672 EYRE Gh. 1. Tf. I had underſtood um to have Been Nen a 
” caſe, I ſhould have left the evidence to the jury: but it appeared 


* 


an affidavit, which muſt be proved. 


[es 1 


# 


. | | (hh woo 3 v. Smith, 2B. 110. 
Fe v Wright, Dx. 665. 3d Ed. alſo what 


(a) See Crake V. j. Dowling, 4. 22 G. 
„„ Bull. 7. 4. bt ell. And Rare v. Ihe 1 
. conbel ws. 1 * 8675 5 neg P. 


* 4 g 
1 * Ek : 
. 4 * i 
o : 4 ; . N 
; IF ; 1 N 
# . 

* 2 0 

* 3 + * 5 , 


\ 


K. 446. and Pepin v. ; ob mon, 5 T. E. 493. 


- - y 8 I. ' 
RH 8 Wis 


* 
„„ 


a cuſtom for 


compenſation 


in lien ofa Place in which, e. was pareel of a certain tenement Htuate i in the 


heriot, to be 


paid by an townſhip and manor. of 4 and held of that manor, of 5 


3 
opyholder 
b. 


oralienation, © | 


which mangr. the 
'Y * 1 


3 


* 


2 De el 7 I 7 


Was due, and; not deliver to che ant for the fad Tene- 


w jarcel of -a-certain cuſtomary tenement ſituate in 
* the to nur d ma £: Maiſ/den, within -which-manor from 
% time whereof, De. there had been divers cuſtomary tenements 


e manor by the lord of the manor and his ſteward for the time 


5 7 that 


the bee being, to any perſons willing to take the ſame in feesfimple, or 
wall Ife fs a h 
compenſation OFNET 


Serie manor, and that within the manor, there was, and for all the 
1 5 time aforeſaid. had: been a certain ancient and laudable cuſtom uſed 


7 val * 391151 ape approved of, that is to ſay, that the lord of the manor for 


. 54 z 


e un 1 time being from time whereof;: is; had been uſed” and e. 


_cuſtomed.to take and have upon the admiſſion of every cuſtomary 
- qi of the manor to every ſuch cuſtomary” -tenement- to which 


8 wed former tenant t of tuck rr tenement, the beſt chattel, 


3 
4 b * # . 
- 
l | 1 c 
. " — * 1 N 
- 4 11 i : 755 
- 1 6 p : \ 
A - 
1 * * > by — 
Lu 7 * : F * 
5 7 5 N 1 7 4 2d 
1 x "7 p abs l q 7 WW 1 | 4: 
15 ; SLY NES 
d \ g þ | . 
1 * 4 p * * 
op 5 * t | . * 1 
[ . % * » K * 4 
("IN Tt . # ** « 
0 % 4 g 1 PY 
”— 1 4A * - 
ES 4 . £ 
* 2 L ; Y 
A + 2 — e 0 298; By, ' ; 
\ 77 * A ""_=_ _ * OY - - 3 
* be eu 3 | + ＋ | bo 
N : 2 - - 7 \ 1 l x # 5 * 
0 ; af? _ - Ne . * I 0 5 
* * | 7 A '' 8 , a LY \ ns * ö 
q \ 2. : I : l 
np V7 + - 3, 97. xv f 7 
- + d : Ks & EY R 2 \ I 1 
” * * - 
tn 4 y * a _—_ . 4 
"x \ [ * 1 ; 3 4 "ox - p 
| 4 ; ” 25 . * 2 4 1 7 5 N. Tr: 4 '* 8 - 
- 75 3 zh U v% N % . A 
"+ W 7 * j a >> 1 „ Nd 
5 * 7 "5 1 #7 1 : * + * 4 * * rn 
; 4 5 M l 5 F 92 2 * 75 wy 3 2 
* * — a . : 3 + Ges 2 13 — „ 7 A4 
r — * whites a. x + A + 4 3 * 8 INE” * ; 8 > 
1 * , 


„„ tion "there | differed From the- preſent one, us" it : only ſtated 
(a) a\. * 


to me that there was a labſtantive ne of Wwe hence of 


"hs ſaid by Buller J. in the King v. Holt, 53 T. 


| and. becau e a ban that. is to 5 the bet beaſt of the daa 


Wem Defendant well avowed; Gr. 3d, For tat the place in 


demiſeable by copy of the Court Rolls of the 


pile at. the will of the lord according to the euſtom of the 


uch renant; had-been-adinitted, upon the ſurrender or alienation 


ſuen tenunt ſo admitted ab 8ferefstd upon ſuck 
render or ulienation, after ſuch His admimon to the ſume tene 
= for and in the name of'2 herior for ſuch euſtömary tene- 
webt that the tenemegt uf which the place in which; We; was 
bel, was 4 fro 1 n line „en my upd ofthe . ladet fand a 2 


2 tenement; that in 1792 


o eee to che uſe of the Plaihtiff and his heirs; that the 
Pidntif was mitted, and entered, and was flill Teiſed thereof; 
and becauſe 3 at the time When he was ſo admitted, and from thence 


* 


. lead Was W o the hid 


Ws the aid cow as the bet "Ting chanel at che U e 88 of . 
22 "and this, 
5 e kane as kal, * Nati g the 
e oh ths lard ord a 6 take «© the: beſt beaſt,” inſtead of - che 
chattel alive Wenn,, eo ft e ee yy 1 
in bar. 1K; Ilſue on o firſt: Abwry⸗ ad, That the 
8 as net due as) alleged in the ſecond avowry, and ive 
7 gov! of he Ne th in Who! third - our 


- whereof, ec. à certain other ancient: pee cuſtom uſed and 
apptoved Wale the ſans, that is to lay. that at the Court Baron 
Are faid eee, e time being! held in and et 

we. of the ſai id Court Baron from time 
1 n b bel les and 3 accuſtomed to aſſeſs 'upon theit 
Huth a reaſonable. ſum of mon to be daid upon the 
of every coſtomary, tenarit, to any 
ſuch tenant had been admitted, upon the | Mitretider' or alienation 
of ny former tenant, after ſuch his admiſfion, in neu of ſuch 


17. 


S 


heriot by the ſaid cuſtom in the ſaid *avowry claimed, and which 
- ime ſum of money ſo aſſeſſed ought to be paid to the lord of the 
aner by ſick euſtomary tenant, and ought to be accepted by 
bch lord in lieu of baer eriot Ly the faid coſtom in the fad 

he Utined y the en ron as in 


— 


d mo Was . | 5 Tmary t 
Upon \ his admiſſion mould peß to che lord, 13 lieu of ſuch Keriot 
| vowry claimed, fuch reaſonable dum of money as 
CCC 


* - * 
* 1 * * = 0 
s - » 
4 — "4 : Pm 
"A 4 . 4 4 - 
"4 * 
7 
255 5 , 
* Ll 
7 S i 2 * 4 
. ? 4 \ } 0 - 
4 * 
- : 
„ Fer by , 
= 1 N 
4 +> 4 f : 
4 
*. ** 4 C = 
G * i 
x, wh . * * 4 4 
17 * ? \ - : . 9 : 
. 5 < 
| : 
* ** " 4 7 - © * 1 ro * * ; vs 
8 * 1 l 
je” 5 F 4.4; a by 1 
; 1 3 * , 
#49; WY tf + . 
» * 
. 9 A \ o 
* 2 * — 
— 4 = : - PY * — 
« 9 1 . * _% : & 4 
© 6 921 4 F - 4-4 7 * Ts - Pe. 
"8+; p = 
4 ** F 4 
RN * * 
<A 2 » bo F - ſ „ * * 
2 ww . \ $7 5 5 , 8 — k : \ 
« F v ” 4 * 
> y 4 4 "ns. 7 1 
7 4 4 o : 4 * 
* - , — b \ 1 1 
) . FI * * 
py - . — 7 8 A * J 4 4 
G = G * J - * l 2 A ood { l 2 
= * * 7 1 - « 
4 1 * „ L * = Po w JJ 
1 4 a 
nnn L 
* * k 8 9 
I : = * * 4 8 $. \ T0 
: * 9 * 37 4 3 ; T7 - N 0 * 
"I * N : 3 , « k Tu 4 
8 | «- db . 2 8 - 
N D e 1 r n 5 


4%. 


— 


PIE 


CLIF 


* 


8 0 


| Rab 


- - 


by. 


” 
- 
333 bet gr arg, te 


- v 
7 - . 


— 


5 
rr 


— 
- 


7 

- 
- 

- 

— 2 


28 2 


* + PRE Port 8s, 
* ez : 


8 
a. 
— 


2 - 3 — 
E Eo tFog rt roy 
3 * 


I, Des ——— «He 


— 


PP 
> £ 44 * 7 3 


209590 106 wy 
= — — 


2 
=. 


* 


Err 
* 
WES 454 . 


0 3 r — 


« 


2 


- 
Wan © . 
= W 2 " 
D 


— 
— 


N + 
Wot 2% 
» 
_ 
7 
x \ 
= 
Fe” 1 
JST Bux 
2d. 


—_ 1. Sete —— 40 een, 
15 | Pon KIN. N and if they Would diſagree ahout the lame, then, ſu | 


PELLFEE, 


„ when the ſaid; ſum of, money ſo agreed, upon or 
eemaiged unpaid after reaſopable-requeſt,a 
E „ eing. from time Whereof, Cc. had been 


\ ; 
YL N 1 0 - 


Sch. The teme lea to the laſt ayow Wi ai af 2090909) 1 

+ {Replicatign/tende ering iſſue on the traverſe in the;third. hid 

Fo fourth plegs, an d demurrigg to the fifth, faxth, fey and eighth 

5 . 5 eee inf and, demurnes- «.;;/+ » 36 Soo.” ! 

: 7 N "4p Cocllell Serjt. in ſupport of; the, GEIDUITET. llt The, . 
dated in dhe! pleas in har; are; unresſogahle and uncertain, and 


5 . 7 © therefore, be d, There is no criterion; ſhewp. by, xbich the homage 


& *:4# 


may judge iow to.affcs,a,compenlation far the heriot, whereas 
EE ſome rule ought, to appear by rhich the ri 
„„ enaat may he. preſexvell. I. h 
„ 5 05 the name of the Neimeſter Cuſtom, reported in N 3. hy the name 
e Halen, ;and recognized in 1. Rolle 48. under, the name 
e of Cra 2 AT DE, „here a item s a copybolder for 
Baminaie one or two that: ſnould 
ath fort a 25 to ee eee 


a) 


" 2 * 


— 


„„ eld good, only Wich ahis 1 vin; that the, Cum.) afſeſſed 
gs 7 e leſſer thap had ufd: 10 be paid where,the | 
3 a real Ne fine. adh, Suppoſing ih gui 
. Q, ; Jet as it is ads Imi 
4 1 5 3 pi to. the. herict, thou 
F aſſeſſed by, che homage, it nonld have 
„ 7 7; _ compenſation. had 50 7a. a by, ae me | Beep agu, an 
JJV 

TT No - = Aalen Serjt. contre, W Mes A 8 5 the. 1 

„ Ms © - Rated, bythe; Defendant; b. iſerzing, up angther cuſtom on our 

| i baren right, but qhe mere 
gulated. by;guſiom.,,; No caſes 

. ta bean ad, to prove this. e uprealopable. of uncertain ; 
6 5 5 55 gor is the imtign oh; the homage, more arbitrary in this, caſe. than 


* 


: ſubjec to a. ;compenfation. to. be 


Why 


w= 8 be \ y pets rt I” * n - — oi - 3 2 — — — — 
—— — —— — —— . — — _ — — —— - x * : 3 25. < — — "Sarde l l 
— b ä DDD — : = — — =: 8 — 
— C ³⁰·—ꝛm d pe ms FI ey — — — — . —_ . — : | | 
: — | : ; - e = rr r — 2 r r ” 5 : N 2 2 
—— _—_ . — 465 - _ 0 - - . AL: 4 Lot — . — * — —— 2 _ — —.— — y $6 
N , It 7 — — pos D yy 22 OI any — ů ͤ ——ͤ —ůꝛ— — ——— w 8 s x | N — N — n — — * 
= 75 ; = " 2 8 — — and recs — — — ene ES tee — 9 
— - R . : : . — — — — tha _ _ — — * = — : 
4 | | ? — 9 - fe * . — —— - . " — — eu — ads Ma. * 
$ 7 $ N * T 0 * 2 8 Ws \ - * * 7 - - - - * 2 — — — 0 Dh FIG * — 
4 pe . p 7 py : . ; 2 , 8 ; 3 9 p * TY * — - . ; = WAS: "HR 5D 4 FS ee 
| | ; 8 5 i 5 — — 2 a 5 EQ" | - - 2 7 _ — 83 m _ 
: * 5 IT. - \ y 1 * 0 $ . . % 3 = 7 ＋ p \ © ms % — — - 0 5 "RT — — 2 = 
4s * 1 ot * . pro” - 1 8 in 7 : : > * * — N 
; | | 0 5 : 7 4 Y 3 * * \ - EY * 5 
* abs * K * o : " 3 - : 5 — N 8 ö * © e : N f f ; : 5 
5 > Lo 5 n ; 5 Gs . 29 4 x k c 8 7 
— f : 2 7 F . q 
q I * 7 4 


"uu 3. 958 A Haden 9k ang q 


„ = e Tis Ae 


1 1 1 7 * * 
g , 2 « * 1 > % * * 2 
2 * 4 % % 
. Mats: - boil. X 5 
h - 1 p if — ; f 5 
5 To TY f 2 4 t / 7 | 
* . No . ooh . 
1 * 22 7 * U 
72 # 4 RY * 
© * * — * 
» 1 * 
ws CG : * 
— 8 8 
” * N 
4 
? i 4 G 
o 1 ed * 
5 
5 a * C/ 
> 
-4 5 RY * 8 
. 5 £ Y 
4 S » 
* 1 8 
1 ſs. 1 
5 1 4 
; i : fo ; ”* 
ef _ 85 . 
5 = 
” ( - 4 5 4 of . * es 
- - 6 8 * SR bets £7 
wy lo 6 o 5 hol b 
w N A _ 7P 
Fs Rs. oy 5 * * \ * 
* 5 £ = . 3 wy K * * * 4 a 
+ "1 a. @ y * Y 6 N 
1 , 
— Fm [ N Is 77 ag 5 * AY A 
17 YL A 8 OI OS 4 1 2 + TS 


75 . * ſum 8 ſhould! be aſſeſſed by tl he Court Baron at the homage; 1 ; ad 
„demand, the lord. of 


_ uſed and accuſtomed to take a reaſonable Miſtreſs derm che fame. 


hes ae ae the 
re. is. A caſg mentioned 3 in N 2. by ö 


fe might 
ve dhe copyhold lande alter ** 


the Lame. cuſtom was 


dings chat the Jord has 


been ſtated either that ſome 


es where, juries irg te deride,, The caſe ip, d is of no 
- Light: authority, heving bern zeepgnized.in, 8 in 


F : 


* 


ou OLE on 
10rd Whoſe rortious 
* aa his On 


ne e ly 


and/as an ĩuducement to a tr 


= 
* - 


_ chattel 0 A heriot; tlie "hart anf 
belt live or dead chattel, but to à ſum of money by way of com- 
2 penſation- This is pleaded two 1 
to de ſſeſſed abſdlutely : bythe homage 3" 1 
de agreed upon by the landlord and tenant; and on failure 
zereecment then to be aſſeſſed by the homage. Either of theſe 
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- yould have been à modification of the cuſtom, and the money would 
hen wome in lieu of the original right of the landlord, but here the” 
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miei of a certain ſum ebe wem, in'eonſideration of which 
55 een 5 to releaſe all demands üpon the bankfüpt, though not 

on any! other p 
produce Ace cha 84. in tlie pound, ſtill nee bar them- 
ſelves by this deed from mee further ſum out of that 
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A Jem indlined/to/mhink]\'that on the true eonſtruction 
of compoſttiona it muſt be confidered as a diſcharge 
of every body; the eonſequenoe of which is, that the atceptors_ 
- Pthe bins who? hve been called upon} have paid the: money in 
dan e own wrong and ought to recover it * back. A ſolution of 
{63 Giffculty was Attempted by my Brother Le Blanc in arguing 
_ onthe relafloti'between'the acceptor and the drawer, If the bills 


enen fa ork of 3 bene Vlaintifl oat 


| | | 9 
‚ 85 
” * - 1 . a 


- is 5 


1 


r AUT; bo... 


vos, ee eee | 
Uke on any br His debt s: 0 


beneßt of the rette 4 nd the ſolvent; the latter is 


ns! Indeed, ſheuld the' eſtate of the inſolvent 


HE THIRTY-EIGHTH YEAR OF GEORGE 1. 
80 ſatisfy the acceptor: if the bills were not accommodation bills, 
me money received by the Defendant was more immediately the 
eſtate of Stoch, becauſe he has ſo much leſs in the acceptors 
bands in :conſequence of the tranſaction. This caſe has been ar- 
gued on an analogy which does not in fact exiſt; | viz. between 
the effe@ of this deed,” and the proceedings under a commiſſion 


ation of the agreement. A commiſſion is a tranſaction between 


of him, and he has no intereſt but in the actual ſurplus of that 
eftate after all debts paid: here, on tlie other hand, the inſolvent 
had am intereſt i in every thing beyond 87. in the pound. It is on 
| the ground of uncertainty. that the rule bas been allowed to pre- 
Vail, tha 
i party to the bill, for until the dividends are aſcertained, it is im- 
E poſſible” to know what ſatisfaction he will have. But here a 


5 N and to accept 8 7. in the pound as a ſatisfaction: this is the ſub- 
ſtanee of the inftrument ; by this the debt is diſcharged and gone, 


bad paid 20 5 in the pound, there can be no doubt, but that be 
, ben] have become the purchaſer of the bills, and would be en- 
titled to take them out of the hands of the holder aud uſe them 
cording to the: relation in Which he might ſtand to the acceptor. 


the preſent baſe from that? The creditor has thought fit to accept | 
97. in the pound i in lieu of 20 4., and though this could not 5e 


pleaded: ON a parol agreement, yet on a deed it may, and the 
diſcharge is as effectual as if 205. in money had been paid. 1 


ground of am analogy which does not exiſt, and- admitting every 
thing advanced to be true with reſpect to the rule where debts are 
to be prored under different commiffiona, yet even there if 4 
party has: proved his debt under one commiſſion, and taken a 


bulineſs-is'.generally- managed by not taking a dividend” under 
any commiſſion till the debt has been proved under all, and there 


parties to an account. Here the debt is not only reduced to 
45 in the Pound, but * be, ſo as to entitle. the 
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of bankruptcy, though a commiſſion happened to be the found- 


creditors only, the eſtate of the bankrupt i is completely taken out 


a bill holder may prove againſt every body who is a 


eettain [Uquidated | ſum is given, and the . creditor” inte it 
5 for his intereſt to conſider the whole as the debt of the drawer, 


and the effects are abſolutely releaſed. Suppoſe that the Plaintiff 2 


If it beiſo/on/payment of 205: in the pound, can we diſtinguiſh - 


ain therefore of opinion that this caſe has been argued” on the 


dividend, he cannot prove the whole debt under another. The OM 
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| > 8 however, recurs whether it does not lie with-the . 


Marion. 


this action, and whether the money in diſpute muſt not be con- 
ſidered as bis: if my Brothers can ſatisfy me on this 8 
| ſhall have no heſitation on the. reſt of the caſe. FR. 

\ BvLLER J. The nature of the contract 05 deed. on which 
this queſtion ariſes decides the caſe. Stoch was indebted to ſeveral 
perſons : the creditors ſued out a commiſſion, but for the purpoſe 
of avoiding expence, and getting as great a ſatisfaction as poſſible, 
they came to an agreement that Stoct ſhould. provide. ſecurity 
for $5. in the pound, and that they would give up the remainder 
of their debts, and make him a new man. If there was any 
ſort of ſurpriſe. by one ereditor upon another, it is no new caſe 
to ſay that it was a fraud: one creditor is induced by another, to 
come into the compoſition, and they all agree by deed to take an 
a dividend ; no this is not effected by one of them reſerving 
a a ſecret | advantage. It is ſaid that the Defendant has not taken 
more than. 8 4 in the pound out of Stoc#'s\ effects, but 1 fay that 
he does get the ſurplus out of Stock's- effects. Theſe were part 
of the bills which by ag reement the Defendant Was to reſtore, 
wen came into his hands from Stoch, and were 9 e delivered 
back to him, on payment of 8.5. in the pound. By the mode of 
data this account, the Defendant decides ST himſelf; to 
give a foundation for the argument, he ſhould have purſued this 
method: he ſhould have ſaid, have 113 30.1 195. Fd. due to me on 
done account, and 1 107 ,. 59. 5 4. on another; he ſhould not have 
added the two together, but ſhould have claimed a dividend on 
the former ſum only, and have treated the latter as a debt fatiſ- 
fied by the bills which he held.; in his hands ; by not doing this 
he has committed a fraud on the reſt of the creditors; who ex- 
mm to be put on an equal footing with him, and had a right 
to know his ſituation. , Whether an agreement by parol to accept 
_ a ſmaller, ſum in ſatisfaclion of a larger can be pleaded or not, 
do not. know: it was formerly conſidered that it could nat, and 
Was ſa decided in Cole 40.1 think however that there are ſome 
late caſes to the contrary, and one in particular i in Lord Manſ- 
fed 8 tiche, who ſaid, that if a party choſe to take a {ſmaller ſum, 
* ſhould he not do it? There may be circuniſtanges under 


9 Elass calle, « 5 . 1174 | hae” it beitet de 4 Hos fors FER bat i 
1 that paymant of a leſſer ſum at the paid before the day or at another place u. 


= 4 Nr bs Place neationed I in the —_ wife e Camber. , Haut dr. 426. 
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again 
and 2dly, agaioſt his effects in the bands bf the acceptors. . My 
Lord' 8 obſervations have ſatisfied me that there i is no analogy be- 
0 tween this caſe and the proceedings. under a commiſſion of bank- 
ryptey.” 4 But a queſtion has been made whether this action Will 
lie for money had and received to the uſe of the Plaintiff. Now 
what is a bill of exchange! It is nothing but an order on the 
drawee to pay ſo much out of the effects of the drawer in his 
hands, and the acceptance is evidence i in law that the acceptor | has 
ſuch effects, if therefore a perſou receives any thing out of thoſe 
effects, he receives. what belongs, to the. drawer who may recover 
: it in this form of action. e 
;RooKE J. 1 am of the ame opinion, 
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4 which ſuch an agreement might not only be fair but advan- 


tageous; - it may be of more Importance to a man to take 105, 


to-day, than 20 5. to-morrow. If we look to the deed it is im- 


flible. to, lay that the word & bills” in the deed does not extend 


: to the bills 3 in this caſe.” | What other bills! are there? Suppoſibg 
12 muſt) that theſe bills were drawn for value, until the 
acceptors pay them they are indebted. to the drawer to their amount, 


and. if Stock pays 8 6. in the pound. in ſatisfaction of his debt, is 


he not to have the bills in order to recover from the acceptors? 
If indeed they were accommodation bills only, then unleſs they 


are to be delivered 1 up to the Plaintiff, the acceptors will be bound 


to pay, and will have an action againſt Stoch, who will thus be 


called upon for more than Bs. in the pound. Whichever way 
the caſt be Rated, the Defendant has ; rectived more than 80. in 


. ee 


HATE * I am n of the dne opinion, and mal boom yt 
on the clear intention of the parties. There were three deſcrip- 


tions of perſons parties to the tranfaction, viz. the debtor, the 


creditors, and the ſureties; and it was agreed that the creditors 


ſhould take. $5. in the pound in diſcharge of all debts. Now in 

order to induce the ſureties to guarantee the payment of the 8 , 

in the pound i it was "neceſſary 1 to take a an account of the Plaintiff's 5 

property; 3. in taking which account , they, muſt. have, 1 * 
what was in the bands of the acceptors . of the bills. N If the ace | 

ceptors were intended to hold the money ſubject to further de- bot 

| mand, the ſureties would not have guaranteed to that extent, 3 


is ſaid that the Defendant has only purſued his remedy againſt 


third zerſons ; ; but in my opinion he has taken a double remedy 
ok the eſtate of Stock; iſt, againſt his effects i in his own hands, 


vue te Plaintiff. 
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Mawson. 
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AR Plainfiff i in thie caſe was proceeding after the allowance of 
a writ of e error to charge the Defendant, then i in ouſtody on 
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meſne proceſs, 3 in execution. 125 
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of irons he But t the Court ſaid that if the Defendant were not charged ! in 


of error, be 


charged in executi on "the would be ſuperſedeable (a), and that the Plaintiff 
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fendant has ſued « out a writ of error before uv. Mentall, C. . K. H, 26 Cn. þ 3- N 


June 18 ch. 
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[5 -5.4-"08 ass.. 1 Serjt. oppoſed we arguing a 1 in this caſe, on 
WII not allow K 
intil + "the ground that the Defendant' s attorney had refuſed to pay 


a Plaintiff to 
fign judg- for two of the paper books delivered ie o the Judges according 1 to the 


ment becauſe 


Deloitte of Court. Mich. 6 0. 4. Imp, C K 352. , 
for half ihe The Court At firſt doubted 10 upon inquiry finding that the 
ehre is Court of Kitg's Bench (a) had conſidered a ſubſequent rule (5 


delivered to 


bee © ph oC _ which had alſobeen adopted in this court) ordering that no Jud gment 
within the F 64 
role. Ei. 35 ſhould be ſigned f for non payment of ilue money, as controlling 


Geo. 3. . the e former faid. they ſhould fotlow the ſame conſtruction, and 


* 4 
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f to be paid for the paper books as coming within 
that ale and therefore refuſed to Allow Judgment to be Sgned 
- without arzüment. 1 8 


„ 
* % * A e 
4 4 


3 v. dem, 6 7. . 477 3 ay be Sgned for dev-pazmens 12 iſſue money, 
(650 Hi. : 35 Gee; 3. Itis ordered, that after | but that the iſſus money ſhall remain to be 
4 4 af nent term 0 MES Ball # | "razed"; a8 part of the coſts i ia a the cauſe: | 
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| Qyyer 8 & Ur. v. Sir W. reisse Knt, Sheriff. 


; 4 urs was an action of trover for houſehold goods brought by 
the hufband and wife in right of the wife as executrix of 
8 8 hufband M*Pherſon, under the following circumſtances: 
at Pherſon died about nine months previous to the action being 
brought, having made his widow his executrix, who continued in 
poſſeſſion of his goods, and about three months after his death 
married the Plaintiff Quick. During thoſe three months ſhe uſed 
the goods as her own, and after her marriage with Qu:ic# the goods 
were treated by them both as his. The Defendant having taken 
theſe goods in execution at the ſuit of a perſon. who was a creditor 
both of M*Pherſon and of Quick, but who claimed them upon the 
preſent occaſion to ſatisfy the debt of the latter, received notice 
from the Plaintifſs that the effects which. he had taken were the 
: 1 goods of A*Pher/on. 


EyRE Ch. J., before whom the cauſe was 1 the app e⸗ 


FO after Eeſler term, being of opinion that a deva/ſiavit had 
been committed on the part of the executrix, by putting the effects 


of M*Pherfon into the hands of her ſecond huſband, directed a 


nonſuit againſt the Plaintiffs, with liberty to move to ſet it aſide 
and enter a verdict in their favour. Accordingly a rule neſt ok 
that purpoſe having been obtained on a former A 

© Shepherd Serjt. now ſhewed cauſe. 
executrix. has ſuch a property in the goods of her teſtator as to 
enable her to ſell and make a good title, though the may render 
herſelf: liable for a aevα]] t.. Now the executrix in this caſe 
having firſt treated the goods as her own, and the Plaintiff Quicl 
Having fince her marriage with him treated them as his, is ſuth. 
cient Pp; chen that h had Wie them =P to Ws en muſt Rave, 


„ 


not t eke theſe py "= an. why Pal of time can he 9 8 


at which che. effects of a teſtator in the hands of an executor are to 
de eonſidered as converted to the uſe of the executor? In Farr v. 
Mieman, 47. R. 621, the Court ſeemed to conſider that if any 
thing had been done by the executor to raiſe ſuch a preſumption 
the goods might be conſidered as his own: and Lord &. enyon was 
of, opinion that till the contrary be ſhewn the goods muſt be 
confidered as the property of him in whoſe. hands they are found. 
Here . it IE be contended thas, a; claim is made by the 
20115 © 5 | 
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executrix. 
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If an execv- 
trix uſe the 
good: of her 
teſtator as her 
own, and 
afterwards 
marry, and 
then treat 
them as the 
goods of her 
huſband, ſhe 
ſhall not be 
allowed to 
object to their 
being taken 
in execution 
for her huſ- 


band's debt. 


It cannot be denied ks ts © 
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. | e but 3 it muſt be remembered Hat the claims againſt her 


own acts. 


, L. "Blanc af Ge Serzts. in tbr of 55 3 A 3 
tar. does not take an abſolute property i in the goods of his teſtator, 
but ſuch an one only as will enable him to fulfil the duties of his 


{0 A432; 


office, In this caſe M Pbenſn died leaving his, widow in poſ- 


: bs ſeſſion of. his goods i in that houſe in which they had lived: ſhe 


never removed. them, but they continued in the ſame houſe until 
and after her intermarriage with another. perſon. 2 At what period 
| then did he take poſſeſſion of the goods as her o.]? An executor 
may convey to another the goods of his teſtator for money; and 
inaſ much as third perſons cannot know in what manner that money 


by is applied, creditors . cannot- follow the goods. But an executor 
cannot deviſe the goods of his teſtator, nor are they forfeited by 
his attainder, nor are they liable to the bankrupt laws. Horard 


Ve Femmet, 3 Burr. 1 369. If an executor pay the debts of his 


teſtator to the amount of the value of the goods, he continues in 
poſſeſſion of them as becoming the purchaſer. The old form of 


the action of treſpaſs by an executor againſt a perſon who takes the 


goods of the teſtator, ſhews the law; for the gravamen is the 
delayiag of the execution of the will, F. NM. B. 87. E. In Rid- 
ler v. Punter, Oro. Elis. 20. a term in the hands of the huſband 


tht of his wife as adminiſtratrix, was held not to be extendible 


| for his debt, though it had continued in his hands and had never 


n granted and in Farr v. Newman, though the alteration of 


| property was as great as in this caſe, yet it was held that the goods 


were not liable for the huſband's debt. Indeed it would be hard 
if the act of marriage alone were to make the executrix liable to 
a devaſtavit. It was ſaid: by the Court in Farr v. Newman that if 
the ſheriff had any doubt to whom the goods bel6nged, he (ould 
have ſummoned a jury te proprielate Proband; and though it has 


been contended that the preſent caſe differs from that, ſinte that 


was an action between two creditors, whereas this is an attempt 


by the executrix to diſaffirm her own. acts, yet that argument is 
_ anſwered. by che opinion 'of Lord Kenyon, 4 T. R. 647. 'vis. that 
it is tob late to fay et eee of go 


ds is in all caſes c "vat 


PBS kn Fs $1 oy K. IG er 


0 evidence of property. 
ET RE Ch. J. I was not Mute at 


LES T5 


7 v. Newman had beef decided in ſo folemm 4 ud th With if * 
had, it would have made no” other differente than t to make me 


with 


that F Rk mould be 125 - cocky the fecord. The firſt ob . 
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1 75 to the authprity of of that caſe, as applying to this, ariſes 7 


491 177 


Tout orm of the action,) which, was, not. the ſame as here; ; and the 
oe i fr om the difference, of the parties. It is one thing whether. 
A creditor "tall dall that an executor has been guilty of a devgſtavit, 
and anotf er, whether the executor ſhall take advantage of his own 
wrong, and juſtify his own miſcondu& by faying that the goods 


are not his but his teſtator's. The caſe of Whale v. Booth and 


than, 1 think however that this queſtion. may be decided on a 
I which Will] leave, the latter caſe altogether untouched, VIS. 


23 110 


"£64918 88M 94 is 19987 16 47 J. . 


further | into this queſtion., Ws 


yy 1171 


ground [ hall have no difficulty ; in deciding : but we will look 
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0 kein next at day the bes of the coke was delivered by 


on a ground which does not at all interfere with the caſe of | Farr 
v. Newman; as to which I ſhall lay nothing either one way or the 
other. The ground of our deciſion is that originally taken, vis. 

that a dev2favit has been committed by the executrix, who! bet 


her marriage had converted the goods. I allow that it would be 
hard (as it was argued) if the mere act of marriage had worked a 


of the marriage the · effects were permitted to come into the hands 
of the huſband and to be uſed by him, then at leaſt, if not ett. 
a dear deva/tavit was committed, ſince that conduct amounted to 
a a converſion; of the goods. We think that where the executrix 
herſelf or her huſband have converted the goods, it does not lie i in 
the mouth of either of them to ſay that they are not the property 
of the huſband, 
creditors We do not ſay any thing with reſpect to the queſtion, © 


legal, diligence,. or- the: executrix in reſpect of thoſe" allets, and 
creditorg of che executrix or the huſband of the executrix, whether 
they (hall or ſhall: nat have n preference'taghinſt a erediter of the 


| ariſes, and then Wi 


Tn tha all decide. it, with a proper reſpect for me 
caſe of Farr v. ; Newman contraſted ata the” yr” of Whale * 


"08 


_ others, cited 4 T. R. 625 Se 1 18 direQly 1 in the teeth of torr v. Me- 


that t che executrix bad taken the goods to her own. uſe. On that 


ore 


deuqſta vit; and we do not hold that. But Wk fue onſequence © 15 


in a caſe between the executrix and one of his 


as between creditors of the original teſtator purſuing the afſets with 


executrix. That queſtion will be fit to be conſidered when it 
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FE Ch. J. We have looked itito the caſe of Furr * "TY 18 
nun and the authorities there cited, and the Court adheres to the 
opinion, that this nonſuit ought not to be ſet aſide. We proche 
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If A. receive 
money of B. 
to the uſe of 


Cie., it may be 


recovered by 
N C. in an action 
for money 

had and re- 


Ceived, 


thoogh the 

_ confideration 
bon which . 
SY paid it be 
| illegal. 
Auæœr. Whe- 
ther the caſe 


woold be va- 


ried if 4. were 
A party to the 
contract be- 

tween Z. and 
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Accordingly. 2.verdiQ-was found fot the Defendants, with leave to 
may to ſet it aſide, and enter a verdict for the Plaintiffs, if the 


82 


he books upon the fübject, and with the general principles of law 


a claim made on their repreſentatives i in reſpect of thoſe goods. It 
ad be a difficult queſtion, but! It 1 is not now t to be touched. - 


after after term, told the jury that if the counterfeit halfpence 
were ſent as an impoſition on the public, the contract between 


Th 0: 55 . nt In doubts e | 
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relating to the goods of teſtators and inteſtates, and the nature of 
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Rule diſcharged. 
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0 Faux | v. ; Rus SELL and ker 71 
88 MPSIT againſt the Defendants, who were common carriers. 
* ' The firſt count in the declaration was on a ſpecial agreement 
not to deliver the goods f in queſtion without receiving the money 
for them; the other counts were general, among which was one 
for money had and received. At the trial it was proved on the 
part of the Plaintiff that he had agreed to carry certain goods 
called medals, and to deliver them to a perſon at/Port/mouth ; that 
they were taken by the carriers on delivery; the meaning of which 
term ĩs that the carriers are to receive a d. in the pound for com- 
miſſion, and are not to deliyer the goods without receiving payment 
for them. . It appeared, however, that theſe medals were in fact 
oounterfeit balfpence ſent to Horſpſinoui for the purpoſe of being 
diſt ibuted among the ſailors: but no other knowledge of the con- 
rents; of the; boxes. in which, theſe goods: were packed could be 
brought home to.the Defendants, than what might be implied from 
the Kireu nſtance of one of the boxes having been aceidentally 
opened in the preſence of à elerk of the Defendants, who ſaw the 
counterfeit halfpence (a) The Defendants had received money 
from the perſon at Portſmouth and had accounted to the Plaintiff 
for the whole of it except 13 % the ſubject of the preſent action. 
| Rooke {0 before. whom the cauſe was tried at the Guildhall ſittin gs 


theſe parties Was illegal, and no action could ariſe out 'of it, and 
chat the carriers did not ſeem to him wholly exempt from crime, 
as they appeared to be acquainted with the nature of the goods. 
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: hs n nifi for that purpoſe having been obtained by Cockell 
5 Serjt on the authority of Tenant v. Elliott, ante, p. 3. 


ſtruction this was not money received to the uſe of the Plaintiff. 
This caſe may be diſtinguiſhed from that of . Tenant v. Elliott, as 
„ ee Was founded not only on malum prohibitum, being 
4 1 to common honeſty; and a fraud on all mankind; whereas 
the contract in Tenant v. Elliott was only made illegal by poſitive 
uw 4A Plaintiff muſt. recover. on his own ſtrength, not on the 
- innocence of the Defendant. If A. pay money into the hands of 


3. to be paid to C. for the aſſaſſination of a particular perſon, or as 


Hake! is not ſufficient to ſhew that B. ought not to keep the money, 
but it muſt alſo be ſhewn that C is entitled to receive it. It is to 
be obſerved that in all tt 
bas been recoyered back, the actions have been brought in diſaffirm- 
_ ance te contract, as in fa WES 

1 zon is brought in ſupport of the illegal tranſaction. 


e the Plaintiffs in thoſe caſes in puri delicto, whereas 


Nei ies: 


been paid into the hands of a banker on a general account, it might 
_ not have been competent to him to object to the grounds: on which 
an ann as paid: but in the preſent caſe the money was paid 

r the ſpecific. purpoſe of completing the illegal a 29d, was 
in the courſe of carrying it into effect. h e blues 


Jefendant would 


_— | e contract had been executory, for there the I 1 


uk 0 bad a ri ight to object to the contract has affirmed it by his own 
ag. Suppoſe money to be paid into the hands of the Plaintiff's 


Gn berdiſtinguiſhed-in prin ple from this eaſe. i 
wa bn RI 


connected with an illegal contract, and | tending to facilitate the 


Farwrn 


Adair and Shepherd Serjts. now ſhewed' cauſe, Admitting TOY 
2 Hrs no direct evidence to prove that the Defendants knew | 
the nature of the goods committed to their care, ſtill in legal con- > 


to act of parliament, but alſo on malum in ſe, being con 


be price of perjury, it will never be contended that C. can recover 


caſes where money paid on illegal contracts 


v. N by, T H. Bl. * * whereas 5 


bee dhe Plainiff was a principal in the fraud. If this money had 


a ell Serjt. contre, This might: have been a 3 = if 


have ſtood in the ſitüation of a ſtake : holder: but here the party 


dne bor the Plaintiff's uſe, ſmall he be allowed to ſay; * woof] 
1 money was paid into my hands for your uſe, but being the | 
4 eder. of an illegal contract, I ſhall put it into my own 
* pocket? The authority of Jenant v. Elliott is deciſive, and 


ch J. [If-Trcould! be isßed chat the Defendatt in this 
caſe oüghit to be cunſidered as infaring the performance of an 
1 iſhould:be-of opinion ' that. a demand neceſſarily 
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enechtion ef ir, would be vitdted by that contract; ls my 


doubt is, whether he can be ſo cbuſidered. The queſtion there- 


action with the patty at Portfmouth, and make any uſe of it? 


It ſeems to me chat the Plaintiff 's demand ariſes ſimply out of the 


4 tad; yet there is no reaſon why the money in this caſe 
5 hold mee eee een 4 I i 5 | 


0 Pays of Doan not 2 party to the contract, Who has 
2 tO rethin it, ern ee, e law could not give it 


"tha: Kerlen jcaningt! b conne et 


cireumſtance of money being put into the Defendant's hands to 
be delivered to him. This creates an indebitatus;) from which an 


8 Mum per in law ariſes, and on that an action on the caſe may be 


maintained. It was on this ground that the Court proceeded in 
Leruut v. Elio, and I find myſelf under à difficulty in making 
any diſtinction between that caſe aud the preſent. The illicit 


trading there was as much malum in is as the tranſaction here, 


For it was held in the Exchequer- chamber; in Camden and others 
v. Aude (a), that violating u prohibition” of a ſpecies of com- 


meree in which the reef the country was concerned, was 


| but malum i 5 and 1 am _ tif = 
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E there was a circumſtance in the report which gave much counte- 


_ "nance to the idea that the carrier knew what be was doing, vis. 
© hat he was lending his aſſiſtance to an infamous traffic. In that 


_ caſe the rule melior off conditio Palſidentic will apply; for if the con- 
tract with him be tained by any thing * the Plaintiff ſhall 


| not be heard in a court of law. 


Born J. I think the knowledge aa participation of the 


- Defendant is not made out by the evidence reported; nor indeed 


Af it had been, would it have made any difference in the caſe of 


An action for money had and received, which is not founded on 
the illegal contract, but on a ground totally diſtinct from it; 
Walker v. Ghapman, cited Dong. 4 f. ed. 3. It ſeems to me that all 


che confuſion i in this caſe has ariſen from the Plaintiff having proved 


too much at the trial. He ſhouid have ſhewn that the Defendant 
had received ſo much money to his uſe, and it was immaterial 
whether the money were paid on a legal or an illegal contract. 


and — v. 'Reynous, Burr. 2069. of money lent to pay dif- 
nces in a ſtock-jobbing bargain, where the Defendant. was 


pay differences in the Alley, the Party lending it with 
know ns ond whe: as cx to which it 4s to be applied may 
„ 8 . 8 ae eee is out of the queſtion. 45 am 
Nen o diſtinguiſh this caſe from that of 7 rant v. Elliot. 
Har J. Lam of the fame opinion. In Tenant v. Elliatt, 
dhe Deſendant was employed as agent to negotiate an illegal in- 


. 


Fa mance, and was privy t the whole tlanſackion, and yet the 
money there was conſidered as coming into his hands, to the uſe 
_ of another perſon. 1 look upon'the matter in the ſame light as 


"I he caſes come up to that point; Aleinbrooſ v. Hull, 2 Wi uf. 30g. 
Which was the caſe of money lent to pay a bet at à horſe-race, 


5 Iivy to te tranſaction. And it has been ſaid that if money _ | 


g been paid by another te the 


RussSELY» 


if the” money ball been paid inte the hands of a. banker who 


could never be allowed to fay-that it was paid in on an illegal 
conſideration. In the caſe of a ſtake- holder, the Court would 
inquire into the tranſaction; but the diſtinction is, that whether 


the conſideration be good or bad, a man may recover his own | 
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2 "CASES IN "TRINITY ERM 


Rooks J. 2 agree with my Lord and my Brothers, that __ | 
„ be à new trial in this caſe, though I cannot agree with 


them in the reaſons on which! they are inelined to direct it. 


The Plaintiff is to recover on his own merits, not on the de- 


merits of the Defendant. 16 he has no merits, or if he. diſcloſes 


a caſe of foul fraud on his own part, I think he ought not to be 


heard, however great the demerits of the Defendant may be. 


The Plaintiff in this caſe is concerned in a traffic not merely 


forbidden, but fraudulent and indictable: vis, the uttering coun- 


terfeit tokens; and counterfeit halfpence. He endeavours to carry + 


on this traffic with complete ſecurity to himſelf as to payment. 
Ie knows he cannot recover payment as for goods ſold and 
delivered, and therefore contracts with the Defendants to carry 
the goods, and to engage to receive the money for them on a 


com 


n of ad. in the pound. By theſe means he ſecures 


Rf; himſelf as to the payment, and the Defendants become his agents 


w {ell for ready money; they are inſtruments of fraud in the 
hands of the Plaintiff, and being ſuch inſtruments, they behave 


diſhoneſtly to their principal: ſhall then the Court aſſiſt ſuch a 


principal to recover his money out of the hands of his ageats! 


or ſhall it not rather ſay, if you will employ agents in a fraudu- 


oY lent tranſaction, you muſt rely 


| fendants ts ys have 8 they cOntents., 1 2 


on the fidelity of your agents, 
on has been taken 


for the Court: will not aſſiſt you: A diſtindti 


between the Defendant's being privy to the fraudulent tranſaction, 
| and not being privy to it. . thought at the trial that there Was 
1 evidence of the Defendants' knowledge, and I told the 1 jury fo. 
In that, I probably made ſome miſtake; becauſe neither my o-.r 

| note, nor the memory. of counſel, ſupply me with a. fad, 
3 yet makes an impreſſion, on my memory vis. that ſome of the 


Which 


were ill- packed, and the packages broken, ſo that the. De- 


. e (oppodag a Defeadums is paw. no are e of the 


contents of the packages) i it may be right to ſend the parties to a 
new trial. But on the beſt conſideration I can give this caſe, I 


do not think that. this fact, found one way or the other, can vary 
che ground on which the cauſe, ſhould: be. decided... The ground 
which I form my opinion is this 3 that the Plaintiff, ought. not 


do be beard 10-make a claim, in a court; of juſtice, founded on a 
; rranſaRtion | or which he N to 00; indicked. He diſcloſed the 


FI. | N „ $0 at >. | 
52 *. 4 * LY 45 N 5 * AY Ko oy "IL 17 5 195 * x. who — 

28 Ws LJ 4 1 3 OE CE, * 

5 . N Pe: (1 


$0 


\ 


: Js = * 
r 


4 r RT BY. 4 : | 2 8 
$x* 12 * x e 1 N "STE | * n 2 * 7 2 1 N Ms . * * — . 3 — * 
* . 4 70 1 1 4 i W n 8 28 88 L g ao * th 8 * 7 A 1 1 Fl ö 
0 ** " x 1 — by 2 CET i os SIT SRD Lak 8 l £778 * * 4 3 3 


"ow tranſaction by his own witneſſes in eſtabliſhing his own 
caſe, on the Iſt count, againſt the Defendant for not receiving 
ready money; and having diſcloſed it, 1 think the Court ought 
not to ſhut its eyes againſt it, but to notice the tranſaction as 
fully as if diſcloſed in a declaration or on a ſpecial verdict. 
The diſtinction as to the knowledge or ignorance of the Defendant, 
if allowed, will produce this ſtrange conſequence ; that if he be 


ſhall be free: his innocence ſhall work a loſs to rid: his guilt ſhall | 
be his indemnity. This is ſo monſtrous a doctrine, that though 
it may be technically accounted for, on the ground of mutual 
privity in a foul tranſaction, I cannot aſſent to it, if I can diſcover 
4 principle, by which it may be rejected. I cannot agree that a 
* Plaintiff £ ſhall be heard, if he alone is party to a foul fraud: and 
that he ſhall be rejected, only when the Defendant is as bad as 
himſelf, and when both are mutually concerned in the fraud. I 


ought not to have the aſſiſtance of the law to recover the pro- 
fits of his crime; and that whether his agents be innocent or 
criminal, privy” or not privy, his claim againſt thoſe. agents is 
equally inadmiſſible in a court of law. In this caſe the Plaintiff . 
does not. come into court with clean hands ; FE he alleges, his Own 
7 turpitude, and is indictable for his fraud. Suppoſe a Plaintiff 
to ſtate in his declaration 1. have beaten A. according to the 
terms of my agreement with B., B. has lodged the money he 
« contracted to give me, in the hands of the Defendant, and the 
« Defendant refuſes to pay it over to me; I think the Court 
| would reject his demand. Tenant v. Elliots, is not preciſely in 
point; it proceeds on a general principle; to which the circum- 


: Kances of the preſent caſe form an exception. It is not there 
5 "Rated whether the circumſtances which ſupport | the objection 
were proved on the part of the Plaintiff, or on the part of the 
Defendant. The affured did not by that contract ſecure himſelf 
at all events againſt loſs, though he - broke: the law by ordering 
the inſurance i in queſtion. Neither the broker nor he could enforce 
2 Payment from the underwriter : whereas here is a contract to 
ſecure the Plaintiff againſt loſs in a fraudulent traffic, and the 
| Defendants (whether privy or not to the fraud) are the agents to 
A keure! him * dealog for 5 money only. * the Plaintiff will 
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a innocent, he ſhall be anſwerable in this action; but if guilty, he 


think that a man who has been guilty of an indictable offence ; 


| flances of that caſe may be. applicable: but, to which the circum- 
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of bank- 
ruptey bav- 
ing ſince 
been ſued 
out agaiaſt 
- him by the 
| Piaiatiff. 
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: The Coon £0 
has no power 4 
to diſcharge 


.a Defendant + 


out of execu- ; 
tion, on the 


ground of a 
com miſſion 


and was choſen ſole aſſigne. r 


45 ſuperſede the commiſſion, then we ſhall have diſcharged the 
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| Plaintiff 1 in this aQion, on the ground of the Plaintiff having ſince 


5 vent him from cee on rows debt, yet that the conyerſe did 


4 | Chancellor will have luperſeded the commiſſion becaufe the party 
has been charged! in execution. There | is no inſtance of ſuch an 


precedent. Indeed I do not know that the principle has ever been 
recognized as one upon which a Court of law can act; it is much 
Te Etter for the Court of Chancery to interfere, fince that” Court 


CASES IN TRINITY TERM 


8 n an agent in fach a tranſaQtivn, he ol rely on the net 
of his agent, and 1 think the law ought not to affiſt him, 
Eyre Ch. J. II it be poſſihle to mix the original tranſaction 
with the contract on which the action is brought, pl 99 85 with 
ONE" Rooke i in al his conelafions (u). | 
| a Rule abſolute for: a new trial 0 


ey Vid, . Lala, 6T..R. 61. 5 4 5 
090 The Defendants PRI de paid the money-i into Court, 


: = T4. 


Mera v. Kut, 


an we on a a former Hoy bitined a "RY Ne on the 
<= Plaintiff. to ew cauſe why the Defendant mould not be 
«diſcharged out of the cuſtody of the warden of the Fleet, as to 
the execution wherewith be flood. charged at the ſuit of the 


out a eommiſhon of bankruptcy againſt him. The fads 
were theſe,” The Defendant was charged in execution by the 
"Plaintiff in Tyiniiy term 1797, for 609 J.; on the 22d of May 
laſt a commiſſion of bankruptcy iſſued on the petition of the Plain- 
uff, under which the Defendant was declared a bankrupt ; the 
Plaintiff was the only perſon who Frones under ne commiſſion, 


Clayton Serj. ſhewed cauſe, and cottenlded that a Peiltion to 
the Great Seal had never yet been held to be a ſatisfaction of a 
debt, and though i in Burnaty' 8 caſe, 1 Str. 655. 3 charging a debtor 
in execution was held ſuch a ſatisfaction to a creditor, as to pre- 
by) no means follow. 5/41 
Adair Serjt. in Wort of the {bets che Ex” bein, Ward 


I 1 All 153. and Ex parte Lewes, 1 Ath. 154. , 
ExxE Ch. J. Suppoſe the Lord Chancellor mould thipk fit 


debtor, becauſe a commiſſion has iſſued againſt him, and the Lord 


application to a Court of law, and T am not diſpoled to make a 
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4 oy either ſuperſede the commiſſion, or direct the bankrupt to be 
diſcharged out of -cultody. I wiſh it to be underſtood that this 

rule is. diſcharged, on the b ground of Aa want vt FN. in 

this Court. e 7 192 

Her Curiam, F 


Rule diſcharged 


Sans TER v. Danese. 


EPLEVIN of goods 5 chattols. 7 1 

R” Avowry for rent in arrear, and iſſue thereupon. 8 | 
One Woodward and his wife being ſeiſed in fee of a houſe 1 in 
Landen, by leaſe, bearing date agth of March 1777, demiſed it to 
the Defendant for- a term of twenty-one years, Which expired at 
8 2 1798. at the yearly rent of 444. deducting the land- 
The Defendant demiſed the houſe for eighteen years and 
45 abs from the 1ſt of May 1779 to one Kobert Sugden 
at the yearly rent of 60 I alſo deducting the land- tax. In this 
þ amongſt the other uſual covenants, on the part of the leflee, 
there was one to make = all needful and neceſſary reparations and 
« amendments whatſoever,” in which no exception was made as 
* o accidents by fire, nor was there. any covenant. on the part of 
the leſſee to inſure. The leaſe, was aſſigned by Sagden for a 
valuable conſideration; and after ſeveral meſne aflignments came 
on roth of May 1787 to the preſent. Plaintiff; in May 1795 2. 
fire having happened in the adjoining houſe, by which that 1 
Was entirely conſumed, and the roof of the Plaintiff's injured, 
the owners of the ſeite of the adjoining houſe being deſirous to 
rebuild, had the party. wall examined by four ſurveyors, and 
| delivered 4 certiſicate to the Plaintiff accofding to 14 Geo. 3. c. 78. 
£ 38. chat the wall was, by the opinion of the ſaid ſurveyors, 
| condemned as decayed and ruinous. Ic was. accordingly rebuilt 
and the Plaintiff called upon for a moiety. of the expence. This 


he paid, and deducted out of the rent due fo ag aun dante Who 


diltrained for rent in arrear to that amount. 
This cauſe came on to be tried before Rooke J. 1 at the Guildhall 


Wo after Eaſter term, when the ſurveyors gave in evidence, 
that they bad condemned the wall as ruinous and decayed; that 


5 
4 1798. Hp 
M<M asTEer 7 


.W. 
_ Revs 


Fane 20th. ; 


If the leſſee 
of a houſe at 
a rack-renc 
underlet it 
at an ad- 
vanced rent, 
he is liable co 
contribute to 
the expences 
of a party- 
wall, built 
under the 

14 G. „* Co 
78. nor is the 
operation of 
the ſtatute at 


all varied by 


any cove- 
naats to re- 
pair entered 
into between 
the landlord 
and his te- 
nant. | 


by 
>. 


it was probably built ſoon after the. fire of London ; that they 


could not decide whether: it were. originally ill built,. or had re- 


ceived ſome N from. en N Ld — 37 55 wat mot 1 5 
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fires A verdict Was taken for this Defendant'i in order 
to aſcertain the n wo W e to che RN of 1 the Court. 


| 
_ - SAN 


— 1 le tha verdict il os: one. fas the Plantiff, ; 


_ + Shepberd-Serjt. now ſhewed cauſe.” The firſt queſtion is, . 
biber the Defendant can be conſidered. as the owner of the im- 
proved rent within the 14 Geo. 3. c. 78. / 41. (a) ? the ſecond, 
whether under the terms of the leaſe the Plaintiff was not bound 
cd repair the wall at his own expence, or whether he is relieved 
from the performance of his covenant by 14 Gee. 3. 6. 78. ? Firſt, 
8 tte object of the act was to throw the burden on thoſe perſons 
Cn > WhO derive A benefit from the improved rent; ſuch as the leſſee 
-. gan ee, of a ground rent on a building leaſe: it was never intended to 
apply to perſons who! having taken a leaſe at a rack-rent, after- 
FWPoiards underlet at a rent ſomewhat higher, + The Defendant i 18 not 
8 the owner of the improved rent, but f an increaſed rent only. 
e 5 It ſeems to have been the opinion of Lord Kenyon and Buller J. 
4 0 0. i % "a0 Southall v. Leaubetter, 3 T. R. 458., that perſons who take 
* We way + leaſes at a ſmall rent, and afterwards i improve them ſo as to create 
©. Wo new eſtate ſhould be liable, But a perſon who takes a houſe in 
e city of London at a rack- rent, and afterwards underlets to one 
= hut 25 240 Who wants to come into his buſineſs, and therefore gives a better 
3333 rent for the houſe, i is not the 6wner of the improved rent within 
- ae meaning of the act; if he were, there might be ſix different 
ooners of the improved. rent of the ſame houſe. In Peck v. 
ee Rt 30. the diſtinction taken, was between the im- 
98 proved rent and the ground rent. Secondly, ſuppoſing the De- 
: fendant to be the owner of the improved rent Withid 14 Geo. * 
=”. 78. Nil the Plaintiff is bound by his covenant to repair, and is 
not exempted from the performance of thoſe covenants by the 
; „ [The "Court ſaid they could not meddle with chat · queſtion, 
7 as the Legiſlature certainly never meant to incumbet itſelf with 
82 5 0 the covenants, which parties Bets Fre with each h other.] | 
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Adair contra was de . 'S: 3 FR 


8 By. 14 Geo: * — 78. 93 7 It is. 
: i; that the perſon at whoſe expence | 
Aa party-wall ſhall be | buik; agreeably ro 
In ide direction: of hat ac, ſhall. be reimburſed. 
by the owner or owners who hall be entitled 
* the improved rent of the adjoinin g build--] 
Jo ie the proportion therein mentioned. 
That the firſt builder ſhall leave st the 2.0 


1 ow vet or owners 1 whom he holds, until 
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ſum to | 


W 


be Hay by loch dallas. eee it thalt 
be lawful for the tenant or occupier of ſuch 
' adjoining building to pay ſuch proportion- 
able part of the expence to the firſt builder, 
and to dedu&t the ſame out of the rent 
which ſhall become de from bim to ſuch 


| Eyns | 


m TEE "TEIRTY-EIOHT 7H YEAR OF GEORGE II. 
Ern Ch. J. I dare ſay that the leading object of the Legiſlature 


was to make the owner of the improved rent liable, as oppoſed to 
the ground landlord. But though that may have been the 
leading object, yet the expreſſions of the act being ſuch as they 
are, we muſt deal with them as well as we can, and find an owner 
ef the improved rent in all caſes, though there ſhould be no 
ground rent reſerved. Here the original landlord made a leaſe 
for twenty-one years to a perſon who again underlet the premiſes. 


Bax. 


| Who then is the perſon to be conſidered as the owner of the 


1 _ but the man who on all the ſubſiſting leaſes has 


But, whether he be the perſon or not, IJ have much 
3 F Fang as the queſtion 'now ſtands, if the Defendant can an 
_himſelf of the objection which he has taken. I think that it 
"was intended by the Legiſlature that the tenant ſhould pay a 
moiety of the expenee to the perſon building the wall, and re- 
imburſe himſelf by deducting the amount out of the rent of his 
immediate landlord, leaving it to him to make his claim on ſuch 
other perſons as he may think liable. That appears to me the 


5 beſt conſtruction for putting the buſineſs in a practicable ſhape. * 


Hould incline to that opinion, even if it were made out that the 


; covenant on the part of the tenant to repair, included this caſe: 


: far though the eonduct of the tenant might be a breach of co- 
veuant, it would be fitter that the damages mould be ſettled in an 


Action of covenant, than to break in on the. rules eſtabliſhed by 


the ftatute, It is eaſy to ſee, that this is an ill. penned law, and 


«, 


| know how to determine, who is the owner of the improved rent, 


3 i it be not the perſon who takes the beſt rent. Pothbly 1 it may 


be faid that Woodward and the Defendant "ſhould pay in certain 
proportions ; let them however ſettle that in ſuch actions as they 
way think fit to bring. I know no way of executing this law, 


il we enter into all the derivative claims of different landlords. . 
Af the tenant pays the money, let him reimburſe himſelf, and 


4 leave the other parties to diſpute among themſelves, 


1 Boren]. J agree in opinion with my Lord, and think his | 
1 contention of the act clear and intelligible. There are three = 
parties i in this buſineſs, the man who bullt the wall, the tenant, | 
and the tenant's immediate landlord.” The owner of the adjoin- | 


E ing houſe purſued the directions of 14 Ceo. 3. c. 78. which gave 


um @ight to call on the Plaintiff for a moiety of the expense; 


; meaning 1s left uncertain; but in the preſent caſe I do not 


that Os ſettled, how does the caſe Rand between the tenant. and 
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g Jands, though 
within the ant for the purchaſe of. an eſtate, had paid a depoſit, of 860 7 and 


ſſtatute of 

-  _ I he incurred a conſiderable expence in examining the title; that 
the abandon- 
ment ofa in conſideration of the premiſes, and that the Plaintiff and De- 
Contract be 


made the fendant had agreed that the ſaid contract ſhould be at an end, and . 
ground of an 


"money had and received. 


% „ e IN: TRINITY TEAM 


2798, = his landlord; ? I agece that we muſt enter whether the landlord 
8 I5A be the owner of an impr oved rent: but i an this 2 ſe he has an im- 
e ice bg racei vos mono: thgn the--perÞu of whom he 
 -- took the premiſes. | And if the landlord. has the improved rent he 
5 certainly. is liable, though there be only one year of the term to 
come. As to the queſtion, whether the expence can be appor- 
i tioned, that does not. ariſe here; but if any thing could be found 
to warrant an opinion. thrown, out by Lord Mansfield in Stone 
v. Greenwell (a), that the parties might be liable to a rateable pro- 
portion in ſome caſes, it would tend much to the advancement of 
juſtice. The building a party-wall is certainly a a great improvement 
to the premiſes, and every perſon intereſted i in the fee and re- 
: leis a benefit from it ought to contribute. . 
n think the conſtruction which has bi ot upon 
F this ſtatute is the true and neceſſary conſtruQtion. The Legiſlature 
ſeems to think that there muſt be an owner of an improved rent 
in reſpect of every houſe ;- and we need not look further than the 
. landlord immediately above the tenant who pays. 
Rooxkx J. I do not know how any other conſtruction can be put 
upon this act, than that which has been ſuggeſted. The words 
of the ſtatute are, that “ it ſhall be lawful for the tenaat or occu- 
* pier of ſuch adjoining building or ground to pay one moiety, 
„ Kc. this Plaintiff was the tenant, it was therefore lawful for 
7 to pay, an and he was to reimburſe himſelf by deducting the rent 
due from him to his landlord, if that landlord was the owner of the 
improv 6d rent; but not f he was only the owner of the ground 
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A ſale of Tor was an n aQtion on : the 2 The Erſt cont in the e- 


by auRtion, is tion ſlated that the Plaintiff had contracted with the Defend- 


aQion, it is not competent tothe plaiatiff to ſhew.that a tonne has exiſted and been ann with- 
out-proving the ſpecific contraQ. | The net N e 2 can * recovered i in an attion for 
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dhe ſaid intended purchaſe be abandoned, and that the Plaintiff E 
_ would receive back his aforeſaid purchaſe money, the Defendant Os 
undertook to pay intereſt on the depoſit. money from the time of its 0 1 
being advanced to the time of its being repaid, and alſo the coſts e 
and expences of | examining the title. There was alſo a count for 
money had and receive. 4 5 OM 
_ Plea general iſſue. 44 e gf 36 arte, | 
At che trial of this caſe before Eyre Ch. J., at the Guilaball ſit- 

tings after Eqfter term, the Plaintiff not having produced a written 
contract in ſupport of his declaration was nonſuited, on the ground 
of its being a contract for the ſale of lands within the TOs of 
ftauds (a). | 

. Adair geht on a former day dl a wle . to Men eu why 
the nonſuit ſhould not be ſet afide, and a verdict be entered for 
_ Plaintiff, contending, firſt, that ſales by auctions were not within 

the ſtatute [But the Court ſaid that the caſes (6) on that ſubje& 
only applied to ſales of chattels]; ſecondly, that it wag com- 
petent to the Plaintiff to prove that a contract had exiſted and been 
abandoned, without producing the ſpecific contract in evidence. 
The Court, however, were of opinion that the contract itſelf 
muſt be ſhewn, before it could be proved to have been abandoned: 
but granted a rule to ſhew cauſe on the ſuggeſtion of 5 
Buren J. that the Plaintiff might perhaps be entitled to recover 
| intereſt under the count for money had and received. 
Adair having again mentioned the caſe this day, 
bf pe Court were of opinion, on the authority of Mo/es v. Mac- 
1 2 Burr. 100 5. that in an action for money had and re- 
ceived the Plaintiff cauld recover er nothing ut the net ſum received 
without intereſt. . LR. 
Per an, 5 V Rule diſcharged. 2 


1 


459 29 Car. 4 r. 3. n 5 Jabra, coram 1 Ch. 3c 255. bay 5 
(6) Vid. Simon v. Meti vier or Moti wos, V. . 101 i n 
1 Mt, 399. 3 Bury, 1921. and Stansfield v. | ; 
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cation : That the judgments: were not at the time of ſuing once PR 
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teſtate. Plea: | Judgments and bonds outſtanding. Repli- againt a teſ- 


docketted ne- 
cordiog to the directions of. 4 * 5 * & M. > 4 20. cannot tbe pleaded by an executor or adminiſtrator w | 
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FW . 1 M. 25 20. Rejoind r: 6 
. 4 cation, and the matters therein contained, are not ſufficient 5 in 
=. "ies: "uf Jaw for the Plaintiff to have or maintain his action thereof 
A againft the Defendant, nevertheleſs that the Defendant before 
4. © ang at the time ſhe fo pleaded her ſaid plea as aforeſaid, had 
notice of the records of the ſaid ſeveral judgments fo obtained 
eee, and each and ese of hems in the aid replication 
J deer itmſelf, in manner and form as ſhe the De- 
eat dach abe ve in thoſe reſpekts in pleading” alleged, and 
OE: | ; 4 which ſtill remain, and each and-every of them 'remains in the 
J id court of our ſaid Lord the King,” before the King himſelf, 
_— 2 bs” * at" gugler aforeſaid, in their and each of their full force and 
_— 85 . «© effec, not reverſed, annulled, - t afide, or in 1 anywile- paid off 
3 - « or Adee, n this there was a genera Je 
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rt. Uh ſoppert ofthe demur he e caſe of 125 my 
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ejoinder is, tharthe object of the ſtatute was to 
Alnſure notice tocxecutors and ad ors of judgments in force 
Th 5 VVT them; ik therefore At node 58 0 obtained by any other means 
. it will be ſufficient. The pag of the ftatute however are poſitive 
OS en d and entered ſhall have any pre- 
1 6. Serihne againſt ar, executors, abt adminiftrators, in the ad- 
„ miniſtration of their anceſtors, teſtators', or ir inteſtates effects.” 
The plea ſtates that the Defendant i is bound to pay debts which he 
not bout to pay; for there is no lien on the effects created by 
as Judgments; the executor, therefore, cannot take ee 
of them as if there tad been. Beſides, the docketting i is not re- 
f _ quired for the lake of executors and adminiſtrators only, but of all 


TS,  * ſuch as the creditors. or reſiduary legatee who may be 
„ 5 | EY 1 15 7 i intereſted in knox ing what ene e wy be 6 outſtanding 
A alt the eftate. 2 6 f e no Liang 4 5 
ur to retain afſers in their hands eme — of | 


in ſupport of this refc 
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tze difficulty which they lay under in diſcovering ſuch judgments. 
The Legiſlature, therefore, after directing the form in which the 
5 docket and entry ſhall be made, enacts that executors and admi- 
niftrators ſhall not be bound to take notice of any judgments unleſs 
docketted and entered accordingly. But in this caſe the only 
queſtion is, whether the adminiſtratrix having received actual 
notice of the judgments, is not bound to give them a priority. 


had notice of the judgment debt, perhaps ſhe would have been 


 apainſt executors and adminiſtrators; but if they receive actual 
notice, ſurely they may be at liberty to ſet it up. At ayy rate as this 
is the firſt time that the queſtion has ariſen, and the Defendant in 
her plea has ſtated more outſtanding ſpecialty debts than the aſſets 
will pay, the Court will allow her to e by firiking out the 
y judgments which are not. docketted. , 7 
ExRE Ch. J. I think on biene, os the rejoinder i is bad; 
but I bave no objection to allowing the Defendant to amend. 1 he 
ſtatute declares that Judgments not docketted ſhall have no pre- 


But it is ſaid that an executor is at liberty to ſet up judgments not 
doecketted. Certainly he may pay them, and when he has paid 
them, they are like other ſimple © contract debts, which when paid 
may be given in evidence under the title of plen? admin iravit. 


cauſe they are bound to pay them when the law has ſaid that 
certain debts ſhall not be debts of 2 ſuperior nature, unleſs certain 
ceremonies are obſerved, they will no longer ſtand in that claſs, 
and there is no reaſon. 
i Wande on e opnatalR; Ie caſe is too ripe to admit of a 


« 
+ _ 
9-46 


but more often to their heirs, executors, and | the difficulty there is in Og out fuch 
: adininiftrators, and alſo to purchaſers and * Wo . 
8 N by judgments entered upon re. | . 


check of che ſtatute, as appears by the preamble (a) was to reme FE 


Lord Kenyon, in Hickey v. Hayter, lays, that if the Defendant had 


_ warranted in paying it before the bond debts. The words of the 
1 ſtatute only lay that ſuch judgments ſhall not have any preference 


- ference againſt heirs,” executors, and adminiſtrators. Why re. - 
executors and adminiſtrators allowed to plead outſtanding judg- 
ments ? Becauſe they have a preference, and it is for that reaſon 
that they are allowed to plead them, in order to prevent a devaſtavit. : 


But if the law has allowed executors and adminiſtrators to plead . 
0 debts of a ſuperior, nature to debts of an inferior nature, only be- 


why they ſhould be ſet up againſt a de- 85 


1 Whertes 6 wichtel, W 40d. 9880 in their Majeſties courts at W ber "EY 
came as; well 10 perſoos in, their life: times. | again& the perſons Defendants, by-reaſos o, 
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ter notice to One years; that ſhe died, having by her will made Francis. Tingrey 


tte teſtator, 
"contrary we G. 2. «28, without taking ont adminitaion ene, one — has at- 
| | dotned to | 


| 1799. = BULLE R.J . My brother Heywood ſtated the ſubſtance of a plea f 
* of outſtanding debts very accurately: it is this, I the Defend- 
„„ _* ant am hound to pay other debts before I pay you the Plaintiff;“ 

> and the only queſtion is, whether he be bound to pay or not: 

5 But no man ever heard of a plea in an action on ſimple contract, 

fſtating that the teſtator owed ſo. much more on ſimple contract, 
and therefore the Defendant meant to give a preference to others 

7 before he paid the Plaintiff. If then the Defendant was not 

bound to prefer, the rejoinder i is bad. My Brother Shepherd ſeems 
to conſider the ſtatute in a more limited way than the words will 
bear. The object of the Legiſlature was more general. The pre- 
amhle ſtates that miſchiefs happen as well to perſons, in their life- 
times, but more often to their heirs, executors, and adminiſtrators, 
and alſo to purchaſers and mortgagees. This caſe is clear on the 
| words of the ſtatute, and the decifion 1 in the King s Bench is di- 
rectly i in point. Mr. J. Groſe . and Mr. J. Lawrence were there of 

_ opinion that the ſituation of judgments not docketted was reduced 
to that of ſimple contract debts, and I agree with Lord Kenyon 
that no notice 1s ſufficient but that which the ſtatute has required. 
Harn J. Lam of the ſame opinion. The object of the ſta- 

| tute was not only to protect executors and adminiſtrators, but alſo 
creditors: for there cannot be a greater inſtrument of fraud than a 
| judgment not docketted. If a br r means to A; honeſtly he 
2 ſhould follow the directions of the act. . 8 
| ROOKE J. I am of the ſame opinion. So: 1 
Leave given to ſtrike out ſuch part of the des as 0" to 
Zens judgment i in queſtion, and to ſtate what i is e due 

on the Donde Hu not on the W „ . 
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Jus au. 35 5 - Trxonny, Widow, v. Buowx.” 5 


The admi- EBT. . double hs outs aſks of f held. over. r.contrary to 
eee 46. 2. c. 28. The firſt count of the declaration ſtated a 


_ double demiſe by one Judith Tingrey (who was poſſeſſed for a long term 


value of lands : 
COON 0s of years) to the Defendant, of the premiſes in queſtion, for twenty 


uit under a 
13 her ſole executor, who proved the will, and took execution upon 
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bimſelf, 5 by reaſon whereof he the faid Francis then and there 
«. e entitled to the ſaid demiſed premiles, ſubject to the ſaid 


adminiſtration of his effects, by virtue whereof ſhe became and 
. was and is entitled to the ſaid remainder of the ſaid demiſed 
« premiſes for the ſaid term, which is yet unexpired, and ſo de- 
« miſed to the Defendant as is aforeſaid; of all which premiſes 
dhe Defendant afterwards (to wit) on, tc." at, &c. had notice, 


« Plaintiff for the reſidue of the ſaid term.“ It then ſtated that 
after the expiration of the Defendant's term, and notice in writing 
0 quit, he continued to keep poſſeſſion, whereby, Se. 
To this count there was a general demurrer and joinder. t 
Milliam, Serjt. was to have argued in ſupport of the demurrer, 
but Le Blanc Serjt. being called upon by the Court to begin on 


to the teſtator, it was not neceſſary for the Plaintiff to clothe herſelf 
with the character of adminiſtratrix de bonis non. That · it did not 


| appear but that all the debts had been ſatisfied by Francis Tingrey, 


: ſentative the Plaintiff. He obſerved alſo that the Defendant ad- 


| _- landlord muſt be the perſon to whom the tenant has attorned. 
Exxr Ch. J. Is not every thing unadminiſtered which has not 


s'to make title, the muſt take out adminiſtration de Bonis non. 


debts of che teſtator unſatisfied, but the Plaintiff muſt ſhew that 
alc in his own Ow - 8 Sug I an e Aw Wn 
Fer Outiam, © ns | Joyner for the « Deſcdam 
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uE Defendant was atreſied by original in the King 8 Bench; 
* but before declaration was removed by habeas corpus to the 
Tet, and a nnn in e Common Pleas was delivered. 


PE, ARE 


e leaſe ; that he died inteſtate, and that the Plaintiff took out 


&« and then and there attorned to and became the tenant to the 


| the part of the Plaintiff, contended: that as this was not a debt due 


in Which caſe this leaſe would have paſſed to his perſonal repre- 


mitted by the demurrer that he had attorned to the Plaintiff, and | 
therefore as this ſtatute ſays that the landlord ſhall bring the action, 


| thai reduced into the actual poſleſfi on of the executor, and con- 
: verted by him ? Moſt certainly in any e caſe in which the Plaintiff | 


% 


3 11 ; 
1798. 
TIR RET 


it is not incumbent on thoſe who reſiſt, to ſhew that there are 


there are no debts, and that the exetutor pofſeſſed* himſelf ab- . 


June 27th. | 


K. B., and 
re moved by 


habeas corpus 


to O. B, he may 82 in n and Juſtify bail in either Court. 
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CASES. IN TRINITY TERM, e. 


Afier which the Plaintiff's attorney received a notice of bail being 
put in, and of their intention to juſtify on the a6th in the 
King's Bench; but on the 25th he received another notice of bail 
being put in in this n. and of an intended ne here 
on this day. J ĩ oy ep Het rin £46 

Runnington eit now. d thy ee, * wont that the 
bail ought to be put in in the King's Bench, as there was no writ 
in this Court; and contended that if they were received here and 
an action were brought on the ee. Sho: Defendant could 
Not plead comperutt ad die. Af bel 

But the Court were of opinion, tha t a8 . Plaintiff 1 was at li- 
"wp to declare in either Tg if bail were e fey here 
ought to. be received. VdV Hire 3 
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TT.) 1s + Onnk RE b. that upon all Writs of W e on 
the laſt day of Term, the Plaintiff hall be at lberty at the 
_ of the Court, to move to increaſe Iſſues on the alias or 


| Pluries Diftringas, to be iſſued thereupon! on the following day, 


in caſe no appearance ſhall have then been entered. And alſo 
that in like Caſes. where a Difringas ſhall be returnable on the laſt 


day of Term and Iſſues thereupon. levied the Plaintiff ſhall be 
at liberty, at the riſing of the Court, to move for leave to (ell 


ringat or Di iAringas 5, 


44 D 


ſuch Iſſues. to pay the Coſts of; ſuch” D 


And it is further Ordered, that where a rule t brigg in the 


Body ſhall expire on the laſt day of Tern m, the. Plaintiff, ſhall alſo 
be at liberty at the riſing, of the Court on that,day; to move for 


an Attachment for not bringing into Court. the;Body/of the De- 


fer adant, and that ſuch Attachment may be accordingly. iſſued on 


the following day, provided Bail ſhall not en org ebe or 
the W ee in nne thereof. e 208 
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ARGUED nd DETERMINED 


"IN THE 
k Court of COMMON PLE AS | 


th the Thiny-ointh Year of the ve Reign of Groner II. 


 Duas0o v. „ Bovit.. . 


urs was an action on a policy of inſurance on | three fourths 
1 of the thip Timandra, from L /bon to Madeira, from Madeira 
to'Saff, and from 'Saff to Liſbon; being the inſurance on the 
round voyage mentioned in the caſe of 
bet. OY 1 

At the trial before Eyre Ch. 25 at the Cuildbail linings. 1 75 


Trinity t term, the ſame facts appeared in evidence as in Dri iſeol v. 


Paſſmore, with the addition of a letter written by the Plaintiff on 
the 18th of Auguſt from LI Mon, (after, bis return from Madeira 
to that place,) to his broker 1 in London; which contained the fol- 
lowing paſſage: © Should the merchant here, who chartered the 
y veſſe], inſiſt on her proceeding to Soft to fulfil the charter, I 


want to know. if 1 it is agreeable to the underwriters that the 


. 1 veſſel may proceed to complete her voyage, as by recent ac- 
4 counts the riſk is not ſo great. I expect your immediate an- 


rs yoo v. Paſſmore, ante, | 


ba. Nov. gth. 


Inſurance on 
-a voyage 


from A. to 


B., from B. 


to C., and 
from C. to 4. 


The voyage 


from A. to B. 


is performed, 


but that from 


B. to C. be- 
ing unavoĩd- 


ably prevent- 
ed, the ſhip 
returns to A.; 


from whence 
the captain 


writes to his 
broker in 
Lonaon, re- 


queſting him | 


to obtain the 
opinion of 


the under. 
writers as to 


his proceed- 
ing directly 


ah 0. it the charterer nould in ſiſt upon 1 f and is anſwered by him 'that be thinks the policy ac an end. 


At the inſtance of the charterer the captain foes proceed to C., and on bis return from thence to A. the 


ip i ls + Held that the voyage in ſured was ne ver abandoned. 1 1 
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Bo vi. 


: queſtion before us is a mere queſtion of fact. This motion ſeems 


5 whether the deviation were Juſtified by neceflity or not, reſts on 
r one plain fact; namely, that on receipt of the intelligence. of 


6 6. much more in favour of them, than of me or any other perſon 


[ 


* 
3 6 


N informed the Plaintiff that he had effected a new policy on the voy- 
age from Sai to Liſbon. A verdict was found for the Plaintiff. 


a new trial Me not be had, and contended that although the 
. deviation made by returning to Liſbon might poſſibly be juſtified 
by neceſſity (a), ſtill that it appeared by the Plaintiff's letter that 
the original object of the voyage had not been kept conſtantly in 
| view: : for it long depended on the will of the charterer whether 


was manifeſtly deſirous of abandoning the voyage. 


| J not juſtified by neceſſity, though little reliance has been placed on 


50 1 What then could the captain do but return? As to the abandon- 
86 4 ment of the voyage, it ſeems to me that the Plaintiff has acted 
With great prudence and circumſpeQion, but that he has never 
3 abandoned. The terms of his letter expreſsly prove that he had 


op ' what the underwriters will fay, if the merchant, ſhall fin inſiſt 
. on bis completing the voyage. Does be then determine to pro- 
ge ceed at any hazard ? On the contrary he wiſhes to know the ſen» 


ke bags right. ew Hite ee” 


CASES In MICHAELMAS TERM. 


a deer reſpeQing their determination on this buſineſs. 1 hope 
6 they will be ſatisfied that the return of the veſſel to this port is 


— 
8 


3 


concerned. By the next packet that fails from hence ] ſhall be 
able to inform you whether ſhe is to proceed to S or not; 
„ but the opinion of the under writers either one way or the other 
« is neceſſary,” -j\} OE: broker 1 in his anſwer to this letter gave his 
opinion that the policy on the round voyage was at an end, and 


Le Blanc Serjt. on this day moved for a rule to ſhew cauſe why 


the veſſel ſhould proceed or not; and that the Plaintiff 5 | 
'BuLLER J. This certainly i is not a verdict ung law. The 
to have been made on two grounds; firſt, that the deviation was 


chat; ſecondly, that the voyage inſured was abandoned. Now 


ſome Mooriſh cruiſers being off SH, the crew refuſed to proceed. 


not formed any concluſion as to what he ſhould do, and that he 
did not think himſelf at liberty to form one. He aſks the broker, 


riments of the underwriters, and reſerves to himſelf the power 
of determining what 31 * fhall take. oP think the verdict 


© 


[4 4 F 
. 7 5 - A Jy 8 4 : _ oF 3 4 . | * 5 . 1 F% E& ＋3 # 
„ * „ 1 f þ pf » *% * * 9 

* * ' 1 91 


(ay Vid. 83 Willi. Dong. 290. a a directly, i in the ſhorteſt 
1 ed. where Lord Mansfield ſays © that jt [! and moſt expeditious manner.“ ee, 


« is incombent on the ä to purſue a a 
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IN THE THIRTY-NINTH YEAR OF GEORGE III. 315 
Harn J. I am of the ſame opinion. As to the neceſſity of 1998. 
the deviation there can be no doubt. And with reſpect to the TY 
Dz1scorL / 

laſt point, if the Plaintiff intended to abandon, that intention 7 

ſhould have appeared in clear terms, or in unambiguous conduc. 

He ſeems to have taken all neceſſary caution, firſt by conſulting the 
| charterer and then the inſurer, but it does not appear that he ever 
came to the determination of abandoning the voyage. 

8 RookE 5 I cannot diſtinguiſh between this caſe and that of 

Driſcol v. Paſſmore ;\ and though I at firſt entertained ſome doubts 


on the latter, I am now perfectly ſatisfied that the deciſion was „ f 
right. The letter given in evidence in this caſe does not prove | 1 
any intention in the Plaintiff to abandon ; for it appears that he : [ 
conſidered himſelf liable to continue the voyage, provided the 1 B 
: charterer ſhould inſiſt upon it. RV | 


* Blanc took e 155 his motion. 


Hur and Another « v. „ Sccnrrax. W 


Bernardo from St. Andero to London. The declaration og Res, 


averred that the Plaintiffs were intereſted to the amount inſured. 1 F en 3 


At the trial before Eyre Cb. J. at the Guildball ſittings after goods to C. 


Ae on a e of inſurance on be on "how the San 4. being in. | 


L to be held 
2 Ta term, it was proved that the houſe of De la Torre in for B. ard in- 
| dorles the bil! 
Spain conſigned 29 bags of wool to the houſe of Dubois and Son Aer reg 


in London, and indorſed the bill of lading to them; but that with . 


the bill of lading came a letter annexed, directing Dubois and Son an inſurable 
intereſt i in the 


to hold 15 bags for a houſe at Hal fas. and the remainder for goods ſo cos-· 
the Plaintiffs at Exeter, which was the ſübject of the preſent N 
: ſurance. It appeared alſo that De la Torre was indebted to the 5 

| Plaintiffs 3 in the ſum of 500 "ofa but that they had given no orders 1 e 
for theſe goods. The ſhip was captured by the French, but after- e 
| wards retaken. The; jury found a verdict for the PRs. > 
Shepherd Serjt, now moved for a rule to ſhew cauſe why 8 
F verdic ſhould not be ſet aſide and a new trial be had, inſiſting that 
the Plaintiffs had no inſurable intereſt i in the goods as the bill of 


bon was = oe" indorſed to eg and as De * Torre \ would Rill 


N 


** * 
— 
YL , 8 
1 


+ reach them. 25 
But the Court * 5 of opinion that as 15 W were 1 


; conſigned to Dubois and Son to ROW 1 the Plaimitfs, the former 
TE VV e 


"I 
3 I { 4 

2 o * , 
5 | #2 


tothe amount 
e every other perſon or perſons to whom the ſame did, might, or 
: 8 74 ſhould, appertain- in part or in all, upon goods on board the ſhip 
8 | > The Fabrfund's Wharf, Peter Nicolay Mobr, Maſter, at and from 
V fth the bills Fabyſi and to London, at a premium of lx g guineas ber cent. Abe 
Zar | Defendant underyrrote the policy for 2 200 7 4 there was a total loſs 
| 150 3 by perils of the ſea, "The firſt count of the declaration averred 
Fox 555 2 | that the inſurance. was made by the Plaintiffs a as the agents of one 
| ore, 8 Jochum Brink Lund, and for bis uſe and benefit, and that the 


— Pl 
7 4 
T * 
| 6 | 
3 9 *, 


TY New. 1 c 5 

PF hls 7 was an __— upon the eile on a policy 1 6 inſurance, 
E's 255 dated the th of January 1797, and made by the Plaintiffs 

_ and drawn by their names and firm of Meſlrs. Wolff and Dorville, as well 


* ' - 
8 a , ; 7 - 4 N : i 
od F * 7 


| 


| CASES IN MICHAELMAS TERM | 
1798. a to be conſidered as truſtees for the latter b the time the 5 


Eb, goods were put on board the ſhip; that the circumſtance of the 
„ Plaintiffs being creditors of De la Torrè raiſed a good conſideration 


OY for the conſignment, and therefore no doubt could be entertained 
of the Plaintiffs having an inſurable ——_ (%% re 
W took nothing by his motion. Forts 0 3s CG 
© Lord Kenyon, i in the eat: of Anderſon * | the life of his ae fince the means by 


v. " Edie, Guiithall ſittings, Trinity term | which he is to be ſatisfied may materially 
35 Ge0.3. Park: Inſur. 442. u. was of opinion | depend. upon it, and at all events the death 


bills on him 


| 15 he alfo draws 


. 4 
» « } 


2250 e Great Britain, and did effect the policy. ag ſuch agents, and that 

| . * F: the ſtyle and firm of Meflrs, Mol . and Dorville inſerted in the 

A age * policy Was at the time of making thereof the uſual ſtyle and firm 
| Cargo or se- of dealing of them the Plaintiffs, "and that . Briul Lund 


ao ᷓͥd ia forms 
. A. thereof, 


"Wk 


a. 1 
SNL 


Xx 
* 


cept the bills 


drawn on 
5 rs 8 count averred the intereſt 3 in the goods to be i in the Flaindfs, and 
liey io bis that they wade the ſaid inſurance for and on their own account. 
own name, | 


who approves 
"of his con- 
duct. la an 


action by C. 
| ſtating him- 


ſeelf in the 


: NIP . 


that A 5 bas an inſurable intereſt i in 


upon a plea of tender, which Was admitted. 5 


Plaintiffs with 187]. 85. ha ans and 405. colts, ſabje& to the 
. rſt count | 

to be the agent of, 4. and overring 

that the policy was good cures ry 


225 in ER 2 e leſſen the ſecurity. 


#@ l os, 2 


5 432 0 
" 


Wee and. Others v. | Honneasrua, | _ 


in their own names as for and i in the name and names of all and 


Plaintiffs at the time of making thereof were perſons reſiding in 


was intereſted in the goods to the amount infured. The ſecond 


The Defendant paid the premium VIZ. - 124. 126. into Court 


- The cauſe was tried at the Guildhall lings after beine 
term, laſt, before Eyre, Ch. J. when 2 verdickt was found for the 


ane intereſt ia higrſelf: (held, firſt, 
. had an fable intereſt. to the amount 
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opinion | 


A VEST 


THE THIRTY-NINTH YEAR oF Forbicr m. 


len of the Qonet on a caſe, ſtating, That Jochum Brink Lund 


way a metchant' reſident at Fabr/umd in Noreay, and had con- 


tracted with certain perſons in London, carrying on trade under R 


E os firm of the Cudbear Company, to ſupply them with a your 


zity of moſs : that the Plaintiffs were the general agents of the 5 
Laid Jochum Brink Lund in London : that the ſaid Joch r Bei 
Lund having, on the 12th: of November 1796, thipped $74 ſacks of 
moſs at Fabyſund in Norway, on board the ſaid ſhip' called the | 


Fabrſund s Wharf, conſigned to the faid Cudbear Company in 
London, and upon their account and riſk, tranſmitted to the Plaintiffs 
the invoice and bill of lading of the ſame, in a letter as follows: 
The ſhip Fabr/und's Wharf is now loading with a cargo of 
«moſs; ſhe will be ready to fail in the courſe of eight or fourteen 


«-days; and uſually takes in Hfty-fix tons; pleaſe to hand the in- 


<4 cloſed to the Cudbeur Company, that'theſe friends may have an 
4 opportunity to ſecure themſelves by inſuring the moſs cargo, 
« the ſeaſon being. ſo far advanced” that the goods were by 
the ſaid bill of lading to be deliyered to the ſaid Cudbear Com- 
pany or order; that on the roth of December 1796 the faid 


Jochum Brink Lund drew a bill of exchange on the faid Cudbear 5 


Company for the amount of the ſaid cargo, 1112 J. 8. 2 4. at 
three months fight, in favour of the Plaintiffs, and remitted the” 
fame to che Plaintiffs to procure acceptance thereof, and to place 


| ro higeredit; and at the ſame time adviſed the Plaintiffs of bis 
having drawn on them for 30⁰ 1. which bill for 3000. was by be 
4 and afterwards paid: that the Cudbear Com- 


Plaintiffs acceptet 
pany; after having received through the hands of the Plaintiffs the 
bill of lading and invoice of the ſaid cargo, and having the ſaid 
bill for 1112 J. 87. 2 4, preſented to them by the Plaintiffs for ac- 


|  ceptance on the 'gth of Fanuary 1797, refuſed to accept the ſaid . 
bill or take to the eargo, or inſure the ſame, and returned the bill 


of lading and invoice to the Plaintiffs: that the Plaintiffs there 
upon cauſed the above inſurance to be made on the faid oth of 


8 January 1797 without any order fo te do, and on the next day 5 
: by letter informed their correſpondent Fochum Brink Lund, that | 
the Cudbear Company had refuſed to accept the bill or take to 


the cargo, or make any inſurance, and that they the Plaintiffs had 


made ſuch infarance as aforeſaid.” On receipt of which letter the 5 
 faid: Jochum Brink Lund, on the 28th day of Fannary 1797, wrote 8 
A letter to the Plaintiffe, containing, among other things, as follows: 
9 ek is very well you have taken the precaution to inſure the moſs CORE 
h | FN. wn * cargo, 5 
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: wITTTI IN M1 on AELMAS: TERM: 
* cargo, hoping the Cudbear Company at the arrival of the it 


— © will repay the premium; in the mean time I have credited you 


| Warr 
. 


: Horn- F 
' CASTLE» 


— 


-« the amount of it in your account. 
1 NM. Mobr failed again, but on accou N ſtorr 
4 trary winds was obliged to take harbour on 


On the loth inſtant Captain 
and con- 
e weſt coaſt of 
4s Norway in Rafuog, without any damage, intending with the 


4 firſt fair wind to proceed on his voyage; not doubting at his 


« ſaſe arriyal vou will ſettle it with the Cudbear Company in ſuch 


= a manner that- they, without any further objection, will take and 
=, pay the cargo as per invoice. In want of complying with the 
1 above I ſhall be neceſſitated to commence a Jawsſuit againſt the 
_ aid. company, to which I will furniſh you with the neceſſary 
| 4 documents.“ That the ſaid Jochum Brink Lund was at the time 


of the ſaid inſurance being effected indebted to the Plaintiffs in 


# 1400 L and upwards : : that the ſaid ſhip. the Fabrſimd s Wharf, 


| with the faid cargo. on board, was afterwards loſt by perils of the 


155 ; | fea, in the voyage inſured from Fabrſund in Norway to London. 


The queſtion reſerved for the opinion of the Court was, whether 


th the Plaintiffs were entitled to - if not, a verdict to be entered 
for the Defendant. „ ORIAY E 


Le Blanc Serjt. Toke the Plaintiffs. | To oljjections's are "ER to 


the Plaintiff”; s recovery. To the firſt count' which avers the inte- 
a reſt to be i in Lund, and that the Plaintiffs made, the inſurance as his 


agents and for his uſe and benefit, and. that at the time of making 


1 it they reſided in Great Britain and effected the, policy. as ſuch 
FA | agents, the Defendant objects that the policy was 'T: 
order of Lund, nor by the Plaintiffs as his agents, and therefore is 


t made by the 


void under 28 Geo, 3. c, 56. To the ſecond count, which. avers the 


Intereſt; to be i in the Plaintiffs, he objects that they had no inſurable 
5 intereſt, or, what | 18 ſtronger, that they made the inſurance on Lund's 's 
1 account, and not on their own. J 41ft, It appears that the Plaintiff 
were the general agents of Lund in this country, it W therefore 
their duty to take care of his intereſt. No expreſs order was given 


9 5 to the Plaintiffs by Lund to inſure on his account, becauſe he thought 


that the conſignees, the Cudbear Company, would take to the 
po cargo and inſure. This appears by his letter, in which he directs 
the bill of lading to be handed to the Cudbear Company, that they 
may have an opportunity of ſecuring themſelves by inſurance. 
On the Cudbear Company refuſing to take to the cargo, the Plain- 


tiffs inſured for Lund their principal, and immediately wrote him 


8 : word 16 their having o done: L. , en of their 


5 : 1 conduct, 
9 . " vu - . 6 5 


. THE THIRTY-NINTH' YEAR OF CEORGE III. 


made in blank, no name appeared by which any judgment could 
By that ſtatute it was therefore enacted, that no policy ſhould be 


atereſted therein, or the name or names of the perſon or perſons who 
ſhould effect the ſame as agent or agents of the perſon or perſons 
intereſted, Sc. After this act, many policies were effected in 


A agents, and great inconvenience having ariſen from this circum- 


Go 56, the object of which is, that the name of ſome perſon reſiding 
in Great Britain ſhall appear on the policy, without requiring 
a that he ſhall be deſeribed as agent. Then do not the Plaintiffs 
come within the meaning of this act? They are perſons reſiding i in 
Great: Britain; they are the general agents of the perſon intereſted; 

| they are the perſons to whom the conſignees returned the bill of 
lading; they are the perſons to whom the owner of the cargo in- 
timated the propriety of making an inſurance, and whoſe acts in 
having inſured he afterwards approved. The 28 Geo. 3. having 
been made in order to remove the inconveniences occaſioned by 
25 Ges. 3. the Court will not put a ſtrict conſtruction on it, ſo as 
to defeat the Plaintiffs? title to recover. 2dly, If it were neceſſary 
for the Plaintiffs to have recourſe to the ſecond count, their right 


- on receiving the. bill of lading from the owners, they accepted a 
bil for 3007. which created a lien on the goods to that amount. 


| Shepherd Serjt for the Defendant: iſt, The material queſtion is, 
whether the Plaintiffs have effected a policy within 28 Geo. 3.? It 
zs clear that this caſe is not within the words of that ſtatute, The 
_ perſons. whoſe names are to be inſerted are, the perſon intereſted, 


the Plaigtiffs); the perſon reſiding in Great Britain who ſhall re- 
_ edive the order or the perſon who ſhall give the order for effecting 
the inſurance. Now this caſe Rates that the Plaintiffs had not re- 
ceived. any order at the time when the policy was effected; the 


the poliey were well, or ill effected muſt depend on the facts exiſt- 
ang Weng: time when th er Was made; A as the Plaintiffs had 


9 condudt, and adopted: their acts. Previous to 25 Ceo. 3. c. 44. it a 
7 was complained of as a great inconvenience that policies being 


be formed of the character of the perſons intereſted in che riſk. | 


made without inſerting the name or names of the perſon or perſons 


the names of agents, without its being ſtated that they acted as 


ſlance, it was found expedient to repeal that ſtatute by 28 Geo. 3. 


to inſure on their own account might eaſily be eſtabliſhed, ſince, | 


the conſignor, « or the conſignee (none of which characters apply to 


queſtion therefore is brought to this, whether the ſubſequent ap- 
probation of Lund be equivalent to a previous order ? But whether 


Hor x- 
CASTLE. 
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0h 2798. A no order they made an unauthorized . Lund 

= 3 might have reſolved to litigate the queſtion with the Cudbear Com- 

%, any, and have diſowned the act of the- Plaintiffs, in which caſe 
= they would have been entitled to a return of premium, no riſk 

having been run. If a ſubſequent acquieſcence be held tantamount 

to a previous order, it will be in the power of any perſon re- 

ſiding in England to effect a policy without order, and afterwards 

to ſet up an acquieſcence, or demand a return of premium, accord- 

ing as the riſk may turn out. I contend that the agent muſt have 

ſuch an order at the time of inſurance as will bind his principal. 

Now in this caſe if the Plaintiffs had averred that they effected the 

poliey by order, they could not have ſupported the averment. 

I here is no doubt that ſubſequent acquieſcence in the caſe of a 

general agent may be evidence of a previous order, but the fact of 

a previous order is abſolutely negatived by this caſe. -2dly, It is 

7 expreſsly ſtated in the caſe that the Plaintiffs did not infure on their 

own account, but that they wrote to Lund to inform him that they 

had effected a policy on his account, and he agreed to credit them 

for the premium. However, had this not been the caſe, they could 

have had no inſurable intereſt, for Lund deſired them to hand over 

the bill of lading to the Cudbear Company; and drew on the Com- 

pany in favour of the Plaintiffs to the amount of the goods. The 

en Plaintiffe therefore accepted the bill for zoo. drawn by Lund upon 

p . 8 them on the faich of the conſiguees accepting the bill drawn for the 

© value of the goods, not on the faith of the goods arriving. - 
 -Boerren . T his i is an aQion on a poliey of inſurance ds on 

EF goes on 5 the Fahrjund's + Wharf at-and from Fabrfund to 

Tonun. The policy i is made in the names of Wolff and Derville, as 

. Wen i in their own names as for and! in the name and names of all and 

„ every other perſon or perſons to whom the fame did; might, or 

. ſhould: appertain in part or in all. This policy i in its frame is 

1 9 Þ wch 1 like thoks, v which we © uſed to fee Towne, 2822 before the | 


4 o * 3. 


words 6 26 teten may e were 58 ulli reg be Kip 
ſailed on ber voyage with the goods on board; the premium was 
x paid; 1 was a real bond fide tranſaction; and no fraud bas been 
TL ſuggeſted; '2 loſs has happened, and. Fg underwriter : now chooſes 
„ that for want of a ſtrict compliance with the 28 Geo. 4 be | 
. excuſed from paying the money. Time was, when no 
e 2 5 under writer would have dreamed of making ſuch an objection: if 
. 1 e had Sage: a — * he 88 Abe, 
) 200 1 WORE Te Fe oy alle. eu he 
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be would have ſpurned at the idea. He would have faid is it not 1798. 
I fair policy? have I not received the premium? and ſhall I not 3 3 
ne, when the loſs has happened, pay the money? This would * ? / 
have been his anſwer, and he would have immediately ordered his 8 5 
broker to ſettle the loſs. If however the Defendant can bring his 
_ caſe within the ſtatute, he has a right to do ſo, and we are bound 
to give him judgment. But has the Defendant brought his caſe 
within the meaning of the ſtatute? has he even brought it within 
the words of the ſtatute? And even if he had brought it within the 
words and not within the meaning, I ſhould be clearly of opinion 
for deciding againſt him; and in ſo doing I ſhould follow the di- 
rections of the ſtatute, which in the laſt clauſe ſays, © every policy | 
* aud policies of inſurance made and wrote e to the true 
CE intent and meaning of this act ſhall be null and void.” The ob- 
 jefion is that the ſtatute requires the names or ſtyle wad” Bm of 
dealing of the perſons intereſted, or the names or ſtyle and firm of 
"the confignors or conſignees of the goods inſured, or the names or 
ſtyle and firm of the perſons reſiding in Great Britain, who ſhall 
receive the order for and effect the policy, or of the perſons who 
all give the order or directions to the agents immediately em- 
loyed to negotiate or effect the policy to be inferted in the policy. „ 
Now it is material to go back to a time previous to the paſſing of | 
_ his ſtatute, in order to ſee what was the real meaning of the Le- 
gillature. My Brother Le Blanc very properly went into a review 
of the 25 Geo. 3. though that act has been ſince repealed. By 
putting the two acts together we may learn the true ſpirit _ 
Os of the laſt: what it was thoſe who introduced it wiſhed 

fected ; and might add-from recollection what it was they 
13 The inconvenience recited by 2 25 Ges. 3. — 
making policies in blank, and therefore i it was ena cted that where 
they were made by perſons reſiding in Great Britain, the names f 
the perſons intereſted ſhould be inſerted therein, or the names of 
he perſon who ſhould- effect the ſame as agents for the perſons 
intereſted, and i in caſe of perſons reſidin g out of Great: Britain, the 
name of the agent. Under this act it happened that many perſons 
not underſtanding the meaning of theſe proviſions, and not com- 
plying literally with them, loſt the benefit of their policies (o). 
The Legiſlature therefore thinking that they had drawn the ſtring 
e ones | in I 2 3 155 that: it had been: fv: IG: * Es 
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1 but Lam by no means prepared to a 


clearly. the con 
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” perience that great milchiefs and inconveniences had ariſen to 
50 perſons intereſted i in ſhips and to Pee uſing commerce, from 


0 


the 25 Geo. * 6. 44. and chat it was expedlient that other and 
“ more convenient 34pm ſhould be made for the. regulating 


- ©: inſurances/0n ſhips, er. than thoſe contained in the ſaid act, c. 


No we are bound to ſay that this ſecond ſtatute muſt receive the 
moſt liberal conſtruction that the words will bear. From the lan- 
guage of the two ſtatutes, as well as the conſideration that we are 
conſtruing a contract nberrimie figei'y vis. a poliey of infurance, 
we muſt avoid” bearing harder upon the Plaintiffs than is ab- 
folutely neceſſary. Let us ſee then whether the Plaintiffs do or 
el not come within any of the deſcriptions of \perſons- in the 
laſt ſtatute. Theſe deſeriptions are four: the conſignor and 
the ene the perſon receiving and the perſon giving the 
order. It is perfectly clear that the Plaintiffs are not the con- 
that they are not 
the conſignecs. It is true that the goods were originally con- 
ſigaed to another. perſon, but che caſe muſt he conſidered as it 
ſtood at different periods: though the [Gudbear Company Were 
gnees-at. firſt, it does not follow that they conti- 
med, to be o. „What is a: conſignee A conſignee is a perſon "Y 
tiding at the port of delivery, to whom the goods are to be de- 
livered when they -artive there. Lund does: not ruſt the Cudbear 
Company without ſecuring himſelf: he therefore ſeuds the bill of 
lading to the Plaintiffe, who are his general agents, in order that 
be may be ſecure: of being paid for his goods. Certainly if the 
Cudll ar Company had receivedithe goods, they would have been 
che conſignecs but they: refuſed to receiye them: then who was 
entitled to receive them? It cannot be pretended that nobody had 
the right, and the captain could not keep them? then to whom 
could the right belong but to the perſons who had che bill of lading 
and were the general agents of the conſignor? From the moment 
chat the Cadbear: Company refuſed to have any [thidg to do with 
goods, the Plaintiffs became the conſignees. If this be fo, there 
| ism0:objedtivn-16 the poliey, and I am ſatisſied that I de not carry 
this eonſtruction too fur when the juſtioe of the eaſe 518 with the 
Flaimtifft. q But there are two: other characters mentioned in the 


ſtatute. The next is the perſon: who receives the order to inſure. 


Va us ſec cherefvrv whether theſe Plaintiffs had not an order to 
make inſurance. The goods, were originally intended for the 
Cudbear * but BY were 7 e paned with a letter 4 


w l 


e N „„ VölñJ tor which 
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= cleareſt terms that Lund intended that they 


© hould:bs: inſured. The :Qudbear Company having refuſed to take 
the godde, could the Plaintiffs, who were the general agents of 
Lund, could ang man of Wale . his iter, and da of his 
intentions? In | 
| far. advanced, "that, pay Prot not abe it Es ad the 4 
without their. being inſured. The Plaintiffs . muſt therefore have 
been blind if they had not ſeen that it Was his intention to 
have them inſured. Then what Was his intereſt? Why. that 
hi thould. he. inſured. It 18. agreed . that. a general. agent 
has à night to exerciſe. his; diſcretion. for the benefit of his 
pfincipal: be, muſt a& on the ſpur. of the occaſion, and if nothing 
al hab paid. T have. ende whether the dene would ah 


TITS 


pair we untere of be hving mate i 
ſurance, and d be highly ANPrAvee: of their aQs (a), which brings the 
caſe within, the. maxim that, Pune. ratibabitio retrotrabitur | & aan 
40e hriori æguiparatur. Lam Flear therefore that the Plaintiffs 
were: the perſons. who. received, the order to make this ioſurance 
within the deſcription of, the act of Parliament. ö But there i lil 5 
aygther character to be conſidered; the ft ature, menitions, in the 
; laft.p! aces the Perſon, 1 who gives the order to make inſurance, 
Now in my, opinion it is impoſſiple to ſtate a gaſe that comes 
are realy, within the Act of Parliament than this. Who 
were the perſons 19 7 concerned, FRO. immediately em- 
ployed the broker, who, gave, the immediate order for inſurance, 
but the Plainziſſs? It appearing; therefore that they come ; within. 
the words of the act of, Parliament, the ala ſtands clear of all, 
objections, and is in law, conſcience, and juſtice with, the, Þ laintifh. 
With zeſpe&.to.theiſecqpd unt, I hold that, the Plaintiffs. had a 
1 clear, richt to inſure to che amqunt c of zog! for, which, they. were | 
intereſted in the goods. My Brother $hepþhe 7d. xopliders, ith AS -- 
fanding without intereſt in the \$99ds, checaule they had guly a | 


the article inſured, and which - would have given alien on it, 
does giye an jiaſurable intereſt; . The, gaſe is, not atiall,, altered by 5 
the goods r Wee Ar ce eee enen * 
hi 45 7 95 | . | 
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Gel ag ant Lund, Inge ghata/debt,ehich. has no reference to 
the, artiele inſured, and which, cannot make a len gn it, will get 
give! ag inſurable intereſt. But a debt high ariſes in conſequence — 


— . p j 
— —— - 
. ²——x—ñ— — — — —— — 


— — > 
— ę——— — — — 
— = — — — 1 
— — — ea ae — 


2 5 Worrr | 


7 
Hon 


irt. 


486k in the city of 


k 1 Gp | . 8 13 þ 
8 75 — 


r nee” 


. TT ow” 


e K rm 


MICH KEIMASGC ERK. 


ondon than to raiſe money on the ſecurity 
of a bill of lading and policy : theſe | Plaintiffs, having advanced 
their money on chat ſecurity, muſt, if the goods had arrived, have 
received 300 J. out of them; the goods being loſt, "the policy of 


inſurance ftands in the place of them, and the Plaintiff 3 is entitled 


tb receive that ſum under the policy.” By my note it appears 
that the Chief Juſtice, when this caſe was firſt moved, delivered a 


55 clear opinion in favour of the Plaintiffs : on the whole ' therefore 


. A8 he” "agent Inſure 2 | Gl 
8 wards' approve of the infurance,” 'or firſt receive the order and 


I think the caſe is moſt decidedly 1 with them. e 


3 Hearn 7 J am of the ſame opinion, But as * Brother 
Ty Buller has entered ſo fully into the caſe, I ſhall ſpeak more 
morty than 1 ſhould otherwiſe have done. This ſtatute was made 
0 prevent unlawful gaming. It is therefore enacted that no 


perſons ſhall recover under policies of aſſurance, but thoſe who 


have either a an intereſt as principals, or have aQed as agents. In the 


firſt place then I think that the Plaintiffs were clearly the conſignees 


of the goods: for the bills of lading were ſent to them, and they 


had a right to take poſſeffi on. The ſtatute "alſo ſays, that if the 


bees of f che 6 or r confi ee be not t inſerted, [that of the 


= a of 


. 
1 1 


the . after- 


1 then inſure? On the ſecond count it 18 equally clear, that the 


Plaintiffs had an inſurable intereſt. It is true that if the Cudbear 


= mpany had altered their minds and taken to the cargo, that 


e Plaintiffs would have had no intereſt, but if they" had a con- 


 tingetit and reaſonable expettation of intereſt, it was ſufficient to 
entitle them to inſure, according to what was held in L 
| . . (a), vis. . that a certain 2 of ker n. 


Le C As. v. 


ng property 


= * % 4 


5 Py Lire an inſurable Weesen e e Vt 1 
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8 that the Plaintiffs may be conſidered as conſignees of theſe goods, 


and I alſo think that they may be conſidered as having received 


rs from the principal to inſure, what they did having been 


| ſubſequently adopted by him. But there is one ground on which 


£ have no doubt, namely that the Plaintiffs come within the laſt 
deſcription of perſons mentioned in the ſtatute, + They are the 


125 perſons 8 vw. the immediate order, in conſequence of which 
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Ge paley Was eltected. The act of 28 C. 3. was made to re» 
medy the inconveniences which were en under the 
8 e 3. and therefore we are bound to 4 


tion. 1 30 the Plaintiffs pans entitled. 
Ade We hf ee Poſten to: b. Plaintiffs Oy 
rag Saas 00 see ee. v. Hunter, s 7. R. ry 


WabbaTLL b. Buncrn. 


A avs $erit. moved to ;ulify bail, val Ringo Serj 


oppoſed the juſtification, on the ground of the rule to bring zelt hes 

in the body having expired n, and chat the ſheriff was up 5 9 
eee in contempt. ; | had expired, 
"But the Court overruled the vhjetion and aided: the bail to > Naeh of 

juſtify on the Defendant ane to pay the os of the op- — ao 

| poſition (a). 3 his 
Kunnington then objected to, the notice, becauſe one of the. bail buſineſs at a 

7 was deſcribed therein as of Ceppice Row, whereas it appeared that u. 
be had only a lodging i in that place where he carried © on his bu- £98 NEED Bo 


finely, but that his houſe was in Southampton Rowe. 


. The. Court however held the deſeription Tufficient, faying be 


was moſt likely to be found at the place where he carried on his 


buſineſs; that he had been found eren ang 1 was A houſe- 
Tr. 55 Fu 4730 = th on iT by 5 
5 | 33 294 en allowed. 


* I ; ; I - > ; 1 g A 43 Kyi s PP "ORE, LIES = K 


ts) But . Gn will ſt ande an 5 _ to bling: ba the 3 oa nad 8 . 
Thorold v. N 1. LE, ; 71 


| ——— obtained againſt the ſheriff after the juſtification, | 
| the bail þ has rn with coſts; os hh Bl. 2:8 
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5 Me ppoers and Another v. Berlcocx. n 


n bs . in this Da ting "ny arreſted, a- bell bond 


5 — 


ibafore the return of the writ the Defendant ſurrendered. \hionſelf ; 
no notice however having been given to the Plaintiff, of the ſur- 
render, he took an nee of the bail. bond and —_— 
againſt the bail. e e OST. e i. to n hadron 
rule nf; 5 5 8 by Steh Serjt. cont Wer 
dayefor cancelling the bail · bond and: ſtaying proceedings thereon; 
Williams Serjt. Was now? 1 to ſhew gum 
51130 N 1 x. | on 


E ab conſtruo- | 


1 was taken by the ſheriff; bail above were not put in, but 
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Bail were al- 


other, 7 
of bail | 
ſc:ibing, Vim 
as of the for- 
mer place is 
ſufficient. 


Is x 21 
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Il a Defend- 
ant ſurrender 
himſelf it is a 
ſufficient per- 
formance of 


the condition 
of the bail- 


bond; with- 
oat putting 


1n bail. 


But he mult 155 


give notice 


of ſuch ſur- 
render. 
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1 A. tenant 


for life ſub- 


ject to for- 
feiture, re- 
mainder over 


to B., leaſe 


to C. for a 
term, and af- 
'terwards ap- 


prehending 
that he bas 8 


forfeited, 


50 acquieſce i in 
. s claiming 
and receiving 


the rent from 


C., his exe- 


eutor may, 
on ſhewing 
that he ac- 
quieſced un- 
der afalſe ap- 


prehenſion, 


recover from 
C. the © 
amount of 
the rent er- 
roneouſly _ 
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4 the authority of . Harriſon. v. Davies, 5 Burr. 268 "MY it 
| was held that the Defendant's ſurrender was no. performance of 
the condition of the. bail-bond, but that he muſt put in bail: 

however, on a queſtion from the Court he admitted that the above 
caſe had been overruled in Jones v. Lander, 6 T. R. 75 3., and Stam- 
per v. Milbourne, 4 T.R. 122., but added, that there was a dif. 


ference ia this caſe, no notice having been given of the ſurrender, 
The Court ſaid that as no notice had been given, the coſts of 
the proceeding muſt be paid WP; to the e 88 and with 
that term — the . | 
K N 115 4 Rule nm 


* 4 44 4 * 


WII Liauus Executor of Ebizanpra Banzpon b. Ban- 
NO OW. Tay" 


* ; F + % a 
"*% ©. 2 ; 1 * 


doyzvaxr for rent. The declaration ſtated that by indenture 
dated the. 2d of February 1789, E. Breedon demiſed certain 


fy to the Defendant, | to hold from the 29th of September 


1788, for the term. of 1 twenty-one years, determinable at the de- 
ceaſe of E. Breedon,” at the yearly. rent of 130 J.; that * Breedon 
died on the zoth 'Oetober 179 3, having made the Plaintiff her execu- 
tor; and that on the 29th of September 1793, five years rent amount- 
ing to 650. became due from the Defendant to E. Breedon in her 
lifetime. Breach, that Defendant had not paid this ſum to E. 
 Breedon in her lifetime, or to the Plaintiff ſince her death. 

"Pleas. © '1it, That the Defendant” i in the lifetime of the ſaid 
E. Breedon, to wit, on the 29th of September 1793, paid to the ſaid 
E. Breedon the ſum of 650 l. being the amount of five years 
rent of the ſaid term in the ſaid declaration mentioned, ending 
on that day according to the form and effect of the faid inden- 
ture, and the Defendant's covenant therein; concluding to the 


_eountry. © 2d, That the premiſes in queſtion were ſettled on 


E. Breeuon by way of j jointure, at the time of her marriage with 
S. Bretrabn, as to the uſe of the ſaid E. Breedon, for her life, and 
ſo long as ſhe ſhould continue ſole and unmarried, from and after 
che death of the ſaid S. Breedon, remainder to his right heirs ; that 
on the 24th of November 1776, S. Breedon died, and that on the 


11 555 Itch of November 1786, E. Beeedon ivtermarried with I. Willioms 
the father of the preſent. Plaintiff / whereupon: ber intereſt i in d the 
| promiſe determined; And * Be whereor, Ve. 


Replication 


— 
8 
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marriage with W. Vi Liam. ſtated 1 in the ſecond plea; and on this 
alſo iſſue was joined. en 
This caſe came on to bs wed af Heath * at aho Berkfpire 
Summer aſſizes at Abingdon, when it appeared that the premiſes 
were ſettled on E. Breedon as ſtated in. the ſecond plea ; that after 
the death of S. Breedon ſhe clandeſtinely married . Williams 
, at the chapel of the Savoy ; but continued to receive the rent for 
| po years, until Dr. Breedon the remainder- man being informed 
ol the marriage, and that ſhe had forfeited her eſtate thereby, 
claimed the rent of the Defendant, who accordingly paid it to 


aoquieſcence of E. Breedon. It was proved in anſwer to the 


with W. Williams, he had another wife- living. A queſtion being 
raiſed, whether theſe facts would ſupport the firſt iſſue, Heath 11 


0 a verdict was taken for the Plaintiff, but if the Court 
ſhould be of opinion that payment by the Defendant to Dr. Breedon 


dict on that iſſue to be entered for the Defendant. 
A rule ai 7 having been obtained for this eres on a former 


. 


i Wi lliam: was void. The payment in this caſe was made to 
Dr. Breedon under a miſtake; not as agent to E. Breedon, nor 
under the idea of her having directed it. Had Dr. Breedon been 


perſon who claimed the rent as his own upon falſe grounds. If 
| tenant in fee make a leaſe and die, and A. B. enter and receive 


. law, dy ſaying that he has already paid the rent to A. B. 


J "knowledge of the party having the right to it cannot be ſupported. 
Bat 1 ee that the circumſtances of this caſe” amount to evi- 
$771.15 2 25 711 # # E BAY oF. WL gong "380 Fr +4 \ 1 oh 5 5 ae 


4 
4 
£4 


Replication, taking | iſſue upon the firſt plea, and traverſing "I 


him for the five years in queſtion, with the knowledge and 


ſecond plea, | that at the time of the intermarriage of Z. Breedon 
was of opinion that they would not, and accordingly, under his 


under the above circumſtances proved the firſt iſſue, then a ver- 


e Blanc 80 Shepherd Serits now ſhewed chad The OY 7 
een here ariſes on the firſt iſſue, | it having been clearly 
; proved under the ſecond, that the marriage of E. Breedon with 


ſteward to E. Breedon, the payment might then have been con- 
ſidered as made to her: but, this was an adverſe payment to a 


the rents before the heir at law is aware of his title, the tenant 
Mall not defend himſelf in an action ſor rent brought by the heir 


Wi Mamt Serjt. for the Defendant. It is true that payment of 
"Tent by the tenant to a perſon who claims adverſely without the 


a7 
1798. 
MILLIONS 


Wo; 
Bar- 
THOLOMEW, 


„ „ g in wer IEM f Dl 
"8 _ t * TERM 
2604 


1598. Hom to "be left” to 4 e that the rent W i by ys e Metin 

a — of E. Breedin, nich would make it à Ss to herſelf, The 

= "PIE payment to Dr. Breedon under an idea on all ſides that ke was 

# $ 8 1 entitled to the rent, amounts to an aßreement on the part of 

= E. Breedon; that it ſhould be "paid to him. Where à niortgagee 

or obligee agtees that the' mbitgagor or obligor (hall pay the in- 

tereſt to a ſcrivener; i it is: a good erden me he has neither 

KH : the cuſtody of the mortgage, nor the bond. / billocl v. Walthan, 

3 I Sall. 1 g Suppoſe E. Breedon had ſaid to the Defendant, * 1 

x es, + have forfeited tlie eftate; and you muſt pay the rent to Dr. Bree. 

e don * the payment $dUſU hav been protected: now if her conduct 

amount to à confirmation of the payment, it miſt have the ſame 

et, according to the maxim that mnit Fati-babitio Fetpo-trabitir 

er mandalo Priori æquiparutur. This cannot be called a voluntary 

S > 855 payment by the tenant, for if Dr. Brredon had diſtrained and 

—_ avowed in replevin for rent i in arrear, what plea it un bar could the 

1 ttenant have ſet up? Not was it 4 payment by thiſtake, Having 

been made with the knowledge of the irs" ie hom all the 
5 faulr and laces muſt be imputed. N 

„ BoLLER J. If money be paid to A. op the dlreclion of B. 

it is a good payment to B.; but can never agree that if money 

e paid to A. ſimply with the knowledge of B., it will be a 

55 payment to B. Suppoſe that one diſſeiſes another of an eſtate 

oY : 25 . nine, in r oof the rents and an with the 


b ber . not recover d 15 tenant 2 e will ag "oa there 
mie , muſt. be conſent, direction, and authority. Here there clearly 
5 was no order. This poor woman thought that ſhe was not entitled 
. the rent: Dr. Arkan. Therefore Wied it Wy > foe of Os in 


490 r how it can WA ere a Tha Sen peg it 1h 
Would have done the ſame if ſhe had been appriſed of her right? 
oth has been, argued, chat if Dr. Breedon, had diſtrained and avowed. 
in repleyin, the. tenant could have made no anſwer; but I ſee 
no difficulty in that. Every tenant is bound by bis attornment; 
_ 4the1 Defendant, might bave- pleaded hat he did not hold. as tenant 

1 .to Dr. Breedon ; i. and if Dr. Breedon had fad, 80 Jop have attorned 
8585 to me,” the Defendant, might have anſwered, 1 did that on 
_£* your miſrepreſentatiqn,, who. claimed. as remainder-man ;” and 


.might have n that Mrs. Breedon was All alive and entitled. 
| 5 2 „ in TOLED If 


3 


1 


If Mrs Breedon had ordered the Defendant to pay the money to 1998. 
Dr. Breedotr, the payment could never afterwards have been qu 
tioned. The tenant in that caſe would have had nothing to do with 
any tranſaction between Mrs. Breedon and Dr. Breedon, be the title x 1528875 we 
what it might: if he had obeyed the order of Mrs. Breedon, it would | 
| have been a payment to her agent. The next queſtion then is, 
whether. there be any thing in Mrs. Breedon's conduct which 
amounts to a confirmation of the payment? Now, to conſtitute 
that, ſome act muſt appear to have been done by her with Know- 
ledge of her own ſituation. Here a right to the rent was inſiſted upon 
by Dr. Brcedon and Mrs. Breedon, being deceived both in point 5 
law and fact, acquieſced in the payment of that rent to another 
to which ſhe was entitled. Her right, therefore, ſtands as it did 
"before Dr. rect, whoſe claim was „ clone, aduaxſs, een * 
rent at all. B tw” JOY I po 
Harn . 1 continue a the: opinion hk I held at the ial. 
It on not ſeem to me that the Defendant was under any peculiar 
difficulty. . He might have had recourſe. to a bill in equity to be 
indemnified. | What was ſaid by my Brother Shepherd | ſtruck me 
very much. Suppoſe a a leaſe made, and a perſon claim as heir at 
law, to whom the rent is paid; and after wards the tru: -beir at law is 
diſcovered, wil: it be Gaid that he ſhall not recover? | 
 Rooke J. The tenant having taken! a leaſe from Mrs. 1 
3 anſwer for the defect of rent. She made à miſtake, and 
thought ber. title at an end when it was not; the miſtake Was af. 


terwards diſcovered, and her executor i 18 therefore now eee Wh 


. 
e 14 Roe 
* m C08 r 
9 recovering my: eat 4 0 n . : 
1 7 2 
+ . * 0 
. 4 Re. . 7 *% A : E * * * 9 1 KAY. | 25 * ſharg 
8 oY ” 6] 5 "> * 1 * * l 12 F ", y . M7 © : "ot 3 8 \ 1 I de a 
2 . 1 Ok 8 2 . 2 1 71 * & % . 8 * * r S8 4 A 2 N " n 4G oy * N 
„ i! « - 2.44 - : #4 * f - Ws 
— 15 ? * . Ry 1 8 * . : 
T „* Eo” ; 4 ' ONE 65 e e 
5 7 * 3 Vn .! ̃7²˙ /! IE g $ A, V 5 
7 1 JJV ᷣ ͤ ͤ ͤgö“— ß ̃ÿœͤ ] „ IE LIT 7 * W434 ws & * 
N X | 66 + %y ] : 
Ly _—v * & $ k « 1 N . $6. 8 * * 8 WY + 6? , * f 
© "OY SEED 4 15 4 8 * 3 "i % * 45 8 L f 4 ** 8 4. * 1 1 ” * 1 8 8 : ; . 
> 3 * J ; del, 4 15 ; a 5 2 1 *  # $05 1 5 „ — 80 — 7 2 
f * 
of 851 ABE H Barron, 55 Now. tothe 
* 
Nurs, ;xecut LO T % M. c . 
* 4 . 1 4 3 . 3 6 - 1 F 
: p 8 7 o "2 7 2 5 1 [ 1 1 "& c #- * fe on 4 7 F J 5 We B 7 290 hs 5 4 p 
n Bros) DON. HANKS. og an 5 
1 5 * 5 * N 8 F + ; 20 % ? Ng ; ; F ae 
36 2 N N * ; „ . 85 | 22 Fu > Ps * * 2 G 5 th : ; , 1 3 . : ; e 
$ to 1 * : RY pb 7 % a : 4 . 3 N q A > 7 4 pet a 8 > . 
#4 % 


© 


T RESPASE. The feſt © babe was 22 "ner cho falling, | Wher a ge- | 
0 neral verdici 


Fm down, grubbing: up, proſtrating, and deſtroying the tim- ds ies” 
ber⸗trees and other trees, and the under wood and coppices of E208, 2 
underwood of Elizabeth Breedon deceafed, in her life-time, of the of which is 


ad, and 1 it 


value of 300 25 and the buſhes and boughs thereof coming taking, 4275 by 
the Judge's 
and eartyin away, and converting to che uſe of the Defendant. notes that the 
s ö „ FY. ö W ee Me 7-1 e N 3 MF Fe Jury calen- 
laed the damages on evidence applicable to the good: count Fre as Court will Dd the verdict by en- 
MEET by on "aw batt 8 Was « N W to the bad Roe allo. 6 
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ur Tying away the 
OP” ds: ard ares ler . band b eee buſhes, and 
. boughs of te tid Elizabeth deceaſed, in bet hie ume, of the value 
* "8 other: 300l. FFF 
Plea. Not e 100 3 os R nie keg 3 1 
At the trial before Heath 6 1 at 5 5 Berb/hire Os aides at 
: 4 5 een it was proved that the Defendant (che remainder-man 
mentioned in the laſt caſe, and who had acted on an idea that Z/iza- 
beth: Bretdon had forfeited her intereſt in the premiſes by a ſup- 
poſed marriage with one Milliam Williams) cut down the wood in 
_ queſtion + and the ſeveral ſums. of money for which he fold the 
different parcels being aſcertained; the j Jury found a verdict for the 
Pla zintiff with general damages to that amount, but if the Court 
| Gould be of opinion that the action was not wagte. then a 
i "VER to be entered for the D Defendant. CC TR 
Hlowever, Milliamr Serjt. on a former day l obtained a 
5 rule to ſhew cauſe why the judgment ſhould not be arreſted: 
Le Blanc now ſhewed cauſe againſt that rule. Admitting "0 
_ ani executor cannot maintain this action for trees cut down in the 
; kfe-time of his teſtator (a), under the firſt count of this declaration, 
et as it appears by the report that the evidence on which the 
5 verdict of the jury was founded applies to the ſecond count only, 
the Court” e WORE. any: mr we + 9 8 00 a verdidt on that 
4 5 count.” Ps Ws 
* Williams ehr. tn aer ” his wit; eee Ya as evi- 
4 Wis was produced at the trial of tlie fact of cutting down the 
1 tS trees, and the jury had given general damages, the Court could 
not apply thoſe damages to the ſecond count only, and that if 
. therefore the firſt count was bad, the judgment muſt be arreſted. 
ä As evidence was given at the trial of. the fact of 
5 cutting down, if there had been no other evidence to ſhew on what 
| ground the damages were given by the jury, it certainly would 
not be competent to the Court to alter the verdict. But in this 
5 . ., aſe there Was evidence. to ſhew that the damages given by the 
Z jury were compounded of the different ſums for which the parcels 
. 5 of wood cut down by the Defendant were ſold. This circum- 
| di 150 nt tears, hes entitle the e po alter the 5 and the 
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Court muſt conſider the * in the FR light as if a verdi had 1798. = 
been found for the coop on the firſt e and 1 the Plain- 2 


WI 0 
5 1 7 REEDON. 
Fes ee, u Rule diſcharged 0 
ta) 2 and hither v. Haptin, 2 bo 730. ale \ Tae, v. Goter, 1 I E. BI. « 72. 1 
EVE Po owes Dent v. _ gh 
: 4 N 4106 LL . Srons. e's FA ASI + $i 3 ; 2 ' Now: 19th. 4 


* 


Aerion e on a the. auth "5 1 T hs firſt e count of the 1 A letter writ- 
claration, after ating that the. Plaintiff, was a land- ſurveyor, bbc . tied 


"averred that the Defendant, intending to injure him in his reputa- ingPlainuf 


« a villain,” 


tion and hurt him in his profeſſion, wrongfully and, maliciouſly, held aQion- 
wrote and publiſhed a certain ſcandalous, malicious, and defama- — 9 2 
tory libel, in the form of, and as a letter addreſſed to one NM. B. to — 4 | 
whom the Plaintiff was indebted in a large ſum of money, in 
which letter Was contaiged, of and concerning the Plaintiff, the 
following matter: bk After the communication I had. with your, 
4 ſon in your abſence, I bur little thought you would have been 

« © made the dupe of one of the moſt infernal villains that ever diſ- 
« graced human nature; but I ſuppoſe you were deceived by thoſe 
whom you thought well of, and whom he will deceive if they 
4 will give him an opportunity; ; Lam told they are reſpectable, 
« and how they can be connected with him is the moſt aſtoniſhing 2 8 

« « thing to me; Mr. H. writes me you called upon him (meaning 
the Plaintiff) on the fubject of your account, for which: the vil- 
4 lain gave you his note at ſive months; that the Defendant i in 
further proſecution of his ſaid malice ſent the faid letter to the faid 
X B., to the great hurt, prejudice, all 3 injury of the Plaintiff, 
and to his great diſcredit and diſgrace. .. There were other counts 
on words ſpoken in derogation of che Plaintiff's - profeſſional cha- 
racter, and of his ability to pay his debts. The concluſion; re- 
ferring to all the counts, ſtated that the Plaintiff Ae ſpecial 
damage in conſequence of publiſhing the ſaid libel and ſpeaking | 
the ſaid words, vis. that he was arreſted by. the ſaid M. B. for the VFA 
um which he owed to him, is Gat he, lot his buten bs. hb 67 ns 
Plea. The general iſſue. / 7 by 8 
This came on to be tried at wh © Bedford ga . as 
te Plaintiff having failed in proving the ſpecial: damage laid. 
| Macdonald Ch, B B. was of opinion that; mga ear on x hich the ſirſt 
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acklonable, and directed a we 


Wo rdict for the Defendant. 


eden for mn however, contending that the letter 
actienable, the Chief Baron aſked the jury what damages 
. they would give Nah the Plaintiff ten to a verdict in 
. regs law. The jury auſwered 
. Sellon Serjt. on a former day obtained a 825 to ew cauſe why 
„ rn Ivy the verdict for the Defendant ſhould not be ſet aſide, and a verdia 
Fe he ge: . be entered on the firſt count for the Plaintiff for I 5. on the ground 
ttthat though che words in the firſt count might not be actionable, 
ee only ſpoken, yet that being committed to writing, 907 were ſo. 
| co FU "Blane'Serjt. was this day to have ſhewn „„ 
e Court expreſſing them ſelves clearly: of aglitios that any 
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5 5 4 ng contumely (a) on the party, 
55 es arguing the point, and the 
3 TY © © Rule was made abſolute b). 
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wa. | 3 2 8% 809. Firagib. 253) 45 Nur v, 
| : 8) Sir Vel. Aan v x. Culpepper ,* 1 2 Wil. 403. King v. Sir Edward 
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1 8 Sh. 124. 2 She. Ra Fe "Harman v. Dela-/ 


Now. 2oth. 


res, in, If Defeadznt _ 301. n 
No bring money 4 £ A c aſfumpſt 5 as. to: that hg” e e ind rome the 
_ 4. Fand m money into court. The Plaintiff replied an original ſued out on a 

may take it particular day, and that the money was not tendered. before that 


out, though VVV 
i bs reply that day, but tock the money out of court. %% ͤ 6 
e tender . 
oe rule having been obtained on. Pb day, calling, on the 


Fray _ Plai to ſhew cauſe why the replication | to the plea of tender 


A 
VVV be ſtruck out, on the ground of the bunt having 
. „ admitted the tender by taking the money out of! court: F 
„„ Ze Blanc Serjt. now ſhewed cauſe. In. an action 25 ic caſe, 

. er the cauſe of action does not ariſe from the non: payment of 
„„ En Rs 2 part cular ſum at a particular day, the plea of tender admits the 
q tendered to be due to the Plaintiff, and only denies his right 


di0o damages beyond that ſat, But to the ſum tendered the Plain- 
tiff will be entitled, even though he ſhould be nonſuited or a ver- 


. 55 dick paſs againſt him, becauſe the Defendant. has. admitted fo much 
ne Tay 5 to be due to him: nor will the Court retain that money in their 
ua, eh ag belong to the/Plaiatif, in order to ſceure the 
AD Go TE: 1 WY 55 i 85 1 " 8 DTS 5 Pale | Defendant's 
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= Daſendai's coſts Cor eee wa IP: Hard . 


. 
Ceurieil and Shpbera Sein contra.” It is cad i x rarer s 
Prac. p. 1 50. that * If a tender be pleaded with a ?ozjour Pr: ifh, 
4 and the money brought into court, if the Plaintiff would go for 
further damages he muſt not take the money out of Court, but 


4 take iſſue on the tender, or reply a requeſt and refuſal; and if ſuch | 


_ 's jſſue is found againſt him he will be barred of his action: but if 
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4 he take the money tendered out of eourt, „Judgment is given for 


| the Defendant to go quit 4 and a caſe f in this court of Qi v. 
: onen, TL 5 Geo, 1. C. B. is there cited. This doctriue is perfectly 

agreeable to the opinion ef Lord Holt, in the caſes of Horn v. 

Lewin. 1 Lord Raym. 643. and Burton v. Bouter. 2 Lord Raym. 


EE. And the reaſon why a party ſhould not take money out of 


court when he traverſes the tender, is given in Hill v. Williams, 


Barner 358. 3d ed., namely, that the replication to the tender is 


4 refuſal to accept the money. 
Bui LER J. This is a point of practice which I had thought as 


1 dearly ſettled, 2s any point. ever was; and 1 am much deceived „ 
it has not been more chan once before the Court of King s Bench. 
Li is perkectiy certain, that whatever may become of this action, 
the Plaintiff will be entitled to the money tendered ; and if that be 
the caſe, by what right can. the, Court retain it, as a ſecurity for | 


= # ” * 


he Defendant s coſts, on the chance of a verdict being given in his 


| favour? 1 agree that if the Plaintiff be negligent and do * 
the money. out of court until after a verdict has paſſed for the De- 


A fendani, that the Court, will lay bold of, it to ſecure the Defendant's 


| Colts a); and 11 it could be ſhewn that t the Plaintiff was now in 
| :that ſituation, che Court would not let him take out the money | 
without doing juſtice to the Defendant: . It being onee admitted - 


5 thut the Plaintiff will be entitled to the money tendered at all 
events, the application mult fall to the ground, The reaſon given 

I in Barner againſt, allowing the Plaintiff to take the. money out of 
court is abſurd ; that caſe is therefore „ela de Fe, and the preſent 
application reſts upon no other foundation re the opinion of a 
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12798. Court with accuracy, but whoſe aſſettion in this caſe is ' unſup- 


"_ 77 44 X mou by ee and d contradicted by reaſoͤn. 
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3 In an We ed a 11. Ny . | "the Plaintif, aſter a n was allowed 
be C. B. 5. as exeoutor!De- | to take money out of Court which had been 
 -fendant havipg paid money into court on the | paid in an the common rule. But it was 


15 common rule, was allowed to take it out | there ſaid that if money be paid into court 
' again After a notſuit ; but It was faid that | on A plea of tender, and Plaintiff takes iſſue 

2 if Deſfendant bad not been enecutor or ad- on the tender Which is found againſt him, 
miniſtrator, the Plaintiff ſhould haye bad the. | the. Defendant ſhall have the money. Vid. 
money: and accordingly a ſimilar applica- - alſo. 21 1 E. 4. 25- ph. 15. Co. Lite. 207, 4. 
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0 objectecd, that an attachment bad already iſſued againſt the 
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0 bail being a waver of the bail-bond, the | dail-bond,. and then Plaintiff may oppoſe 
=—_ Court of K. B. reſolved, that as the heriff | the bail FF 
5 eee ee ee winds 1 6 


> — ̃ꝓ — — 
= = — 7 — — 


Y 
: : 6 « 2 x a 
_ :! * * % 1 : e ” C | , 
14 >. ; 5 Y B — 2 : GS hs Th FER, ny. £ / . 
: / We" _ OO LOGS" | 1 1 | Ez ; 
1 94 f — At a 5 5 x LY _ - . £ a 44 ” * 
l 15 x ; ot , ) MN > or" A” i * * 4 b 1 5 0 4 > ” 5 . 7 ; a . 
＋ 5 N 28 : * 
14 4 
»4 
14 5 
1 k 
* 
4 . 
4 4 
R i 
, Mo 
7 * 
« : N 
is * 
— 
= 
* 
* 
4 
— 
* - 
9 
* 
- * a 
> . 5 — — 
F FE 
$ r f 
1 of 4 
— * ** 1 
4 3 # F 
„ F 5 - - 4 
7 A i » * 
4 4 1 * ' * 
. 2 N f . JY * 
* % x * bei 
3 4 4 } - 2 A 
5 © 3 Ni d . & - 
: * ; * ; l * 5 x - 
* 6 
$ $ 4 . » - #: ; " | ', FN 
\ 3 Saks ; 3 "2 to a0) = 


In "he THF: whern "YEAR « OF GEORGE mn 


Drexinson, Executor, Ge. % Horx. Wow, sik. 
3h FAM Serjt. mobed to make 4 rule abſolute for ſetting aſide The Court 
et a 
4. judgment and watrant' of attorney, given to ſecure an an- judgwent 


d 
nity" on the ground that a clauſe of redemption contained | in the of axtorney: 


01 T3 15% given to 
deed was not inſerted in the memorial. cure an ag 


I Blanc Serjt. on the part of the Plaintiff, admitted the "FL (a) be gee 2. 
erect 1n e 

Fry againſt bim, but obſerved that as this was the caſe of an memorial, 
execiitor Who could not be aware of the nature of the deeds, it 815 cots 
3 1 9 TLS Was the caſe 
: would be hard to oblige ! him to pay coſts. e e 1 
e the Court "Rug of that TR made V 
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| Bot haviog been regularly, put; i in Lad; 8 4 . 5 TV Where my 
fendant s attorney gave a notice of juſtification to the Plain- put in e 


put in and 


ifs attorney, to the following effect: 5 Take notice that J. R., er wg 


* of . will be added to the bail already put in, and that the 4 
« bid K. and FJobn Binford of whom vou have already had. mo . | 
« notice, will on, c. juſtify, Cc. Jobn Binford , was fully n 


deſerib d when originally put in, though no zem Was added; Ws 1 


K * #1 12 


to his dame f in this notice. 8 755 t r e 
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Shepherd, Serjt. oppoſed. the Juſtification, jag * . a as ff Laney 
tion of John Binfard ſhould have been inſerted in the notice. 5 
Le Blanc Serjt. contrd, contended, that when bail are y — 
put. in, no deſcription need be inſerted in the notice, and that the 
Defendant therefore bad, done all that was AE in TP 
the added bail. a £57 ij 


be Court Gnding « on en 1 te 5 cid 1 bail 
are Saucy, PS n and. e 16, it is dot fa. mee: 05 ag 
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\HE | Defeidave * been nn we an mer 
1 be for non-payment | of money to the Plaintiff, in a cauſe of 


ing LY 1 v. Mungay, which he had received as attorney, Was this 


under 
Lords af, day brought up to be diſcharged under the Lords act. 


that his cte- 


Aitor is dend. Runnington Serjt. in oppoſition to bis diſcharge, it, produced 


| SR. an n affidavit that by accounts of the Hate. of M*into/b's health, 
ap atrach- very lately received from Bath, there was every reaſon to believe 


meat for not 


paying over that he was no longer alive; and urged that if he were dead, 


money re- 5 
ceived by there was no one to whom notice could be given according to 


1 I : the Proyiſions of the act; adly, he contended, that as the De- 


1 fendant Was "impriſoned by anchor, ing was not * 


ppc able (a) under the ſtatute. '' + | 


The.Cout But the Court over-ruled both PSY wig as to the laſt, 


0 cannot under © 
ie words of that an attachment for. non-payment of money is an execution (6). 


1 . mo- Nuuningion then Applieil to the Court to remand the Priſoner 
derade the on payment of a leſs ſum than 35 6. ber week, inſiſting that 


ſum to-be 
paid — che Court was anthorized ſo to do, both by the words of 3 32 Geo. 2. 


2 if 13. which directs the Court to diſcharge the — 


| 4 de War umeſs the creditor will fi Ign a note to pay and allow weekly I 


"hack wy oof « ſum nos excertling 2.5. 44.” and by the cafe of Hill v. Mad. 
; IA Jmore, Barnes 387. ed. 3. where the Court ſaid that they had 
Such note power to moderate the allowance, and remanded the Defendant 
. upon che Plaintif*s alewiag bim 64% pe week; he added that 
— 4ouY there was ſtrong reaſon for the Court to. exereiſe their power in 


N ſonment was, that the De- 
fendant had received money as attorney in a cauſe, and retained 
it in his own hands when he ought to have paid. it oer. 

The ejected the application;being of opinien that the words 
of the-laft act (c) which extend theallowanee to 35. 64. per week, 
40 not leave any diſcretionary Onur in the Court. by 4th Bak eo.” 


uy, 
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@) Sed vid, Rex v. Jenks + cx. " 36. kram, or aſigns, TY ou boch e 
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— fornan-payment ofceſs. „ in the manver mentioned: in the. lait 20 

- may be diſcharged onder the Lords act. “with reſpect to the allowance not excerd- 

Vid. „n Rex v. Pickerill, 4'T. . ing 25. 4d fer week, to pay and allow 

TE ang Boe . itgfan, 5 R. 186. f weekly a ſum-not exceeding 3 -. 6.4, 38 
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When the diſcharge Was about to take place, the attorney con- 1798. 


—_ for M*Into/b gave a note 0 then Oy! allowance of TE 
po 6d. ſigned by himſelf. j | | . 
Sed per Bot ER J. be note adac tet given by die party 185 
in the ſuit, though in ſome caſes it may be ſigned by his attpracy' 
here it has 'been ns that the W imſelf is deac. 
11 er nm * en 5 x Let the n be diſcharged. 
Hooax + v. . Pace, VVV 
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L. 5. 1 Serj. moved IP a "ill ni ih to ) ſlay proceedings ON | Proceedings 
as 205 on a ſingle 
a ſingle bond on Py *oE 103 . W porta with the a of Te 
7 of the action. „ by the Court 


8 Serjt. for the Plaintiff, Nated, that * TY 555 * 0 
us, whether the Blaintiff' was entitled to en on which they 1 
: vie to- take the opinion of the Court,” 115 15 . e 
The bond was in this form. | fs 7 5 
Know all men by theſe preſents, har L R. b. Page am held i 
Any bound-unto A. Hogan, maſter of the ſhip Cornwallis, in 
05 good and lawful money of Great Brilain, to be paid to 
the ſaid M. Augen, his executors, adminiſtrators, and aſſigns, in 

. conſideration of being found in a paſſage by the ſaid M. Hogan, © 
And on the fame ration as the ſeamen of the ſaid ſhip, with all 
medical aſſiſtance during the ſaid voyage to England, for which 
| payment to be well and truly paid, I bind myſeif, my executors, 
und adminiſtrators, firmly + an ai e r ere 1 7 e eee 
5 W gt May, 36 Geo. 3. e 
+ be Court oy of -opinion, e no intereſt tought to be 
oat A: VF  Rule-abſolute a). 


2 Saks, in * 61. bond: cotdi- cormp, vor r any. day certain for payment ex- 
y towed for the payment of a leſſer ſum; on Preſſed. Fargubar. rt v. Ari, 7 7. K. 
. which. io tereſt muſt be paid from the day of | 124. 
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ing apart 
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allies be made in the original action; ; which practice, he faid, 


had been adopted in order to ſave expence to the parties. 

' Sed per Bur RR J. The action on the bail- bond is depending : : 
55 chen why ſhould not this affidavit 
againſt the bail is commenced, as if a motion be made to cancel the 


be read ? Where indeed; no action 


'bail-bond, the Anda muſt be intitled in the original action; for 
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unjeſs it be intitled in 9 action, 
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s Weſtminſter ſittings 


in this term, when it appeared, that the Defendant was the wife 


that ſhe kept an hotel, and that 


of one Wells who was then living, but that for the laſt four or 


joſtice ne. fire years the: had gone by the name of Kitchin, having lived 
during that time as- miſtreſs with a perſon of that name (a); 


the action was brought by the 


Plaintiff AS A carpenter, for materials found; and work done, in 


fitting up the hotel. 


ö The learned Judge directed the jury, in 


caſe they ſhould be of opinion that the Defendant was living in 1 
ſtate of open adultery at the time of the contract made, to find a 
verdict for the Plaintiff, for as the huſband under thoſe circum- 


ſtances would not then be liable, 


be liable herſelf (9). A verdict 


P laintiff. | 


No point was ſaved for the opinion of the 


he thought that the wife muſt 
was accordingly found fob the 


Williams Serjt. on this day moved for a rule to ſhew . as 
the verdict ſhould not be ſet aſide, and a new trial be had on the 


authority of elne v. Brown, 


4 N. N. 766., whees it was de- 


eided on demurrer, that a replication to a Plea of coverture was 


bad becauſe it was deſtitute of 


(a) In 8 v. Ss $4 41 & 


| „ B R. Bull. N. P. 136, and in 


Hudſon v. Brent, ſitiiogs after Hi. T. 26 
Ges. 3. coram Lord Maazſſeld, Eſp. N. P. 

14. i es held that if a man cohabits with 
4 woman, allows her to aſſume bis name and | 
Pate her to tbe world as his wife, though | 
in fa@ he is not married to her, yet 5 16 


- liable to her contracts for neceflarics,.. 
(6) It. was taken, for granted by 15 


the principle on which all the 


| V. Scott, I Low. 4. that the wit . never 


be charged; though they differed as to the 
liability of the huſband. And in Hatchet 
v. Badduley, 2 Bl. Rep. 1082. Blackftone J. 

beld, that although the bolband were not 
bound 10 pay the debt, it did not follow #3 
a legal conſequence that the wife ſhould be 
compelled alone: and'be was of opinion in 


chat caſe, ;that'rbe _— not he reco- 


er Bag ach 


e on both SO | in n and ue 1 


. en 
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8 . viz. a 80e maintenance. ff; hos Ian 21 
1 Bus LER J. This caſe comes before the Court 210 very as 3% / 
| Grant circumſtances from thoſe of the caſe cited. The queſtion oa | 
4 there aroſe on demurrer, whereas this is a motion to ſet aſide a ver- = 
dict. Motions for new trials are governed by the diſcretion of the 
| Court. Where the Judge at Nj, %½ Prins has thought fit to ſave a 

point; the Court has been in the habit of conſidering itſelf in the 
ſituation of a judge, at the time of the objection raiſed. But this 
caſe comes before us without any point ſaved, and therefore we 
muſt look to the general juſtice of the caſe before we interpoſe by 
| granting a new trial; nor is it neceſſary that we ſhould nicely 

examine whether the Defendant be ſtrictly liable in point of law. 
Truhe leading reported deciſion on the ſubje of granting new trials 

is that of the Dutcheſs of Mazarine (a). There can be no doubt 
but that was the caſe of a verdict againſt law; yet the 90 ſaid 
that as the juſtice and conſcience of the cale were clearly with 
the verdiQ, they would not interpoſe (8). Here it is perfectly clear, 
that the huſband was not liable: that point was ſolemnly decided 
in the Court of King' 8 Bench i in a eaſe which was tried before mem 
nt T7 aunton (9); there it appeared that the wife had been turned N 
I out of doors by her huſband, and afterwards committed adultery, ö; 
but, be fore the cauſe of action acerued, bad ceaſed to live in a ſtate _ 
: of adultery, : and had offered to return; and the Court held, that in 
conſequence of the, woman, having , once gone off with an 
adulterer, the huſband. was diſcharged for ever. Here ene . 
the bulband is is not liable; and if the wife be not, the ſtands in a 
molt miſerable condition. How i is ſhe. to find the means of ſup» 
porting herſelf? How 1 is the to procure even a joint of meat for 
her daily ſubſiſten ce? ? She can obtain no credit, unleſs the be liable 
for her debt: her ſituation would be melancholy in the extreme. 


A But whether the be oi liable, or not, it. appears that ſhe has 


hi 1 Salk. "oy 2 ball. eis | . 0% n 85 Eb Mace 2 1 

() Vid. etiam Smith v. Bramſton; Smith | Wilkinſon v. Payne, 4 V. R. 468.— But 17 

v. Frampton c Anonymous, Paſs; 8 Mill. 3; ö the Court had conſidered the verdict i in the 

J. R. and Smith v. Page, 2 Salk, 644 Spark: || preſent caſeto be clearly wrong in point of 

v. Micr, 2 Sali. 648. Dunkly v. Wade, | law: 9. whether à new trial would not 

2 fl 6 53. Geſlin v. Willcock, C J. 2 Wilf. have been granted ? For in #/4//ort v. Raftally 

306. 1 9 5 v. Appleyard, * B. 3 Will. 1 4.7. E. 753. it was ſaid by the Court, that 

293. All 42. Hnarher v. Sit John Pe ſpall | there was no'inſtarice in which a new trial 

Burt. 2 Black, 1297. Dor v, Williane, Coup. had been refuſed, whete ISS 
622," Farewell v, Cbalft and Others, 1 | ceeded- upon the miſtake or, miſdireRtion of 56 

Burr. 53. Dr. Burton v. Thompſon, 2 Burr. | the judge. Tar 5 
diy. _—_ n 1 wer La Cue . e 6 . K. en * 

Woot. - „ | we 


— 7 . U 


ö 


"4 > 9 T4 
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| E. Reed as a 'feme ſole; that de has repreſented herſelf / as ſuch, and 
„ e haas obtained credit under that character. The defence therefore 
„ diſhoneſt: and unconſcientious, and on Rhay: PORES 1 think "Tat 
e e. the Court ought: not to interpoſe. ee 
e HE ATA J. On the laſt — agree with my Broder k Buller, 
| | wha that as the Defendant has lived and contracted as a feme ſole 

dhe ought to be liable for her debhts. 

Rook J. I am of the ſame opinion. 29-2; 

CY. M. liamt took a by his motion 0 


Ef — * 


4 ö 15 N Via, 5. e Gain v. le, . Mow. 27th, and the caſes there cited. 
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pleintiff was 4 wprerrarus bor. for wotk and labour dose, I on n the 
employed to | bs 34 


=: for Defend- | At he ttial Bore: Ralle J. at. the: 2 ell l fittings, i in this 


ant who was. 


RE. — term, it appeared by the evidence of a ſervant maid 6f the De- 
| 9 IP. W . 3 fendant, (who! was alſo a daughter of the "Plaintiff, ) that the De- 


wy held fendant Was 4 proſtitute, aud that this action was brought to 


to which the recover the amount of a bill delivered for waſhing : done by the 


clothes might 


be applied, Plaintiff's wife. By the bill of particulars it was ſhewn that the 


i 
| 85 
[i . 
AT a not bar 
i 
| 
t1 


Plaintiff of articles waſhed, conſiſted principally of expenſive dreſſes, and that 
= > > there were alfo* ſome gentlemen” 8 night-caps ; ; the witneſs ſwore 
4 n that the former were for the purpoſe of enabling , che Defendant 


: appear at public places, and that the latter were worn by thoſe 


* e perſons who” flept with her miſtreſs. She alſo proved that the 
RR 2 - and his wife had full Knowledge of the Defendant's 
1 5 „ fituation, and of the purpoſes to which the articles in queſtion 
1 were applied. The learned Judge, on an objection taken to the 
| : | - Plaintiff? g "recovery under theſe .circuwftances, was of. opinion, 
[ 2 that no ſuch immorality in the contract on the part of the 
Plaintiff had been W N as ie to ee the. Afton, ) * edi | 
1 for the Plaintiff. ; : i 


3 _ + -Gockell Serjt. now re . a _ to ec e fate vibe the ver- 
ZS ia ſhould. not be let aſide and a nonſuit be entered, and eited Crisp 
8 Churchill: Z. 34 Geo. 3. coram Eyre Ch. J., where in an action 
—_ for uſe and occupation of a lodging, it being ſet up that the De- 
—_ | fendant was an infant and a proſtitute, the Chief Juſtice Was of 

1 e 2 that thoſe circumſtances were no bar to the action, as 
both an infant and a proſtitute gh have a lodging; but it being 
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of proſtitution, and with a knowledge on the part of the Plaintift 
of that fact, he held that the action was not maintainable (a). 

BorLER J. What do you mean by the expreſſion of clothes 
uſed for the purpoſes of proſtitution ? This unfortunate woman 
muſt have clean linen, and it is impoſſible for the Court to take 
into conſideration which of theſe articles were uſed by the De- 
fendant to an improper purpoſe, and which were not. As to the caſe 
before my Lord Chief Juſtice, I ſuppoſe the lodgings were hired for 
the expreſs purpoſe of enabling two perſons to meet there, which 


: the Defendant made of it cannot affect the contract. 
HzArn and Rookx Juſtices being of the ſame opinion, 
Cuclell took nothing by his motion. 3 


6 vid. etiam Cirarda 0 ' Richardſon, | was ruled by Lord Lee, at the Weſtminſter 
hun Caf. N. P 15 where the ſame point «| fittings after Eafter term 33 Ces. + Cs 


2 
3 


Worrs EY Din 


- 


WE Plaintif TE filed his en the Defendant ap- 
peared, but never took the declaration out of the office : 
: hw the time for pleading Was out, the Plot ſigned judgment 
without having demanded a plea. | 
A rule 2% having been obtained to ſet aſide this judgment for 
irregularity, | . 
Clayton Serjt. now thewed TY and e that if the De- 
> does not take the declaration out/of the office no demand 
of a plea need be made, for if the Defendant pleads without 1 
| taken the deelaration out of the office, his plea is a nullity (a). © 
3 Sbepberd Serjt. contra urged, that the Defendant is not bound to 
5 take the declaration out of the office till he actually —_ 
The Court, on inquiry of the officers as to the practice, having 
ö found a difference of opinion, ſaid, that although the Defendant 
muſt take the declaration out of the office before he pleads, yet 
that as he may take it out the very hour before he pleads, the 
= Plaintiff opght not to rd Judgment without demanding a plea. . 
5 | WES Rule abſolute without colts, 
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1 no 
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pO that the lodging was let to the Defendant for purpoles 


Jounzon; 


would certainly be unlawful. Here the Plaintiff's wife was em- Rs 
ployed generally to waſh the Defendant's linen, and the uſe which | 


Nov. 24th, 


Plaintiff can- 
not ſigu judg- 


ment for want 


of a plea, 
without de- 


manding one: 


though De- 
fendant has 
not taken the 
declaration | 
out of the 
office. 


3 ll 


: Ez * 


, — 


8 : 
N 


Though 


there be 
not 15 days 
between the 


idee and re- 


turn of a ca- 


pias, yet it is 
amendable. 
If a capi as per 
continuance be 
relle d on the 
ſame day as 

the original 


original ca- 
pias may be 


ſued out to 


Warrant it, 
though ſuch - 


new original 
bear veſte be- 


fore the cauſe 


of 3 ac- 
cxued. 
Taking out a 


ſammons be- 
fore a Judge 
to ſtay pro- 
ceedings on 


| thebail-bond, 


is a waver of 
an irregula- 

rity in tne 
notice of de- 


_ Flaration, 


; 


— 7 5 


— 


3 


1 409. „ed. 3. 5 
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5 A nuance was teſted on the ſame day as the original capias, whereas 


the notice of declaration ſeveral againſt Thomas only. 1355 


2 BI. 918. 8. 25 Bourchier v. Wittle, 1 H. Bl. 291. 2dly, That 
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hie one, Ge. Res o the Sheriff, v. On 


eee and Tnouns. 


A* e of — 9 at the ſait of the Plaintiff, 1 
ih Morrow of Al! Souls, having. iſſued againſt the De- 
fendant Owen and one Michael Hughes, Owen on the 8th Novem- 
ber. put in bail with the Filizer, and immediately gave the Plain- 
tiff notice thereof. Hughes left the kingdom. The Plaintiff find- 
ing that the Defendant Owen had by miſtake put in his bail with 
the Filizer inſtead of the Prothonotary (wich whom in attachments 
of privilege bail ſhould be put in) waited till the expiration of the 
time for perfecting bail, then took an aſſignment of the bail-bond, 
and ſued out a capras ad reſpondendum upon it againſt the preſent 
' Defendants, 72 d the 6th November, returnable the 18th November, 
with a copy of which the Defendant Thamar was ſerved: but Owen 
not having been ſerved with it, the Plaintiff ſued out a capias Her con- 
linuance, alſo tele d 6th November, with a copy of which Owen was 
ſerved. A notice was delivered to the Defendant Thomas of a 
declaration againſt him only. On the 20th! November bail in the 
original action were e put in Tor: Ty Defendant Owen with the Pro- 
thonotary. e ON ITT 

A rule 11 jo was OTST on 2 a former 035 to ſet aſide the pro- 
ceedings on the bail- bond for irregularity, on three grounds: 
Iſt, Becauſe there were not fifteen days between the tele and 
return of the original caþias : 2dly, Becauſe the capias per conli- 


it ſhould have been tete d on the return-day of ſuch capias- 
Lor, Becauſe the Writ was joint againſt Owen and 27777 and 


# i 1 " 
s af 
E 


Marſhall Serjt. this day ſhewed cauſe, and nee rſt, that 
the capias was amendable (a), Carty v. Aſpley, C. BY 3 Will, 454. 


a capias per continuance may bear tefie on any day; or that if neceſ- 
ſary a new original capias may be ſued out, bearing tefte ſuch a 
Gay as will warrant the caþias per continuance, in the ſame manner 
as an original caßias ad Satisfaciendum may be ſued out, where a 
Defendant has s been taken on a THOR: ad harry iſſued into 


e e ; eg 420. ed. 3. and What "or 
3 1 H, Bl. 223. - 


(a) Vide tamen Wi allies: v. 7 W e 
Atkinſon v. 7. auler, 


© 1N-THE THIRTY-NINTH YEAR-OF GEORGE III. 


7: 4 different county from that in which the action 18 brought (a). 


2 3dly,. That if there were any irregularity 3 in the notice of declara- 


tion, the Defendant had waved it by taking out a ſummons before 
3 2 judge to ſtay. proceedings on the bail-bond, on the uſual terms. 


: He ſtated that the Plaintiff would not have taken an aſſignment of 


the bail-bond for the Defendant's miſtake i in putting in bail, but to 
"pre vent the expence of being obliged to. Proceed to outlawry againſt 


Hg ber, who had fled the kingdom. fe, | 


Le Blanc Serjt. contrs, inſiſted, iſt, that the power of amendment 
| being diſcretionary. in the Court, they would not exerciſe that 


7 power in favour of the Plaintiff i in a caſe of ſuch ſharp praQtice as 


the preſent. 2dly, That it is abſurd for the capias per continuance 


o bear tefle on-the ſame day as the original command, and that if 
ſuch a new original capias as was ſuggeſted by the other ſide were 
ſued out, it would bear ze/ic before the cauſe of action accrued. 


zaly, That no irregularities, which could be taken advantage of. 


when the parties went before the Judge, were waved by that ap- 
\ 3 the of which was the ſame as that now before the 


| Court. 1 


Burr zx 55 The ff objedion. is of no 27 for i it Sa 


appears by authorities that the Court will alter a capias ſo as to 
make fifteen days between the 22 and return. Here a miſtake 
was committed by the Defendant in putting in his bail; and in 
ſtrictneſs I cannot ſay that the aſſignment. of the bail- bond was 


irregular, but as the Plaintiff had notice that the bail were put in, 


I think it was ſuch ſharp practice on his part, as to juſtify the 
Court in finding ſome means to prevent him from getting his coſts 


by i It. The ſecond objection is to the capias fer continuance, but 
an original capias may be ſued out to warfant that; and it will be 


no objection to ſuch original capias that it will bear 7% before the 


ceauſe of action acerued (6). have often talked wich the late Mr. 
Juſtice Gould on this ſubject, who went great lengths in amending 


Writs of capias, and his reaſon was, that as a writ of capras never 


appears on the record, it is of no conſequence whether it bear e/tec 
before or after the cauſe of action accrued; and if a /atitat may be 


ſued out (as it certainly (e) may) before the cauſe of action accrues, 


| and a capias may not, the courts of King“ $ Bench and Common 
Heb are not on an =__ footing. As to. the third objection, , it, 


* 


e elan v. March, 6 N mae. ad Another v. Smith, 2 * 


45) 1 Crompton's Pr. 265. np. Pf. F. B. 962, 7. Foſter v. Bonner, Ons * ant” 
e Sh 7 * vide 1 Sellon Pr. 55. ed, 2. Tn * 1 Fo R. 4. N 
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bas been held that taking any ſtep 1 in a cauſe, as appearing (a) is 
à waver of any irregularity. Now it does ſeem that the taking 
out a ſummons i in this caſe was a ſtep; for unleſs the Defendant 
was ſerved with a writ in conſequence of which he was obliged to 
appear, why ſhould he go before a Judge to be relieved? By ſo 
doing he allows that he has been ſerved with proceſs to which he 
ought to be anſwerable. The only thing to be confidered is, on 
what terms the Court ſhould ſtay proceedings on the bail. bond. 
Now as the praQtice on the part of the Plaintiff has been fo ex- 
ceedingly ſharp, I think the order ſhould be to ſtay proceedings 
on the bail-bond without coſts, the Defendant Owen undertaking 
not to plead in abatement that Hughes, who has __ the kingdom, 


is not joined i in the declaration. 


Andi in this way the Court made 


The rule abſolute, 


WY 3 Another v. Mong, widow, ant, 2 50. | 


— 
. . 1 1 1 
3 


; 32 Fa [- 


Nov. 24+ Dres, Demandant, v. Bock and Others, T enants. 


Bn ” 


NHEPHERD- Suits Being . a rule to e cauſe why pro- 
D ceedings on a writ of partition ſhould not be ſtayed, on the 
eee ground of a notice of the writ, with a copy thereof, not having, 


purſued in according to the directions of the 8 & 9 Will 5 2. It. 1. 3 


writ of par- 
tition, applies been ſerved forty days before the return 


Where the te- 


wa eee Fa 1. only applies to caſes of ſigning judgment (2) by default 
for want of appearance, whereas here the tenants had appeared. 
8 admitted the conſtruction of the er to be a 


rs fu na Le Blanc Serjt. ſhewed cauſe, and obſerved that the 8 & 9 Mill. z. 


: him, | 9 5 9 $2 2 
And the Coun being of the fame opinion 1 
ET 73 | Diſcharge the rule. 
1 8 1 5 8 4 Vid. Halton v. The Earl of Than, 2 5 1134. 


Wrarr and Others D. Suze... 


e 4 Brkt Serie W 5 a rule to thew cauſe why the Defendant 
1 ſhould not be diſcharged out of cuſtody on filing common bail 


bail, ſtating g 


- * that F. 8. on an objection to the affidavit to hold to bail, in which it was 


. has made 


4 no tender to pay in notes of the Bank of England”. excludes the we of 85 other 80 having 


| tendered for nec * 9 n with 37 Geo. c. 45. WA 


FW 1 11 8 . 5 5 Fora _ 


3 
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Perſon for him, conſiſtently with the affidavit. 

— BULEER J. 

fendant, it would have been an offer by the Defendant. 
. Blanc "oy nothing ab his motion. 


i 


7 5 : 1 . 8 95 Vid. 37- Geo. z. e. 45 9. 


1 er eden. Others . Cue. 


JH $ was an JAS on a policy of aſſurance ae by the 


= | Defendant on the 8th December 1797, for 200 l., on goods 
: thipped. on board the Elizabeth, Captain Speroce, from Rotterdam 
to Hull, at a premium of two guineas and a half per Cent. The 
firſt count of the declaration ſtated that the Plaintiffs cauſed to be 
made the policy of aſſurance, purporting thereby and containing 
therein that Barrett and Co. agents, tbe names of Barrett and Co. 
being che uſual ſtyle and firm of dealing of the perſons reſiding 1 in 
Great: Britain, who received the, order. for and effected the ſaid 
poliey of aſſurance, as well in their own names as for and in the 
name and Rames of all and every other perſon or perſons to whom 
the ſame did might, or ſhould appertain, in part or in all, did 
; make aſſurance, &c. ; and. the ſaid firſt count averred the intereſt to 
be in the Plaintiffs, and that the inſurance was made on their ac- 
bunt, and for their uſe and benefit ; 'Þ chat the ſhip failed. on the 
voyage joſured with the goods on board and that in the courſe. of 
that voyage ſhe was captured. by the French, and the goods and 
the voyage loſt. There were alſo counts for money had and 
received, and money paid. The Deferidant' pleaded the general 
ilſue now. afſump/it, it, on which iſſue was, joined; and paid te Lg 
mium into court on che count for money had and received. 


This cauſe came on to be tried by a ſpecial j jury at the laſt Hulgz 


Was found for the Plaintiffs for 194 4 15 6, 1 to Fog nu 
of the Court « on the following „ I Ned -1-4 * " 
The Plaintiff, being Britiſb cathy e in 1 gave 


alta! 5 n. he 


& e 


»< 1 5 ＋ 


4 of 15 e Hake) of England, * ebe it chou have been worn 
generally that no tender was made; for though J. Smee might have 
made no ſuch tender, yet it might have been made by ſome other 


If any other perſon had made an offer for the De- 


in 7 rinity. term at Cuildball, before Eyre Ch. J., when a verdict 


order to' e 1 2 8 and Cd. e n (alſd reſident 


New. zöth. 


If the name 
of the broker 
effecting a 
Policy of in- 
ſurance be in- 
ſerted in the 


policy as 


Agent, in 
is a ſufficient 


| compliance 


with the 28 


Seo. 3. c. 56. 


Goods, the 
produce of 
Holland, pur- 
chaſed in that 
country du- 
ring hoſtili- 


ties between 
Holland and 


Great Bri- 
tain, by a © 
Britiſh agent 
reſidentthere, 
and ſhipped 
for Britiſo 
ſubje&s, were 
inſured by 
them in this 
country; 
held, that this 
was a legal 
inſurance. 


by Bert 
. 


Olson. ; 


oe 09 5 1 2 2 and ou, v. Fay ante, 


* 
1 2 
F Ye ; 2 5 
1 4 © 1 
— 


Ain Aon) to eee the policy i in Gunſtion, who: as brokers effected 
the fame in their -own name and ufuabfirm of Barreit and Co., 


deſeribing themſelves therein agents. The ſhip Elizabeth was a 
neutral veſſel belonging to H. Bauerman and Son, of Greet V and 


ELVMAS TE 1 by 


_ Embaden in Pruſſia, bound on the voyage "inſured from Rotterdam 
to Hul, on which ſhe-failed, and was captured as ſtated in the 


| declaration; ; and the Plaintiffs had goods on board her for the 


voyage inſured of greater value than the amount inſured. The 
faid goods, conſiſting of ſixty caſks of madders, were purchaſed for 
the Plaintiffs, and on their account, at Rotterdam, by Robert Twijs 
their agent reſident there. When the goods were purchaſed on 


«the Plaintiffs' account, and alſo at the. time of the ſhipping and cap- 


ture thereof, and when the ſaid inſurance Was made, open hoſtilities 
| had commenced and then exiſted between Great Britain and the 
1 perſons exercifing the powers of government in the United States. 
. During all that time it was and is the coriſtant practice to enter 
5 goods at the Cuſtom-houſe direct from Holland, and was never 
ümpeded, though the officer at the Cuſtom-houſe knew whence 
| they came, as he always inquired WHORE r they were aliens or 


1 on account of the alien dutyʒ/. 


The queſtions for the opinion of the Gp were, et wiede ö 
ie name of Barrett and Co. agents, inſerted i in the policy, were 

a a ſufficient” compliance with the Rat.” 28 Geb. 3. C. 56. ? 2dly, 
Whether the aid inſurance on the ſaid goods were legal N 

Heywood Serjt. for the Plaintiffs. The firſt queſtion i in this caſe 


his point, 


| : 55 2 harder this policy, effected in the name of Barrett and Co. 
ah 0 a8 agents, has ſufficiently -complied with 28 Oro. 6 As 
however, has been decided in the courſe of this term, 


not only i in this court(a)," but alſo in: the court of King s Bench (6), 
10 ſhall leave it without any further argument, and paſs to the 
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0639 The eötlsie gu was the al alluded to: 

De Vignier v. Swanſon, B. R. Nev. 16th. 
e a policy of aſſurance effected in 
the name of Grandcles Mee and Co., who | 
- were brokers to the Plaintiff, and #{fo agents 
to her in ſeveral money tranſactions. The, 
„Plaintiff, as well as Graudelu and Co. re- 
Aided in London. The latter were not called 
agents in the policy, but in the declaration 
Were ſtated to be. the perſons refidiog in 


"Rn — ad WT. 5 


— 
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by * 


ion, vi. whether an inſurance on goods * by 


e „ 


% 'and. 8 the laid; tee“ - 


tereſt in the Plaintiff was averred. A ver- 


dict was found for the Plaintiff, and a rule 
v for a nonſuit obtained, on an objeQion 
to the form of the policy as not ſufficiently 
| complying with the 28 Geo. 3. c. 56. becauſe 
effected in the name of Grandclot and Co., 
without ſtating them to be agent. This 


point was to have been argued this day, but 


Lord Kenyon faid he was ſurpriſed to find 


the rule had been drawn up, as there was 


ve | | nothing in the caſe. '. Accordiogly the rule, 
4. 3 a Great Baitais who ec the order for 4 3 argument, was diſcharged. | 


_aBritifo | 


iv rig TEIRTY-NINTEE YEAR OF CEOROE m. 


0 * 7 110% ſubject in an enemy s country, and ſhipped for this 
couotry on bis own account in a neutral veſſel, be legal? Suppoſe 
the property in diſpute to have belonged to the Plaintiff before the 
commencement of the preſent war, will it be contended that in 
juch caſe he would be precluded from bringing it home? What- 
ever may be the objection to allowing Briti/h ſubjects to export 
© goods, on the ground of ſuch exportation being of aſſiſtance to the 
enemy, there is no policy which forbids him to bring goods from 
| thenee, as that tends to diſtreſs the enemy. It is not laid down as 
a general propoſition in Crotius, Puffendorf, or Vattel that com- 
merce is prohibited between powers at war. There may be ordi- 
nances of particular countries to this effect, ſuch as that of Bar- | 
celong (a), of the year 1484, cited in Briſtoꝛo v. Towers, 6T. R. 45. 
and though Valin, tom. 2. p. 31., ſays, that every declaration of 
war contains a prohibition of commerce, yet it appears from the 
next paragraph, P. 3245 in Which he relies on the ordinances of 
France of the years 1543, art. 42. and 1584, art. 69., that his 
0 fervation mult be confined to the law of bis own nation: and 


tom. 1. p⸗ 128., from which it appears that the declarations of war 
bition of commerce with the enemy. Indeed if the declarations of 


bition, it would not affect this caſe, ſince the preſent war with 
Holland eommenced under a proclamation for general repriſals 
only. With reſpect to the law of England, Lord Mansfield, in Gi ft 
Maſon, 1 T. R. 851, ſaid, that he knew of two "caſes only i in 
which d ſubject- had been prohibited from trading with the enemy. 
The firſt of thoſe caſes (vis. 2 Roll. Abr, 173. Prerogative (I), 


mity with this kingdom, was held illegal) goes much farther than 
this, for the party there not only bought of the enemy, but ſold to 
biet: and the ſecond was a caſe of corn carried by a ſubject of this 
1 country to the enemy; now corn is elearly a contraband article i in 
time of war; for, though the commencement of hoſtilities does not 
create a probibition/of all commerce with enemies, yet it does of 
ſuch commerce as may be the means of affording them aſliſtance. 


mitted. two e to gp: into Scotland, which v was s Clearly N 2 


"IF 7% 2 17 * 5 8 * 


0 See af 2 gau. 2. M. 57. No. 1088. 


+ * 1 1 


this is-confirmed by a paſſage in Emerigon, Trait? des Aſſurances, 


3 [Heath J. In the caſe in Roll. Abr. the keepers of the truce per- 
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V. 


GCruison:. 


iſſued by the Kings of France always contained an expreſs prohi- 


| war iſſued by this country had uſually tontaliied the ſame prohi- 


Guerre, Where trading with Scotland, this ! in a general ſtate of en- 
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a in Ak to effect the: policy i in queſtion, who as brokers effected 


deſcribing themſelves therein agents. The ſhip Elizabeth was a 
neutral veſſel belonging to H. Bauerman and Son, of Greet] and 
 Embaden in Pruſſia, bound on the voyage inſured from Rorterdan, 
d 0 Hal, on which ſhe ſailed, and was captured as ſtated in the 
: declaration; and the Plaintiffs had goods on board her for the 
voyage inſured of greater value than the amount inſured. The 
Faid goods, conſiſting of ſixty caſks of madders, were purchaſed for 
the Plaintiffs, and on their account, at Rotterdam, by Robert Tr; uſs 


the ſame in their on name and ufuab firm of Barreit and Co., 


/ 


their agent reſident there. When the goods were purchaſed on 


tthe Plaintiffs' account, and alſo at the. time of the ſhipping and cap- 

_ * - thre thereof, and when the faid' inſurance was made, open hoſtilities 
- had commenced and then exiſted between Great Britain and the 
e perſons exerciſing the powers of government in the United States. 


they came, as he always inquired Whether they” were n or 
5 * on account of the ary TH 0 7H 
„ The queſtions for the opinion of the Cont were, wy Whether 
| be name of Barrei and Co. agents, inſerted 1 in the policy, were 
Wt ſufficient compliance with the ſtat. 28 Geb. 3. c. 56. 2dly, 
8 | Whether the ſaid inſurance on the ſaid goods were legal? 
8 an: | "Heywood Serjt. for the Plaintiffs. The firſt queſtion in this caſe 
ed bs) whether this policy, effected in the name of Barrett and Co. 


WA 48 agents, has ſufficiently complied with 28 Geo. 47: 56. ! As 
5 8 5 5 i point, however, has been decided in the courſe of this term, 

A ; not only i in this court ( but alſo in the court of King” $ Bench (6), 
257 . 1 ſhalt leave It without any further argument, and paſs to the 
2 ſecont Jedes, "VIS, whether an inſurance « on n goods purchaſed by 


1 e Br N CR). 4444. 47 FL n +38 wg SK "Lge 1 FF BY 
- (a) Pol elf nd ou, v. Fry ante, | «and. eden the faid: aſlarance.”, u- 
ö W \| tereſt in the Plaintiff was averred, A ver- 
(8) The Guss wi the cath alluded to: dict was found for the Plaintif, and a rule 
De Vignier v. Sauanſon, B. R. Now. 16th. 5 vi, for a nonſuit obtained, on an objection 


Addion- on a policy of aſſurance effected in to the form of. the policy as not ſufficiently | 


che name of Grazdclos Mefle and Co., Wb [ | complying with the 28 Geo. 3. c. 56. becauſe 


VVV - were brokers to the Plaintiff, and alſo agents' effected in the name of "Grandclor and Co., 


d ber in ſeveral-money tranſactions. The, without ating them to be agent. This 
e Plaintiff, as well E Grandelos and Co. re- point was to have been argued this day, but 
mae in London, The latter were not called Lord Les ſaid he was ſurpriſed to find 
A 8gent in the policy, but in the declaration the rule had been drawn up, as there was 
were fiated 0 be “ tbe perſons refiding in | nothing in the caſe. Accordingly the rule, 
DADS "47 regs N who the * for 1 — — was hs 
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„ During all that time it was and is the coriſtant practice to enter 
„„ goods at the Cuſtom- houſe direct from Holland, and was never 
e impeded, though the officer at the Cuſtom- houſe knew whence 


IN THE THIR TT. 
= Britiſh ſubje& in an enemy 8 n and ſhipped for this 
country on his own account in a neutral veſſel, be legal? Suppoſe 
the property in diſpute to have belonged to the Plaintiff before the 
commencement of the preſent war, will it be contended that in 
Juch caſe he would be precluded from bringing i it home ? What- 
ever may be the objection. to allowing Briti/h ſubjects to export 
goods, on the ground of ſuch exportation being of aſſiſtance to the 
enemy, there is no policy which forbids him to bring goods from 
tbence, as that tends to diſtreſs the enemy. - It is not laid down as 
4 general propoſition in Grotius, Puffendorf, or Vattel that com- 
merce is prohibited between powers at war. There may be ordi- 
nanses of particular countries to this effect, ſuch as that of Bar- 
celona la), of the year 1484, cited in Briſtow v. Towers, 6 T. R. 45. 
and though Valin, tom. 2. P. 31., ſays, that every declaration of 


war contains a prohibition of commerce, yet it appears from the 


next paragraph, p. 32., in which he relies on the ordinances of 
4 Trance of the years 1543, art. 42. and 1584, art. 69., that his 
obſervation muſt be confined to the law of bis own nation: and 
- this is confirmed by a paſſage in Emerigon, Trait? des Aſſurances, 
; tom. 1. p⸗ 128., from which it appears that the declarations of war 


illued by the Kings of France always contained an expreſs prohi- 


bition of commerce with the enemy. Indeed if the declarations of 


q 


war iſſued by this country had uſually dor 


. Mn, 1 T. R. 85, ſaid, that he knew of two "caſes only i in 
which a ſubject had been prohibited from, trading with the enemy. 


The firſt" of thoſe caſes (viz. 2 Roll. Ar, 173.  Prerogative (TD), 
Guerre, where trading with Scotland, then in a general ſtate of en- 


mity with this kingdom, was held illegal) goes much farther than 


this, for the party there not only bought of the enemy, but ſold to Y 
bim: and the ſecond. was a caſe of corn carried bye a ſubject of this 


1 country: to the enemy; now corn is elearly a contraband article i in 
time of war; for, though the commencement of hoſtilities does not 


create a prohibition of all commerce with enemies, yet it does of 
ſuch commerce as may be the means of affording them aſſiſtance. 


ontained the "ſame prohi- 
bition, it would not affect this caſe, ſince the preſent war with 


Holland commenced under a proclamation for general repriſals 
only. With reſpect to the law of England, Lord eee engl in Gi it | 


BuLS: 7 


V. 


Gruison:. 


; {Heath J. In the caſe in Roll. Abr. the keepers, of the truce per- 


4 mitted two. 2 to 1 5 into > Scotland, 1 was e illegal 3 in 
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| 4 for by ding they exceeded their authority, as information 
might thereby have been given to the enemy. The ſecond caſe cited | 
by Lord Mangfeld happened in time of famine (a), and probably a 
rol proclamation ha  iſued prohibiting the exportation of corn (0). 
In Henkle v. The Royal Exchange Aſſurance Company, 1 Vez. 320. 
Lord Hardwicke obſerved that it might be going too far to ſay that 

all trading with enemies is unlawful. | With reſpect to the caſes of 

Brandon v. NMeſbitt, 6 T. R. 23. and Briflow v. Towers, 6 T. R. 35., 

A ſufficient to ſay that the actions in thoſe caſes were brought in 
Er | Favour of alien enemies: and it is clear that the decifions proceeded © 
= 15 : only on the ground of a diſability in the Plaintiffs at the time of 
the action brought, ſince Lord Kenyon in Branabn v. Neſbitt, when 

_ -commenting on the caſe of Ricord v. Bettingham, 3 Burr. 1734, 
and 1 Bl, 563. S. C., where it was held that an action by an 
„ |; enemy might be maintained on a ranſom bill, obſerved that the 
action there was not brought until peace was reſtored. It is certain 
that the Legiſlature of this country has not conſidered hoſtilities 

28. amouning to a general ee ee of importing articles from 

the enemy's country, ſince it has been thought neceſſary in every 
War from the reign of Charles the Second to this time, to paſs acts of 
parliament (c) for prohibiting or regulating the importation. of par- 
ticular articles during particular periods, which. would not have 
hy been requiſite, if Tuck; 1 ee n Aar, N in toto 
and for :!:... ME t> ks 

5 Williams Serie for ths 1 $ Yefer dant. __ The e De Vignier 
. Steanſon. is diſtinguiſhable from this, ſince the brokers who 
effected the policy there were the general agents of the Plaintiff, 

2 whereas here Barreit and Co. were nl. employed in this parti- 
cular tranſaction; the ſame ob obſervation will apply to Wolf v. Horn- 
Kalle, where that fact was much relied on by the Court. A 
mere broker is not within the words of the 28 Ged. 3., for be is 
neither the perſon imereſted, the canlignor, the conlignee, the per- 

| ſon giving the order for inſurance, nor the perſon. receiving it from 
thoſe who are intereſted. By the expreſſion “ as agents, uſed 
in this poliey, the underwri r has been deceiyed, ſince he may 
; Have, been N 40 duppale- hat ere 2400 Were the 0 
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* 111 bb 100 Park leber 438. | 2 0 of, Delnada „ee, Ports 

= enn is. founded - on tie mamufeript note . _ Ws. 5H 
= | es 8 of Gif 1. NMaſas eited in en * (e) See the ſe acts eine n 'the argo- 

1 the ſame book; p. 242. 2. | ment of Bri/ aw. v. Tauer, 6 T. R. oh 1, 

| LE Which would bring orie the | e „„ 
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3 agents of the Plaintiff, which 
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IN THE THIRTY-NINTH YEAR OF GEORGE IT, 


they do not appear to have been. | 


2dly, The ſuppoſition: of this property having belonged to the 
Plaintiff before the commencement of the war, is excluded by the 
| caſe . It i is eſtabliſhed by Briffow v. Towers that the inſurance of 


enemy 8 property 1s illegal; and though the judgment! in that caſe 


appears to have been given with 


reference to Brandon v. Neſbitt, 


yet they were different; ; for as there was a plea of alien enemy 


in the one and not in the other, 


we muſt conclude that Briflow V. 


Towers was decided on the illegality of the trade. With reſpect to 


che policy of the queſtion, this caſe is ſtronger than the two above 8 


mentioned deciſions; for if it be not-lawful for an enemy to ſpend 


his, money here to the. advantage of this country, it certainly can- 


not be lawful for a Brit id ſubje 


8 to enrich the enemy by pur- 


chaſing his goods. | By the caſe in 2 Noll. Abr. 173. Prerogative 
(L). Guerre, it diſtinQly, appears that it is illegal! for an Engliſhman 


to traffic in the enemy's country. 


puts an end to all amity and commerce (a). 


The commencement of hoſtilities 
If this neutral veſſel 


-had been captured by an Engliſb ſhip of war, though the veſſel 


would have been reſtored to the 
general practice of the Court of 


I deciſion by the Lords Commiſſioners of Appeal, in the Lowiſa 


owners, it is clear, bath from the 
Adimiralty, and from the expreſs 


18.0; retha, Henſlop, . 3d April 178 1, that the as would have 


Pals n-condemned as lawful prize Er. ba, ane 


. Que] 7515 70. in. 15 68. 
p. 19). 15 "ed. 1267 8 f 
205 Jobs . K irkparrick "Fett. of London 1 
tc} and Appellant, againſt Henry Smed- 
4 5 LT As as (See 1 Pro- ; 


1 


ment of hoſtilities between Great Bri Pan and 


TN 4 $343 


L enn do remit * to London if a fa- 
voutable opportunity ſhould offer, and ts 


act under the firm of Grivegnie and Co. 
Part of the cargo claimed conſiſted of wines 
taken, from the above-mentioned ſtores,. and 
iche reſidue (with the exception of two 
cheſſs of bams, which were & preſent. from 


| Grivegnee) of goods, the produce of Spain, 
ie 2 5 previous to the commence. | purchaſed by; Grivegnee, for the partners, 


and by their order. 'I'beſe goods were 


bann, in, 1779, traded to Malaga, and had ſhipped on th April 1180, by Grivegnee, on 


an ehabliſhed houſe there: at which place 
2 eber, one of ihe partners, reſided, will 
within ten. months previous to the war. On 
4 bis leavin g Malaga conſiderable quantities of | 
wine and other merchandize belonging to che 
4 uſe, anddepoſi ted in vaults and warehouſes | 
"fer apart for ihe-ſamE; were left in the hands 
of one Henry Eri vag nac, a*Flening by birth, 
and brougbt up in the houſe, who was fob 
f  fered to remain at Malaga as agent for the 
| Partners, "for the purpoſe" of pteſerving + 
the wines for them during hoſtilities, with - 


% 


WT 


bbard the Louiſa Margaretha, à Dutch ſhip, 
furniſhed with a paſs or ſea- brief according 
| to -treaty;:for the ſole purpoſe of being re- 
mitted to the partnerſhip; but. to prevent its 


perty of \Eng/iomen,' it was expreſſed in the 
bills of lading that they were ſhipped on 


ceive 14 per cent. on the gods remitted, 


5 7 y 
N — 2 
= 


** no perſon whatever except the three 
2®.. 


| Heywood . 


being known in Sai that they were ihe pro- 


neutral account and riſk, and to be delivered 
at Offend, for which port the. ſhip was char- 
teted and cleared out. Griveęnte was ta te- 


_ Partners 


349 


©» 


1798. 


r 


BeLL 


Giso. 


% 
- 
* 
* 


| 
1 
I 
'Y 
1 
* 


* 
. 
N 5 £ 
at a 1 8 ” 
Oromo Imago og bag . OPTI os qo hY Germ — — 


2 % ” 
* * 
4 4 * » . » 
” 
ee 2 tt enrmagy _ q G 
— — 1 —— —  bts rn 
1 _ — CON „ 
2 1 — Tow — A 


—— — 


| 0 
1 
76 
4 
1 
G8 
VF 
4 
1 
1 ö 
1 
Ly. 
F . 
5 4 
* 45 
1 
1 
4 
1 
1 
N 1 
Tt: 
7 
BI 
11 
2 1 
1 
F 
FH 
i : N 
BY 
N [1 
of 
8+ 
i $$ 
448 
#7 
1 
X 11 
1 
„ 
oy 
£ | 
4 
x 
I 
; 1 
* 
1 
_ 
- » _KY 
— 1 
: ! 
$ 


_ 
2 - 3 5 n ” 
— — N - 7 & — = 
4 „ ——— 8 ——— D n — — — — — 


- 
— . - GAP” I AI ery Treo — — 5 reer —̃ (—v— : . T a = n — 
— FIAT. — . . ˙ IE ICI — SEES — 8 - 7 — — NE — — - 
> —— Tj—ͤ— 
, ; F . * % 
4 5 R . a 
— 4 b ; 
* 


= USED GA AIDS VOY PI PAY ROE x POSE HAGUE EIS EY Be FACT IAA 
-W; 
2 * 
4 
* * 
n 7 


— — ——o——ö . e hs ah a Hf hn 
ot "_ * a - - 
- + 
- 


2 * 
7 * 
3 * . 1 b * 
p a Þ 3s ö 
4 — 


| 5 Wen 
a <G1L50N. | 


„ by the States General of 'the United Pros © 


BRL. 


The ſhip ſer ſail on the 1ith of April from 
Malaga, but being obliged to put back, 


_ "Griweguee, before the could ſail again, re- 8 


ceived a letter from the partnerſhip, order- | 
ing bim to ſend the ſhip direct to Londen, 
under the expeRation of her being protected 


by the Leyant bill, [1] then pending in par- 
liament. She accordingly ſailed direct for 


London on the 24ft April; and on the 15th. | <9mprebend many cargoes, the produce of 


May was captured by a Britiſb privateer near 
the Exgliſb coaſt. ' On the iſt of June 1780 
the Court of Admiralty; by conſent of 
the parties, feſtored the ſhip, reſerving the | 
| adjudication of the cargo; but on the 8th. 
| Fuh following condemned it as lawful prize. 
From this determination there was an appeal 
A Tarn r 155 
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vt, For that it is ſofficiently proved that 


the goods claimed were at the ſhipping and 
capture thereof the ſole. property of Meſſrs. 


| Kirkpatrick and Co. Britiſh © ſubje&s, who. 

Mad no other means of conveying hem with. 
oy from Spain. 5 

- 20, For that the order of Council ſul- 

8 156 the Dutch treaty bears date the 


a7th of April 1780, and. the ſkip laſt failed | 


from Malaga the 24ſt of the ſame monch, fo | 
"thati it was impoſſible for Mefirs. Hana |. 
aud Co. to have countermanded the voyage, 
"and that 'undoubtedly Mr.” Grivegnee had 


reckoned ( on the peculiar privileges enjoyed | 


vinces reſpecling their trade and navigation [ 
in time of war, and it is ſubmitted that the 
Judge of the Admiraliy Court has'confſtrued 
the ſuſpenſion dire led hy the ſaid order of 
\Council as referring to the times and places 
of capture; whereas, as is alſo ſubmitted, 
An reference was intended to be had at the f 
time of the ſhip's departure from the ports | 
of loading ; for that otherwiſe the avowed: | 
object of delay in the ſuſpenſion by the ſaid | 
order, to wit, from @ regard to the intereft of, | 
_ individuals, and adefire to prevent their /uffer- | 
© ing by any ferpriſe, would not be auſwered, 
inaſmuch as it is impoſſible (ab was the caſe | 
in the preſent voyage) to dire the alteration 


css IN MICHARLMAS TERM 


1798; con Eywood 3 in reply - The caſes of Brandon v. Ne #/bitt and Briſtow 
v. Towers muſt both be conſidered / as having e on 


partners in London was intereſted in them. 


8 45 mould be either re-exported in a limited 
I time, if the act ſhould net Paſs, or pay the 


the 


. Por ng EN trade bill (which 
| paſſed previous to the arrival of this faipin 
England) authorized the importation of ſuch 
goods direct from the Mediterranean in neu- 
tral ſhips; and that this was the intention of 


the Legiſlature in paſſing this act is maniſeſt, 
inaſmuch as the act, which Was not paſſed till 
the month of June 1780, had retroſpect to 
the iſt of the preceding January, in order to 


Spain, within the Streights of Gibraltar, 
(which, in expectation that the act would 
have paſſed ſooner than it did, ) had been im. 
ported by Brieif ſubjetts in foreign veſſels, 
(and in every reſpect under the ſame cir- 
| cumilances with this cargo,) and depoſited 
by. an order of the Lords of the Treaſury in 
the King's warehouſes, on bond that they 


| duties if it ſhould ; and when the act had 
| paſſed, they were admitted to an entry ac- 
cordingliy; and ſiace that period the pro- 
duce of Maloga, and other ports of Spain 
within the Mediterranean, has continued to 
| be imported directly from the Places of their 
growth, in foreign veſſels, in virtue, as is 
underſtood, of the ſaid Levant trade bill. 


| | Reaſons for the Reſpondent. 

1] Becauſe after dQual hoſtilities between 
two fates, and the ifluing of letters of ge- 
neral repriſals, all trade and intercourſe be- 
tween the ſabje&s of thoſe fates is illegal, 
1] even though no expreſs prohibition of trade 
[ ſhould be iſſued, becauſe every ſubjett is by 
virtue of his allegiance obliged to aflift his 
{ King and diftreſs the enemy ia the utmoſt 
of his abilities, and not to aid or aſſiſt _ 
either by trade or otherwiſe, EN 
Ly 2d, Becauſe if Brits merchants were 
permitted in time of war to import Fire 
| 4040, this kingdom immediately from and 
the produce of the territories of the enemy, 
under a pretence that the articles amported 
were ſuch as were their property and depo- 
ſired. in their warehouſes prior to hoſtilities, 
it would operate to a very alarming degree; 
their warehouſes might be conſtantly ſup- 
plied by their agents during the whole war, 


* 


. — bad * * . 14 * continual and amen trade might 
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favour of an alien enemy: 


« ſtate.” adly, As the bills of 


| queſtion, ſince it is ſtated in the 


of the mere policy. 


be kaffled 0 che! very beet benefi and | 


(ſupport of dhe enemy. ot 
+ 39, Becauſe in this aſa befides 3 wines 
Abel by the appellant, as having been 


| houſes in Spain prior to hoſtilities, there i is. 
a conſiderable quantity of other goods: 
- claimed by bim 25 bis property, and as 
 $ayjog(heen bought in Hai by his orders | 
_-ince the commencement of hoſtilities; which 
_ avowal of a trade ſo repugnant to his duty, | 
#8 B ſubject will, it is boped, not 
; ps warrant the ſentence of condemnation 
of the property claimed, but N the 
| claimant to exemplary colts, 
4th, Becauſe the Levant act, on which | 
Mr. Eſeete the appellant, ſeems in a great 
mes ſure to reſt his cauſe, is not applicable | 
tothe preſent caſe, ſuch act being calculated 
only to permit an importation into Great | 
a from neutral ports, and in neutral 
bottoms, of ſuch goods as could not before 
die been imported in any other than Bri. | 
e hips, but not to give any countenance | 


1 


his propetty, end: depoſited: in (his ware-. 2 


A. 
1 > 


1 
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et * to the 9 of Great Britain 
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the ſame principle, VIS. that an action cannot be maintained in 
that having been expreſsly ſtated as 

che ground of the former deciſion, and the Court having profeſſed 
in the latter caſe to be governed by the authority of the former. 
The caſe cited from the Cockpit may have been determined on two 
| grounds very different from thoſe on which this caſe reſts. 1ſt, The 
goods at the time of the capture might have been conſidered as 
belonging to perſons inbabiting in Spain: for though the Plaintiffs 
themſelves were reſident in Londbn, they had a partner (a) reſident 
at Malaga, where the houſe of buſineſs was continued. Which brings 
| the eaſe within the command of the proclamation for repriſals, 
4 to ſeize the goods of all perſons inhabiting within the enemy's 


lading were made out to Oftend, 


which was not the real port of diſcharge, the documents were 
2 fraudulent. With reſpect to the policy of allowing the trade in 


caſe to be uſual for the Cuſtom- 


/ uſe to permit goods to be imported under circumſtances ſimilar 
40 the preſent, this ſort of trade is at leaſt allowed by the Govern- 
ment of the country, who molt be n to be the boſt ien 5 


| . BuLLER J. (after 1 che aue "Op this 5 two i 
pony been raiſed; 1ſt, whether the pole which is deſcribed to 


to carry on a trade direQly or indiceQly . 
the enemy, in a neutral ſhip from a neutral 
port, and much leſs from an enemy's * 
to the port of Great Britain. 5 

On the 23d of April 1781 the Lords Com- 
mifliogers of Appeal (preſent Earl Bathurf, 
Preſident of the Council; Earls Saxdwich, 
Marchmont » Hill borough, Clarendon; Viſ- 
' count: Stormont ; Lords Grantham ;/ Lough- 


. borough, Ch. J. of the Common Pleas ; and 
Sirs Richard Worſley and Fohn Gooaricks) af- 


firmed the decree of the Court of Admiralty. 


See allo the cafe of the Saint Elizabeth, 


Iain, zgth Zune 1749 the Comte Mubres - 
] zorp, Willers, 18th July 1781; the Fortuna, 


Kock, 27th June 1795 ; and the Freedes 


| otherwiſe Yreede, Backman 4th. Fuly 1795, 
in the ſame Court. To which may be added 


what was ſaid by Lord Mansfield in Gift v. 
Maſon, 1 T. R. 85. viz. By the maritime 
20 law, trading with an enemy is cauſe of . 


ec confiſcation in a ſabjeQ ; but this does not 


«© extend to a neutral veſſel ?“ 


09 _ tamen. See the eaſe fapra, 
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tek been en Barrett and Co. as agents — comhplics 
with che 28 C. g.? L think this queſtion ought now at leaſt to be 
Auite at reſt, two deciſions having been alreatly made upon this 
ſubject within the term; one in this court, and one in the King's 
Bench; both of which are directly in point. It may be material 
to remember, that previous to the paſſing of che 25 and 28 G. 3. 
many objections were made by the merchants, that policies in their 
frame were ſo looſe and incorrect, that àn under Writer had no p- 
portunity of knowing the nature of the ting infuted,” or who 
the perſons were for whom be inſared; Great inconvenience 
aide; as appears by the preumbie of one of the ſtatutes 6) from 
the/circumſtance of many policies Being made in blank, in con- 
lequence of which the underwriters were not led to the Know- 
ledge of any of ths parties. 1 remember it was the convetfation 
both in Weſtminfer-batl aid out of tat place, that the under- 
We writers watited to know the name of ſomebody concerned ; though 
it was not ſo material who that perſon would be. And why was 
chis delt wis becauſe though they might not knew the name of 
che priicipal, yet if they were in poſſeffn of the name of the 
perſon who brought forward the policy, they might have ſome 
| pg ng that if *thkr 'Berſda' Was a Hirchant'of character, or a 
reſpectable broker, he would not be engaged in à diſheneſt tranſ. 
aQion: : ſuch as I remember to have been not unfrequent in the 
CC rle of laſt war; vx. the inſurance of ſhips and cargoes,” which 
were only cätflell out för the purpoſe . of being. ſunk, In this 
caſe the, with of the underwriters has been complied avith;as well 
as what the Legiſlature-thought fit to direct; fot che nate of the 
Le 4 eng to effect the policy hag been Inſerted. 


; 


— — 


was 3 0b even ſeated in dle policy kalt mY parites' work 87 bu 
only averred. in the declaration that they were ſo whereas here 
it is. expreſoly ſaid in the policy that Barrett and Oo. effected the 
| policy| ag agents,” by Which is impotted that t hey acted not on 
their own account, but on the part of ſomebody for whom they 
were Concerned, The ſecond queſtien is, "whether this policy on 


b „ 3 4 


g90ds being, "Engl. property, | purchaſed ſinde the commence- 


t tu n * 3%. . n 


(a) 25 Geo. 3. 6. 44. "Whereas i it bath — uſe and bench and e on Abo account ſack 
found by experience that the makiog or ef- ioſuraoces are made and effected, hath been 
ſecking inſurances on ſhips or, veſſels, and on | in many reſpects miſchie vous, and produc- 
| goods, merchandizes, and effects i in blank, tive of great inconveniencet, for remedy, 
5 and "without ſpecifying therein the name et "er Ws S. | 

| gr names of any perſon or Py for whoſe 


- ment 
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ment of hoſtilities, and: ſhipped at 1— be legal or not ? 

Noto in the firſt place, I take it to be extremely clear, that this 
zs not an ihſuranee on enemy's property, and that we have nothing 
to do with that conſideration here. Let us ſee what the caſe 
does ſite; It ſtates that the goods were purchaſed che Plaintiff 
at Roiterdam by his agent. But whoſe N they were before 


they were ſo purchaſed is not mentioned. They might have 


been the property of Danes or 'Stwedes, and then no objection 
could) be made: or they might have been the property of an 
8 mam; for it appears by the caſe, that the Plaintiff's agent 
ip lan was an Engliſbman; and if an Engliſbman could buy 
5 goods in Holland, why could not an Engliſbman alſo ſell goods 


there; and if theſe goods were boughr of an Engliſhman, it is 


perfeckiy immaterial whether they were purchaſed in England or 
ia Hlland. I cannot diſtinguiſh this from the caſe put by my 
Brother | Heywood. .» Suppoſe an Engliſomam, 

ment of hoſtilities; -to' have goods in an enemy's country; may 
he not bring them away? In ſuch caſes a time is generally li- 


_— for the ſubjects of the ſtate againſt which hoſtilities are 


commenced, to leave the country; and will it be ſaid, that during 
that time, they may not carry away their goods? But Iwill go 

one ſtep further. Iwill ſuppoſe that the party has ſtolen theſe 
Soodeg and that being in poſſeſſion of them at the time of the 
policy made, he wants to bring them home. The underwriter 


will have no right to go into the ſtate of the property previous to | 
be time when he inſured. Suppoſe: certain requiſites to have 


been geceſſary, by the Jaw. of Holland, to make a good ſale in 
4 2 land, ſhall the underwriter ſay that the goods were not ſold 
according to the law of Holland? Or if they were ſeized by a 
pirate;.and fold by him to the Plaiutiff, ſhall the underwriter ſet 


up that as a defence? Theſe caſes are too monſtrous to bear con- 


ſideration. What: is the nature of the contract of inſurance? It 3 
oſſeſſed of goods 


proceeds on this ground, that a party being pe 
Which be wiſhes to bring home deſires; to divide the riſæ with 


4 other perſons. Whether, the goods were improperly ſold to him 


not, provided he has paid the value, he is intereſted to the 


; —— ſhall not bring home their own property from an enemy's 


* Nothing but poſitive would warrant the Court | 
RET." hk e in 


amount, of them :,and. ſhall he not inſure them? The underirtiter 
2 cannot be permitted to go beyond the time when the goods were 


thipped... It has however been. contended, chat the ſubjects of this 


* 
1596. 
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in en that down as law. lb the Abies «< — have 
goods in an enemy's country, it is moſt clearly for the intereſt of 
this country that they ſhould be able to bring them home. In- 
dependent of caſes, we all know how: frequently this ſubject has 
been canvaſſed. If we look into the Parliamentary Debates i in 
” 746 and 1747, we ſhall ſee that Sir Dudley Ryder, Lord Manſ- 
_ Field, and the other great men of that time, argued the queſtion 
entirely on its expediency, and held that it was good policy to 
permit Labem on enemy's property. In later times I well re- 
member to have ſeen many policies tried profeſſedly on enemy 
4 property, without ever hearing the objection raiſed. Lord Manſ- 
ela did all i in his power to prevent ſo diſhonourable a defence 
5 being made. When the caſe: of Gi, v. Maſon came on, I more 
than once converſed with Lord Mangfeld on the ſubject, being 
deſirous to obisis, his opinion on the legality of ſuch inſurances, 
On che legality however, I never could get him to reaſon. He 
often bid 1 in 1 times it was conſidered. for the intereſt 
of the country to inſure enemy's property, and on the perſuaſion | 
of its being for thy. intereſt of the country, „he always diſcoun- 
tenanced any objection on that head. But tis never went beyond 
the und of R428 2. preſent I think fuck. inſurances 
are not expedient; the ſtate of the-countries at war is ſuch as to 
make them * But the underwriters have taken care that 
ſuch a caſe as this ſhall never ariſe again; for from the moment 
rhat any one underwr patio oe: is kind of defence, there 
was an end of inſurance on enemys property. It is not how- 
ever neceſſary to go ee dic of expedience: the legality 
of ſuch under: vriting is now pretty well ſettled (a). The caſe 
cited from the Cocpit oes not ſtrike me as governing this. We 
bave ſo looſe an account of it, and are ſo much left to gueſs at 
the grounds on Which the judgment Was founded, that it can 
have no effect here. een Aa —_— In anſwer. has been 
given do it, by obſerving that the documents appear to have been 
e But let us ſee whether er are not other grounds 
on which it might have proceeded. In time of war ſubjects of Great 
Britain have an agent ſettled and' nene at their houſe 
of buſineſs in Spain; are dealing in articles of the produce of Spain, 
and are carrying on trade in order to make a profit of thoſe goods, 


us a very different caſe from this. Here no profit goes ee 
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1 enemy There a.queſtion might have ariſen, whether ſome of -- 
the partners, being reſident in this country, ſhould fave the goods 
2 purchaſed. by the houſe abroad; on which queſtion conſiderable. 
doubts might. be entertained, nor am I now prepared. to give an 
opinion upon it. Being therefore ſo little informed of the grounds 
of che deciſion at the Coclpit, and conſequently not at all go- 
4 weed by it, I think it clear that this Plaintiff is entitlet. 
Harn J. I am of the fame opinion. With reſpect to the 


2 uy queſtion, whether the goods of a Britiſh ſubject purchaſed 
in an enemy country, after the commencement of hoſtilities, 


10 r in Holland in time of peace, or to have a factor in that 
y'; there has always been an Engliſb factory at Rotterdam, and 

1 ig W des 8 by ſome old acts of parliament to have been conſidered 
0 weritorious, that the Legiſlature thought fit to legitimate the 

children of Engl 0% ſubjects born there. That being ſo, if hoſtili- 
ties commence, muſt not the perſons refident there bring. their 

fortunes home? It is ſaid that, in this caſe, the goods were pur- 
6 chaſed fince the commencement of hoſtilities. But we muſt re- 


ber that a man cannot always remit his goods and effects to 


but only that chey bou ght theſe particular goods. Without there- 


| {which [ ſhould not. wiſh to decide without the Court being full,) 


be raiſed, as on the facts ſtated we ſhall rather intend for that 


The ſitga- 


vale cited from che Cockpit, gives me no ſatisfa 


Hon of che inſurer. will not be varied 
chaſed hefore or after hoſtiüties. e 
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; may not; be ſent hither? It is clearly competent to a Briti/h ſubject 


| another "country in ſpecie. He muſt convert them into ſuch 
1 d ; as will be mefebandizable i in the place to which he wiſhes 


40 remit: them. It. is not ſaid that theſe. parties carried on trade, 


fore infringing « on the general 84 1 whether a Brit ſb ſubject 
-may carry on trade in an enemy 8 country in time of war (a), 


1 beck point, as two deciſions have already been made on the ſubject 
1 this term, o one in this Court, and one in the King s Bench, it 
vill not be neceſſary to ſay any thing. The ſecond point turns on 


Againſt the inſured,) L think the Phintiff ought | to recover. The 5 


9 whether dhe g goods be PRE | a 
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but ſteering clear of that general queſtion, (which need not here 
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| ecilibns bolk he re 200 Wel King's Bench that” the policy is 
well warranted "in point” of form; * ſecondly,” the” Defendant Was 
' Hare at the time he malle the bree "what ſort of contract 
b 1 # waventeritig into, and his defence i is unconſcientious, but having 
ſetup that "defence we "muſt give judgment on the point of law, 
I own that in reading this caſe I cannot decide it clear of the 
5 general queſtion, whether 1 it be legal to traffic, during tim e of war 
1 Nan enemy 's country? he facts are ſo generally ſtated in the 
| caſe, "that they import to m undlerſtanding a general trading. 
260605 ve purchaſęd at Nolieruum; 'when' They were Pur- 
. tae EO "they were "ſhipped, and Mp they were captured, 


bpen'hoſtilities"exifted, © Under theſe eircumſtatices, if tlie Plain- 


been ſo expreſſed.” / Bat" being ſtated in 
necellity bri ings ötr the eee queftic 2 
Ni y to ay that I have great doubts, a M will not affect the 
udgment in this" caſe, ” my Brothers having already declared their 
Vo in favour of the Plaintiffs, 69 Had i it been neceflary to give 
an opinion on that queſtion, I ſhould have wiſhed for a further 
argument. 3 x] q 19 8 SEX fff 191-2 BE: ; IC Fo, Fi 5 0 en 9 
Aut VH'⅜hR 3 KT INOS + IF "T1 > 
PER FRE IR 1 Judginee for the Tin a, 
54; Sher? 3 #3. e „33 nk 10 721 remind 4 gol 25 
: g 9 The” Court was beta by the De- EY pipettes ithe application, 
ſendaot toallop aks caſe 40 be tartjed ite dat dhe other uhderwrigers, on the policy 
a ſpecial verdict, in order that it, might be were Yeu to_be boun Oy 4% deciſion i in 


carried into error, and i it was ſtated that a | error on this cals. But t urt being of 
al verdidt being »ſked for at the trial, opinion that ce inſured Sbght/ not any 
"Ira Oh, J. ſaid that a caſe might be made, longer to be kept out pf bis money by this 
and afterwards turned i into a ſpecial verdid | Apfonch, 0 the a ap argon: 3 
if the Court mould think j it neceſſary ; add wt TO ; R 


2 | 1 1 . ws 3. a 5 iy 2 * 4 3M % — 2 * 7 i . 
55 1 * 423 * 3 14 . * "2 Nu "© Ap 1 1 py 13 74 — 1 7 '*, es N56 
| | 2 ; & . 


way, 1 think it of 
on” which T am more 


WM 


: 3 . 
5 


* * 2 1 4 mY — ; 
„ ²˙·» mc eb . Tos PE 3 9 de 8 n 
{6% 4 1 c Tres N n. A. 5 05 «6a en ee 
. | * „ * „ 


81 ” Wo ESRD Ws 5 Ws, CE | Oy | ET 4 "of; #0 
| 1 {1 4 ; x 4 3 , ; 555 NOR . 72 "4 4 1 - J* * . 4 * 46 Dain 8 of, 
| | 3 124 -_ . 2 flo tf, 2 Abe : #08 * e 9 28 * "+ * 1522) 1 #71 bj % PE of +63 
4 - & a * 7 RY | ; 55 2 2 , 06 28. . | 
7 $ 5 5 ; * * 2 * 7 * : 
:Now. 26 th. . a we Fn #4 fo of: Z 3 558 5 N 0 Fe NS F % Ty if. {pg 
7 5 „„ n ** bs SHR 1 47 $3336 k % Tt 2 1 * 2 1 ie 4 x 4 
4 z . 4 % * 1 L 


— 9 9 x by” 5 
a 5 . * F* 5 


V 


wh 


in without 

any deſerip- 
tion, one of Ta 
whom proves 


"Thomas Timmer, Get. and John Thie, Gent. without any 


ther deſcription. Tue Plaintiff did” rjor'except to'the dall; but 


an attorney, 


and the- other attorney, auc *the 1 atter 4 porter, Wachmann, and ſhoe-black, at 
3 Lord. lin, töck an aff igo ment of tlie Hail<bon 17 1 
Plaintiff may pot it. . TA figs 2 rigs 5 FN 1 ol; Hregulari 


take an aſ- 


--1 al A Raves nift hg dag bee Shigin alen formge, daye | 


the bail. F 8 5 


* 
v4 
* 1 
* i 
oe 
2 Lo * 
* 4 
5 - | t 
ſ \ * Py } \ 
* 
% , 
_ hes 
I . * 
* * 1 
- oy 
* 
4 
. - 
8 
6 " # 
- 
— * . F 
- p * 
20 % 
* 1 | 2 
; >& 8 
= — 
* 1 * 
2 4 4 
- # * v 
; * 
. | FS. 8 = 5 * — 
* * 334 = 4 45 
3 — > 101 1 32 * > 
. 2 * 5 - ; 8 2 ah 


— 


| * JE/THIRTY-NINTE YEAR awd ; 


erjt. now ſhewed cauſe, and contended! that as 
tl rommey, 8 * could no become bail (a), the bail here ue in 
might be conſidered as a nullity, and an aſſigument of the bail- 


21 . ed. #;: .and Price V. Olajield,, H. 37 Geo. 3. C. 3. 5 S 


bo inſiſted on the authority of Thom/on-v. Roubell, Doug. 466. 


_ would, be to try his ſufficiency without bringing him up to juſtify. 


Pl; . eh n. got avail himſelf of it, and 


8 
> 2 ? <W 
A > 
. N 
* £ 105 
= 


0 vi e. *. ee Dong. aalen 5 65) Vid. ieee +. ge? 2 BI. 
Bauligas v. Vautrin, Coxup. 828. e CCC 
L air 1 Corda 1 H. 5 Jo 5 e e ee | 


A ö 8 1 F * 1 1 
17 Ak ' 5 4 1 1 2 Fi; 1 £ 4+ 2 * * * / 2* . F * \ of 212 | . 5 F * a 
1 — 


, ”{' . 
» 1217 FL 1 


5 4 . * * ** : n N 4 8 « * 
5 F * 4 6 Sis . 08 " 4 * " * F 8 9 * ith. 1 * * 1 = 1 . 3 . 9 n 
7 ka NY 7 * ** wy = ©] +4 8, >. K 4 4 23 * 3 3 2 N 4 A 5 g 7 $4 9 
45 Lids 1 i 1 OP iS g * 71 7 3 . 7 5 whe! ©: F ( 4 45 af 43. 1 4 A F WE ES p 


D GAL v. Vieren Haas 15 Aigia, (a) 7 Is 
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Nunni gion Berit. in \{Gpport of the demurrer. 4 The ee 
here is, whether this Defendant being a married v oman, and her 
kuſband reſident abroad, i is liable to be ſued? On the pleadings it 
does not appear. that her caſe comes within the exception to the 
general n 155 of law eſtabliſhed by the modern caſes of Corbels v. 
R. 5. and of Ring ſteud v. Lady Langſboror gb, and 
eited (a) ibid. It is not ſtated here, that any per- 
d upon between the 
parties, or any ſeparate maintenance allowed; on which grounds 
the modern deciſions have proceeded. Accord ingly in Gilchrift v. 
Brown, 4 T. R. 766. a replication not ſtating a ſeparate mainte- 
nance () was held bad; and in Clayton v. Adam, executor, 6 T. R. 
Lord Kenyon thought that a feme covert would not be 
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a feme covert may be ſubjected to an execution, by her huſband 
quittiog the kingdom, at a moment's warning. Nor will the trading 
any difference; for no action lies 


which caſe the huſband muſt be joined ; ; whereas here the De- 
fendant i is ſued as a feme ſole (a). Mey td 0 r 
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in an aQtion agaioſt\a feme covert. with. a; ; there/10'remain, till.be obtained the-King's 
Wc maimenance, it was held that the. , favour: which. Sir Egzuard Coke _conkiders 
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Mus held ſuicicnt. chat be was 100 baniſhment-: at the time when 
Lady Belbnap's contract was made; and I can ſee but one prin- 


Ale on which the caſe could have been decided; vis. chat the 2 
Fights known. to exiſt in la between huſband and wife were not 1 Mios. 
| interfered with, by allowing the wife to be taken in execution: 
- as'the-huſband was baniſhed (though ät be not ſtated whether for 
Ale or not) the matrimonial rights during his baniſhment were at 
eaſt: ſuſpended. In later times the caſes have gone further. In 
Sparrow. v. Carruthers (a0, it was ſhe wn in anſwer to evidence of 
 coverture that the huſband was tranſported for ſeven years only, and | 
_ after that time was expired he had a right to return, and demand 
the comfort of his wife, even af ſhe were in gaol; yet the huſband 
being abroad and not capable of enjoying the matrimonial rights 
it was held that the diſability of the wife was ſuſpended. In thoſe 
ales the buſband- was ſent out of the country For his crimes, , 
| whereas here the huſband has voluntarily abandoned his wife, and, - 
for any thing that appears, never was in England, and perhaps 
ever may come here. - The wife has traded as a feme ſole, has Rs 
e credit as ſuch, and ought to be liable for her debts. | W Hh 
_ Hzarn + Iam of the ſame opinion, The caſes of baniſh- 58 | 
ment and tranſportation” of the huſband are direaly in point. i e 
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Jable to an action 1 in ſuch 3 a caſe as this, otherwiſe the could obtain bn veg n 
10 kredit, and would have no means of "x gaining ber livelihood. | x 
0 The bufb ind p | erhaps never was in England, and never may be, 3 
ſo that this . is not at all like thoſe, which procce ceded on the e ee 
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But the Court was of opinion, that the Wollen wits: not t be 
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proceſs of the by,t two ke” but being produced at the trial before Rook: . 
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ſufficient tio A the Weſtminſter frtings 1 in term, appeared to have x no Teal, though 


prove the gt th kk 
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neſs that is 
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| fead, ant the other was beyond the reach of the proceſs of the 1598. ; 
? Cort the beſt evidence, therefore, which could be obtained Wa 
| given (a). The hand-writing of the obligor need not be probed: yep F; 
dba theartefting witneſs;when proved, is evidence of every ting . ne 
5 on the face/of the paper; which i imports to be ſealed by the party. 

The Court accordingly granted a rule to-ſhew' cauſe on the laſt 
po but recommended the Defendant to os do the terme 
of the Plaintiffs taking judgment without n 

. The caſe being called on this day, Heywood "i the enen 
afſented to ee made r the Ste and on thoſe terms the 
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want of judg- | 
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the fame mo! th: be was removed by habeas corpus to the Fleet; e e 
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3 ined in A 


efore ſuperſedeable, according to the practice of both asien on the 


5 My arts 5 on this ground a ſummons for the 31ſt Ofober was taken 5 
elit before Lord Kenyon, for the Plaintiff to ſhew cauſe why the 

: Defendant: ſhould not be diſcharged out of the cuſtody of the War. 92 

ag 


aun gh the; Fleet; this order, at the particular requeſt-c of the Plain- r 
totney, ſtood over till the gth November ; but between =—_— | 

and the. 5th November the efendant was charged — ol 
With a declar ion at the ſuit of the Plaigtiff in an action on the „ 
jadymeve. «The Plaintiffs attorney not attending to ſhewr —_ 
an the Ich Member, an order was made for a fuperſedeas to _:.-: - 1. 
Le Blanc Serjt. this day ſhewed cle \againft'a rule ni for di. | 
charging the Defendant, in the action on the judgment, out of WW 
tod y of the Warden of the Fleet, on his entering a common appear: -. = 
ance, and contended that the preſent application was 1 not warranted by _ 
; the rule made in Hil. 8 Geo 3. {s), as that only extends to caſes va 


I WW . af in al 4 hae ap Ry 6 * 1 fach priſoner. was 60 dic. | 

| ria the Fleet or other gaol or. priſon, | charged, or ordered to be diſcharged, that 

bene or ordered to be diſcharged*|  COmMMan SPPEaranee: ſhalt be accepted for 

| by Japerſedrar for want of proſecution, the Defendang. in ſach Con of debt upon 3 
and ſuch priſoner be afterwards arreſted or | judgment Cooker" "Riches 'and Orders b. 25 5 


| denained in cuſtody, by sction of debt mp. Prac. C. B. 173. 19 8 | 
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HIS was a motion to. | for ae the writ of ; inquiry executed 


1 in This caſe for irregularity. 


_ Judgment having been bee! for Gag of a flex” notice was 
given: that a writ of i inquiry would be executed at the Secondaries 
office. in Lithbary, between the hours of eleven and one on a 
particular day. This notice was afterwards continued to a ſub- 
ſequent day, but in the notice of continuance no mention Was made 
of the hour or place at which the writ of inquiry would be 
execute: I | The Defendant did not attend; and 4 Walt was found. 

Sethe Serjt. in a ſhewing cauſe ted” that the notlee of 
continuance was regular, as it neceſfarity referred to the time and 
place mentioned i in the original notice, and added, that it was no- 


torious that writs. of i inquiry always. were executed between the 


Hours of eleven and one, unleſs the convenience of both parties 
particularly required that it ſhould, be otherwiſe. | He alſo T elied 
on the circumſtance of this being a ſmall debt due. to x-tradeſman, 


and that the Defendant. having been ſummoned to the Court of 
„„ 3; B „ | | Requeſts 


Jan. 25th. 


If notice of a2 


writ of in- 
quiry to be 


executed at a 


particular 
hour and 
place, be 
continued, 
the notjere? 
continuance 
need not ex- 
preſs any. 
hour or 
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1799. N fleaded his privilege as an attorney and forced the party | 
Gp to this more expenſive proceeding. 
v.. Williams Serjt. contra contended, that notices of this kind were 
conſtrued ſtrictly, and that a notice of a writ of inquiry to be exe- 
_  -cuted between eleven and two. had been held bad (a). He urged 
alſo that as writs: of! inquiry are occaſionally executed between four 
and ſix this notice of continuance was not ſufficiently certain. 
Sed fer Eyre Ch. J. (after a reference to the officers, who ſaid 
that the point had never been ruled, but that all the printed forms 
5 continuances as well as of original notices expreſs both the hour 
and place —A more ungracious application never came before the 
Court. The juſtice of this verdict i is not impeached, and the only 
queſtion to be conſidered ariſes on the ſimple ground of a ſup- 
poſed irregularity i in not mentioning the hour and place in the 
notice of continuance. | Ungracious - as it is, if this ſuppoſed ir- 


regularity i is eſtabliſhed on authority or on principle the Defend- 
ant muſt ſucceed. I am not ſatisfied however that it is ſupported 
by either. Though the printed forms do expreſs the hour and 
place i in the notice of continuance as well as in the original notice, | 
yet the queſtion is how far they are neceſſary, and what-would be 
the effect of omitting them? Does the omiſſion enable the Plaintiff 
77 to chuſe his own time and place? If ſo, the objection would be 
+ 3h. 7 well founded. 15 think that if an original notice be given ſpecify- 
= > ing the hour and place as well as the day, and that notice be 
bs 5304 afterwards continued with an alteration of the day only, the latter 
15 na will refer to the former and incorporate the hour and place : and 
> ans "that it would be an irregularity in the Plaintiff to execute his writ 
1 I bas of inquiry at BAY, other hour or 5 than thoſe mentioned in the 
| origioal notice, „ 5 
Rooks J. I's am of the e opinion. Had this application 
been made on the ground of the writ of i inquiry having b been exe- 
cuted at a different time and place from thoſe mentioned in 


abe ee notice 1 ect have W it well founded. 
5 Rule diſcharged with coſts 
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Eh IN THE THIRTY-NINTH YEAR- OF GEORGE III. 


©. STEVENTON one &c. v. Warsox and Others. 


« br Plaintiff who was an attorney having delivered a bill of 


coſts to the Defendants, the latter obtained Lord Kenyor's 


order for referring it to be taxed ; before any taxation had taken 


place the plaintiff commenced an action upon the bill in this 
court. Le Blanc Serjt. now moved for a rule niſi to ſtay proceed- 


ings in this action, and that the Plaintiff ſhould pay the coll. 
incurred ſubſequent to Lord Kenyon's order. 


Sed per Curiam. If the order for taxation had been mode in 


this Court an attachment might have been granted; but where an 
| order is made by one of the judges of the Court of King's Bench, 


and pending that order che party ſues in another court, it ĩs for the 
Court of King's Bench to enforce the order. We cannot prevent 
a party. from purſuing a remedy to which he is entitled by law 


unleſs i in ſo doing he incurs a contempt of this Court. 


by Le Blanc took nothing by his motion. 


IJxxxixs . . 


| ow Serjt. Sele a rule to men 0 9 why the De- 


fendant ſhould not be diſcharged out of cuſtody « on entering a 
common appearance, on the ground of a defect in the affidavit to 


hold t. to bail, which ſtated, that the Defendant was indebted to the 
Plaintiff i in a certain ſum * for damages awarded, and for coſts and 
| expences taxed and allowed, 1 contending, that it did not appear 
that the award or taxation were made by competent authority. 


Cocbell Serjt. this day in ſhewing cauſe, urged that if the original 


| | ee mould be deemed defective, till the Court would allow 
the Defendant to file a ſupplemental : affidavit 


Eyrs Ch. J. I am not ſatisfied that the original affidavit does 
not ſufficiently alledge a cauſe of action. If a Plaintiff ſwear that 
A defendant j is indebted to him“ for goods ſold and delivered” it-is 


enough, and he need not ſet put ſo much of the tranſaction as will. 


ſhew that it amounted to a legal ſale, for he takes upon himſelf to 
* that ſuch a ſale and delivery took place as conſtitute a cauſe 


of action. . 
de conſtrued i in its $ legal ſenſe, and that the Plaintiff takes upon 
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'This Court 


will not ſtay 
proceedings 
in an action 
on an attor- 
ney's bill, 
brought ſub- 
ſequent to 


the order of 


the judge of 


another court 
for its tax- 


ation, but 
previous to 
that taxation 


having taken 


place. ; 


Jan. 29th, 


An affidavit 


to hold to 
bai] ſtating 
the Defend- 


ant to be in- 


debted * for 
« damages 


« awarded- | 


e and for - 
c coſts and 


expences 


c taxed and 


7 allowed, 


is ſufficiently 
certain; for 
it will be in- 
ferred that 
the award 
and taxation 
are ſuch as 
will ſupport 
the action. 


In the preſent caſe I think the word awarded' is to 
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1799. ä bämſeif to dy: that an award and taxation have been made . 
EG which a right of action may accrue, If indeed the Court were 

| ©, © - not ſatisfied with the original affidavit, this would be preciſely the 
caaaſe in which a ſupplemental affidavit - ſhould be allowed, becauſe 

WE would not in any degree vary the original affidavit, but only 

"on an ambiguity. | ” 
Per Curiam. 5 „ : 1 Rule diſcharged, 


OI Pas | 


Jon ag. boss. o v. Sir Wa, _ Knight a 5 4 Another Sheriff 
of Middleſex. | 


ans 4 A cT10N on thecaſe by the landlord of certain premiſes againſt | 
0 . an % 
the ſheriff for removing the goods of his tenant under a 
4 th id | 
OY A. fa. without having previouſly paid to the Plaintiff three quarters 


„ thereupon 
4 7.:* com- 
2 plains?” in 
: a of a year” s rent then in arrear, according to the proviſions of 

1 1 \ and 8 Ann c. 14. . 1. The declaration began thus. Sir W. I. 
| ar 
= pron cor by Knight and R. M. Eſq. were attached to anſwer unto Fohn 
1 F 
= er ge *& Dobſon i in a plea of treſpaſs on the caſe for that whereas the 


3 


cauſe of ſpe- 
cial A 9 = 'D. heretofore to wit on &c. at &c. did demiſe and let 


OT : t to one oof Gaſhiot a certain meſſuage” Ke. ſtating entry and 
| poſſeſſion by him © and the faid J. D. further faith that afterwards 
and during the continuance of the aid demiſe” &c, proceeding 
Je 64. to the end in the uſual 8 5 
Ĩ0oß this there was a ſpecial demurrer, all igning «for — 4 » that 
4 3 41 it does not appear in or by the faid declaration that the ſaid 
1 ee « « John. complains by attorney (a) or otherwiſe. againft the ſaid 
i ba 40 Sir W. H. and R. W. of or for the premiles therein mentioned: 
3 and alſo for that the ſaid declaration! 18 merely by way of recital, 
„ and does not contain any poſitive allegation that the laid Sir 
Ag] «> 40 W. . and R. N. committed the ſaid ſeveral ſuppoſed grievances 
Inq 10 & therein mentioned: and alſo for that the ſaid deolaration | is in 
. 40 other reſpects uncertain inſufficieat TY inforigal.” 7 7 X ai 0 Sh 
ER, | Juoinder] in demurrer. = 333 
. Sbeßberd Serjt. 1 in ſupport | Af the demurrer. The whole of 
: "Vn: record is a mere recital of a writ having been ſued out without 
„ any averment that the Plaintiff comPlains of or alleges. any thing 
5 3 the Defendant, The declaration ſhould have been. i in this 
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THE THIRTY-NINTH YEAR OF GEORGE Ill. 


form. The Defendant was attached to anſwer the Plaintiff in 
« plains c.“ I do not mean to contend that it is neceſſary to 


of the objeQions ſtated f in the ſpecial demurrer. Before the rule 


=} tions. as. is, naw done i in declarations i in treſpaſs only ; 1 and there- 


had followed. | 
5 \, Marſhall Serit, AS was « hopped 5 Ts. 8 arti Us 
5 Erxxx C. J. The Defendant's objection ſeems to, 15 that there 
F uo declaration: but I do not perceive that cauſe among the ſpe- 
cial cauſes of demurrer; the.complaint is that the declaration fails 
 incertain particulars, but the,exiſtence of a declaration is admitted. 


en abandoned. The ſecond objection i is that the Keclaration 


the Defeodant having committed the offences ther E e £28 
to this TI am of opinion that the allegation/is poſitive enough. 


: T he 


amen darlaien is HA in ja oy 


| WWE "A ba wy 
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i R 0 2 a we fame opinion, | 5 e 
8 Leave given to amend without coſts. 
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44 pla of treſpaſs on the caſe and thereupon the Plaintiff com- 
g Rate that, the Plaiatiff complains by attorney, though that is one 


of Court 16 Sts T4 16. the writ was recited at length i in all declara- 


The firſtobjeRion, vis. that the complaint is not made by ajtorney. 


s merely. by way, of recital and does not contain any allegation o 


Defendant's-ohjeQions are nat ſufficient. to eptitle him to penn: „ 
ey anner ang ought 


wy 
4 1799; ® 


2 
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15 up on the Plaintiff made his allegations. | By that rule the Plaintiff A 
i allowed in all caſes except treſpaſs, to. ſtate the writ ſhortly: 

but when be bas ſo done he muſt make his complaint and all ega - 

1 in the ſame manner as was neceſſary before the rule referred 
When pleadings were are tengs the writ being returned and 
e having appeared the Counter read the writ to the Court 

and then mentioned the time place and circumſtances contained in 

it Ec. and the particular damage accrued. Gilb, C. P, 47. Ea. . 

| The preſent caſe ſtands : as if the writ had been read- but Mm Wan 
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At the exe- bonner aving been given againſt the Defendant i in this 


„ 88 cafe on demurrer (a), the Plaintiff at the execution of a virit 
- quiry after of} inquiry proved that the Defendant had acknowledged the debt 


| judgment on 1 ä 
deem to a certain amount; the Defendant on the other hand adduced 
is not compe- 1 2 


rob the | evidence to Thew that ſhe had only ated * as agent for her huſband. 
ve | The under-ſheriff directed the j jury, that if they ſhould be of opinion 
any thivg but that the I. efendant real y ated | in the tranſaction as agent for 


the amount py 1 
of the ſum in Hulda, they bought to find a verdict for oy Plaintiff with 
- «ily 17. damages. This they according . 


3 


5 
: 


— 


demand. 


ee ar ſball Sent. having obtained a rule to ee dite why the 
72 5 vi - &ecution. of this writ of inquiry. ſhould not be ſet" aſide on the 
BL ground of improper evidence ha hay ving | een admitted on the part of 

| N £ | w_ the E Defendant, N 2 10 58 3 LPR 614" 5 % © 
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e 9 8 Sbeßbetu Serjt. ſhewed cauſe and contended: that although the 
We 55 Dei by demürring Had admitted ſomething to be due, yet 
„„ wis competent to her to ſhew that the particular debt proved 

by? the 'Fhintiff Was contracted by . as 2270 on y, Tas 
_ not the det admitted by the demurrer. 40. 


Birthe Court's we inior 
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Ae 


option "th 
& not ww been/ admitted 5 "that the only queſtion to be decided 
y Was the amount of the debt; and that che queſtion 
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5 what $4 debt were oontracted by the Defendant as agent for 


*& 


in her ſeparate capacity, muſt 10 taken to be de- 
bing by 85 record. ene . 1 463, nah. 0 10 8 ] "77788 07 
E G. J. added: T am G5 Abet that T moe erer concurred 
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F bim el 2s agent for another reſi ing a r enter into &*cont 
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. = * Fra 8 by Sellon Serjt. for herring a Where judg- 
ment has 

Pr. miſſory note, on which judgment had gone by default, gone by de- 

aAult ON A 


5 the prothonotary to compute principal intereſt and coſts, Hey- promiſfory 


won Serſt, ſhewed for cauſe againſt it that the proceſs was. not purity pre- 


5 ar till two days after it was returnable. eee 
| Jjudgmentcan 


But the Court were of opinion that while the judgment remained be rg 2 
Caule again 
FW force no cauſe could be ſhewn againſt this rule founded on any ee the 


note to the 


5 irregularity previous to the judgment; and that if the judgment ,:,hono- 


Had been er obtained the Defendant might move to hgh, it 8 
VVV Rule abfolucs 
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iy 5 5 Dos ex « dim. Joux Bailey v. Ros. 1 Feb. ↄth. 


| n Serie,” | UE for judt went agiinſt "the ihn ejector, 8 a 
eclaration 


1 faying that as the affidavit of ſervice of declaration was not in ejedtment 


in the uſual form he would ſtate the ſubſtance of it. The de- 8 
: ponent, went to the houſe of Thomas Bailey and Vm. Kirk the te- 0 Net 
_nants:; in poſſeſſion, and ſeeing two women in the houſe tendered and vice on both. 
a explained to them a declaration which they refuſed to accept and 

\which' je faſtened o on the premiſes ; in returning he met Mm. Ki rk, 

to whom he tendered and explained? another copy. which be like· : 

wiſe refuſed t to accept and which the deponent faſtened. on another 
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Ern 'RE C Ch, J. Ido get know i that we have ever conſtrued the rule 
cp Kridly, as | to hold that. ſervice on 'one of two tenants 
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T on may not be « conſidered as a-gor d ſervice... In this caſe ; 
1 it Is expreſaly | {wora t a that a declaration was s tendered to 0 Kirk who : 
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1 * cos goods. taken in execution at the fuit of the Defend- 10 | clog 8 | 
8 40 ade cauſe was tried before "Rooke' J. at the Guildhall 5 
1 OF; of 1's pay $47 1 S ankrupt 

2 Os gs 1 this term, When it appe peared. that the act of dankruptey that it 3 
= 2 B IND 79 8 7 ob s FR i "ka e "hs pre g A ſued out 
With! intent to. defeat a previous execution, if no colluſion e on att of the bankrupt. If a 
, Sead to Aecom pay the Aheriff's officer in levying an execution which Fil afterwards avoided by a 
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Was committed i in December 1796; that in June . a com- 
edes miſſion was ſued out, under which four or five creditors proved 
. their debts: i and that the debt of the petitioning creditor aroſe on 
1 * pon ria two notes drawn by the bankrupt in his favour for a godd con- 
F figetation that on the zoth March in the ſame year the goods in 


3 85 12 queſtion were taken in execution at the ſtir of the Deferidant 
ho accompanied the ſheriff's officer to ſec the writ executed. 
3 e,, At the trial it was objected by the counfel for the Defendant, 
E- + Dn 1 kalana chat the actiötr of. trover Was improperly brought; as it would 
= „ Wy only nie ap zalnſt the mheriff in whoſe bands the money levied by 
Fore the” executio tion retained. But this was over-ruled. It; was then 


8 F 
1 7 x . 


i gs ürged that the comimifflon ti was fraudulently taken out for the pur- 

5 poſe of avoiding the execution. The learned Judge left the queſ- 
tion of fraud to the Jury, having firſt obſerved that he thought 
5 the evidence preponderated in favour of tlie Plaintiff; that the 


. ; my ms act of bankrüßte took place three Mnoriths before the execution 
x | was thought. of; 3 but that the commiſſion was taken out in conſe- 
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quence of the execution, and that under all, the circumſtances 


ee jury might perhaps he warranted in fin ing. e Wee 
e bee fraudulent. . Verdict for the Defendant. 1 1, SH I 


1 n 


. Clapton Serjt. having 'on a former 1. 
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1 this verdict ſhauld not be ſet tae and a nem trial be 

had, on the Sround of its being contrary to evidence, a and in Fi 
Sent mealure to the direction of the Judge, 25 e pHhap 
7 ockell Serjt. t. Was f now to have thewn cauſe, © gong ” "ff pay 
Fed fer Penk ©. * I do not ſee fufficient ground for fay ying 

„ that the bankruptcy Was fraudulent. There appears to be "nothing 

.__ Þeyond d mere ſuſp icion, | "Tri 18 indeed highly ; probable that the c com- 
Nb - nffion of banker] ptcy * was ed out 1 in order bs defeat the bill of fale 
f E under the execution. T has 1 doubt not been frequently 
done, f nor is there 3 any "injuſtice" in- it; one creditor endeavours | 
to gain an advantage over the other creditörb "by . „taking bis 
whole debt in execution; they on the other hand Glen they ſe ; 
all the effects likely to be ſwept away endeavour to ſet aſide that 


3 2 ezesution by! a comtfiſfen in order te obtain ah eqtal diftri- 


„ 


=: 8 . bution, - It, is alſo, true that this may be done by the contrivance 
e 9 0 of the bankrupt and the whole may be a colluſion, in ; which cale 
5 * Court will interfere. But where the parties before the Cour 


1 6 . "ol are both creditors landing i in an _ degree of 8 55 and -— 
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nN THE THIRTY-NINTH YEAR OF GEORGE Ul. 


5 4 which we can place our finger, the bankruptcy muſt take effect. 


to avoid the execution, but whether it has been ſo 8 out with 
the colluſion of the bankrupt himſelf ? 

. Cockell then deſired to take the opinion of the Court on the 
point which had been mooted at the trial, viz. Whether trover 


not have been brought againſt the ſheriff, in the hands of whoſe 
broker the money remained ? He cited IE V. Baker, Bull. 
NP. Wh -: 

\Erxz Ch. J. I had 3 doubts at firſt as to this point, 11 
whether the execution having been regularly made under the au- 


not have been brought for the money. 


in company with the ſheriff's officer at the time of the execution. 
By the caſe cited it appears, that trover may be maintained againſt 
the party himſelf if he give a bond to the ſheriff, becauſe giving a 


muſt be equal to giving a bond WW: 
Per Curiam, 


@ Ta. the report of Ruſp v. Bale, in 
2 Stra. 990, it is ſaid ** that the action was 
well brought againſt the Defendant, who 
. received the money without j Joining the | 


Rule ebſblute, 


officer” though no mention is there made of 
any bond beiog oo to  Indomaily the 
hen, | 


\ , 


Waskier v. To OMPSON and Another, ; 

: T. for RE and entering the Plaintiff's cloſe. 

ft. Not- guilty. 2d, That long before the ſaid times 
3 when &c. and long before the ſaid Plaintiff had any thing in the 


year of our Lord 17 53 one 7 bomas Adderley Eſq. was at one and 
the ſame time ſeiſed as well of two cloſes ſituated in the pariſh of 
| Meddington aforeſaid formerly called the Wood Claſe and Ox Clo e 
and lately divided into four pieces and now known by the name 
of Little Leyfield and Ox Meadow as of and in the faid cloſe in 


: Adderley and all. thoſe whoſe eſtate he then had 1 in the ſaid cloſe 


28 claim 8 right of way over A. to B., as no new Abe of way is thereby eee. and he ald 
8 5 the unity of ſeifin I in the geviſor. 


N D ; 5 formerly. 


1 ” 


The queſtion 18 not whether this commiſſion has been taken out 


5 thority of the law, and the goods regularly ſold, the action ſhould 
There is a fact however in 
the caſe which decides the point, namely, that the Defendant was 


| faid cloſe in which &c. (to wit) on the 20th day of March in the 


mer of which 
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could be maintained againſt the Defendant, or whether it ſhould 


bond is equal to intermeddling ; actual intermeddling therefore | 


Fab. geh. 


One being 


ſei ſed in fee 
of the ad- 


joining cloſes 


A. and B. 
over the for- 


a way had 
immemorial- 


ly been vied 


to the Jat- 
ter, deviſes 
B, with the 
„ appurte- 
nances?”; 


"which &c, in his demeſne as of fee and that the ſaid Thomas * yg ve 


not under che 


eviſee can 


word“ ap- 


purtenances 
2 Was extin- 
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V "CASES IN HILARY TERM 
=. 1799. formerly called the Wood Clo fe and Ox Cloſe and now called Lyle 
ET wane 1 Leyſßell and Ox Meadow from time whereof the memory of man 
. not to the contrary had uſed and enjoyed and was uſed and ac. 
=: - * ceuſtomed to have uſe and enjoy and the ſaid Thomas Adderley had 
EV enjoyed by his farmers and tenants a certain way from 
| 5 the King's highway in the Pariſh of Weddington aforeſaid leading 
from Nuneaton in the county aforeſaid to Atherflon i in the ſaid 
county unto into through over and along the ſaid cloſe in which 
Kc. to the ſaid cloſes formerly called the Wood Cloſe and Ox Cli/s 
5 and now called Little Loy field and Ox Meadow and from thence 
back again by the ſame way to the aid common highway for him- 
elf and themſeves and his and their tenants. and his and: their ſer- 
vants to paſs and repaſs on foot and with their cattle carts and 
other carriages at all times as occaſion required as an caſement and 
 appurtenance belonging to the ſaid cloſes formerly-called'the Wood 
_ Cloſe and Ox Cloſe and now called Little Leyfield and Os Meadow 
And che faid Thomas Adderley being fo ſeiſed as well of the ſaid 
cloſe in which &c. as of the ſaid cloſes formerly called the Wood 
Clo 22 and Ox Oloſe and now called Little Leyfield and Ox Meadow 
and ſo baying uſing and enjoying the ſaid way as an eaſement and 
appurtenance belonging to the ſaid cloſes formerly called the Wood 
Cloſe and Ox Cloſe and now called Little Leyfield and Os Meadow 
afterwards (to wit) on the ſame day and year laſt aforeſaid at 


 Weddington aforeſaid in the county aforeſaid did duly make and 
publiſh a certain codicil to his laſt will and teſtament the ſaid 


codicil being in writing and duly executed to paſs real eſtates and 
did thereby (amongſt other things) give and deviſe the ſaid cloſes 
formerly called the Wood Cle o/e and Ox Cloſe and now called Littl: 
Tafel and Ox | Meadow with their and every of their appur- 
995 tenances to the uſe of his ſiſter Elixabetb Liptrott for and during 
1 the term of her natural life remainder to Amicia Bracebridge the 
| Þ f Fro . - - then ſecond and youngeſt daughter of Philip Bratebridge | Clerk and 
the heirs of her body, remainder to the right heirs of the faid Philip 
And the ſaid 75 bomas Adderley afterwards and before the ſaid times 
when &c. (to wit) on the 1 5th day of February in the year of our 
| Lord 1757 at Weddington aforeſaid died, not having revoked or 
5 = altered his faid codicil and fo ſeiſed as aforeſaid as well of and in 
the ſaid cloſes formerly called the Mood Clo 976 and Ox Cloſe and now 
alle Little Leyfield and Ox Meadow with the rights members and 


4 thereunto . as of and in 6 the ld d cloſe id 
| which 
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; which Kc. upon whoſe death the ſaid Elizabeth Liptrott by virtue 

of the ſaid deviſe afterwards and before the ſame times when &ec. 
: {to wit) on the fame day and year laſt aforeſaid entered into the 
uiid cloſes formerly called the Mood Cleſe and Ox Clſe and now 
called Little Leyfield and Os Meadow together with all the rights 
| members and appurtenances thereunto belonging ſo deviſed to her 
as aforeſaid and was thereof ſeiſed for and during the term of her 
natural life and had uſed and. enjoyed by her farmers and tenants 

| the ſaid way as an eaſement and appurtenance belonging to the 

| faid cloſes formerly called the Wood Che and Ox Cloſe and now 
called Little Leyfield and Ox Meeadoxo (to wit) at Weddington afore- 

| aid in the county aforeſaid and the ſaid Elizabeth Liptrott being ſo 


thereof poſſeſſed and ſo uſing and enjoying the ſaid way after 


wards (to wit) on the ſecond day of March in the year of our Lord 
3765 at Weddington aforeſaid died, whereupon the ſaid Amicia 
Bracebridge afterwards and before the ſaid times when &c. (to 
wit) on the ſame day and year laſt aforeſaid entered into the 
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ſaid cloſes formerly called the Mood Cloſ and Ox Clo 9% and now 


called Little Leyfield and Ov Meadow together with all the rights 


members and- appurtenances thereunto belonging ſo deviſed to her 


as aforeſaid and became ſeiſed thereof to her and the heirs of her 


body and had uſed and enjoyed by her farmers and tenants the 


ſaid way as ar eaſement and aßpurtenance belonging to the ſaid cloſes 
formerly called the Mood Cloſe and Ox Cle 9% and now called Little 
Leyfield and Ox Meadow {to wit) at Weddington aforeſaid in the 


county aforeſaid; © And the ſaid Amicia being ſo ſeiſed as afore- 


Laid and fo uſing and enjoying the ſaid way afterwards (to'wit) 


on the 19th day of September in the year of our Lord 1769 


at Medal ington aforeſaid in the county aforeſaid intermarried with 


one George Hemming Eſquire whereby the ſaid George and Amicia 
In right of the ſaid Amicia became and' were and ſtill are ſeiſed of 
and in the ſaid cloſes formerly called the Wood. Cloſe and Ox Clo 72 


and now called Little Leyfield and Ox Meadow with all the rights 


members and appurtenances thereunto belonging to the (aid George 
and Amicia and the heirs of the body of the ſaid Amicia, and had 


uſed and enjoyed by their farmers and tenants the ſaid way "3" 
eaſement and appurtenance belonging to the ſame And being ſo 


thereof. ſeiſed and fo uſing and enjoying the ſaid way as laſt 
aforeſaid the ſaid George afterwards and before the ſaid times when 


Ke. be Ss on BOY 8 oy of 2 in the year of our Lord 
Ct Dog os oh rh 


* 


14. 
2799. 
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1796 demiſed the ſaid. cake formerly called the mood Cl, 7 and 
Or Cliſe and now called Little Leyfield and Ox Meadow with all 
the rights members and appurtenances thereunto belonging to one 
Tbamat Thompſon the elder, who thereupon entered into and be- 
came and ſtill is poſſeſſed of the ſaid cloſes formerly called the 
| Wood Cloſe and Os Cloſe and now called Little Leyfield and Ox 
' Meadow together with all rights members and appurtenances 
thereunto belonging and held uſed and enjoyed the ſaid way as 
aforeſaid and being ſo poſſeſſed thereof the ſaid Defendants as ſer- 


5 vants of the ſaid Thomas 7 Bompſon the elder and by his command 


at the ſaid ſeveral times when &c. paſſed and repaſſed on foot and 
with horſes mares geldings carts and other carriages from the ſaid 
Eing's common highway in the ſaid pariſh of Weddington unto into 
chrough over and along the faid cloſe i in which &c. to the ſaid cloſes 
formerly called the Wood Cloſe and Os Cl fe and now called Little 
. Leyfidld and Ox Meadow and from thence back again by the ſame 


Rd. way to the faid common highway as occaſion required uſt ing the 


? 
* 
1 
4 


„ decanſ ix hath ie: belog ot by pre . 


7 eaſement; the former are not deſtroyed by 


3 


tinction between rights which are of necel- | 


. 


ſaid way as an eaſement and appurtenance to the ſaid cloſes for- 
merly called the Wood Choſe and Ox Cloſe and now called Lit: 
Leyfield and Ox Meadow as it was lawful for them to do for the 
Cauſe. aforeſaid. And this &c. wherefore Sc. 90 

General demurrer and joinder. e 1 

. Blanc Setjt. was this day to have an in as of the- 
4 emurrer on theſe grounds, viz. that T. Adderley could not pre- 
ſenibe for a right of way over his own ſoil; that he could not have 
the way as an eaſement or appurtenance belonging to one cloſe while 
he was ſeiſed in fee of both, ſince whatever right of way might 
have exiſted while the cloſes were ſeparate property was extin- 
guiſhed by the unity of ſeiſin (a); that being extinguiſhed there- 
fore, i it did not exiſt as a right of way, eaſement, race or 


hah baer but ex a A Whithck ]. | 
8. C. 8o things not ifſuing out of lands as 

| part of the profits, bot due in another re- 
ſpect, though taken within the lands, are 
not extinguiſhed by unity of poſſe ſſion, Dav. 
55 6. as warren, 35 H. 6, 55, 56. Dyer 327. 
franchiſes, waiſe, ſtray, wreck, lect, &c. 


(a) See whis 1 ſupported by ſeveral 1 
eaſes collected io in. 4br. Extinguiſhment, 
(A. & C.) But it appears that there is a diſ. 


fity and thofe which are merely by way of | 


unity of ſeifin ; as a way to church or market, | 
1 Rol. Abr. Extinguiſh ment. 936. J. 1. Sury v. ; Nor things which are part of the profits of 
Piget, Poph. 172. per Dodderidge J. 3 Bull. | the land and payable by ſach perſon only 
340. S. C. Ney 84. S. C. or a gutter carried who has the land, if they com mence upon 


_ through an adjoining tenement, 11 H. 5. 25. 


or a watercourſe running over the adjoinin 8 


lands. Sery v. Pigot, Pep b. 166. Latch 153. 
8. C. 3 B. 340. S. C. though that ĩs alſo ſaid 


| | 


| any perſonal reſpeQ, and not in reſpeQ of 
the land, and fo that the perſon - only is 
charged, and not the land, as: annuities, 


tithes, proxies & c. Dav.'g, 6. 
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any ſpecies of property corporeal or incorporeal, which could paſs 
by the will of T. Adderley under the word © appurtenarices” ſup- 
poſing. that word to be ſufficient to carry it; that not being ſtated 
as a way of neceſſity it could not be raiſed by operation of law: 
and not- being given by Exprets: words Ws: deviſee — not take 


| it as a new grant. 8 


Wi iam: Serjt. contra (being 4 upon by the 1 who in- 


died againſt the plea in bar, to ſtate the grounds on which he 


meant to defend it). The Court will not on a general demurrer, 
take notice that this right of way in F Adderley i is informally 


pleaded vis. by way of preſcription, The averment in ſubſtance 
amounts to this; ; that 7; Adderley for a long time previous to the 
deviſe uſed a way over the locus in quo, to the cloſe deviſed, as an | 
eaſement and appurtenance to the latter. By the deviſe therefore 
of 0 Leyfield + and Ox Meadow with their and every of their ap- 
 purtenances | the way in queſtion. may well pals; ; the word © ap- 


purtenances being clearly ſufficient to carry a right of way. Plowd. 
170. Suppoſe a man being poſſeſſed of two cloſes with a cauſeway 
leading over one into the other, alienate the latter; after which 


the alienee uſe and enjoy the cauſeway for forty years; would 


he not have obtained a good right of way ? Such a uſer would be 


ſufficient evidence to ſupport an action on the caſe by the alienee, 


for any interruption of that right. Now in this caſe the deviſor 
died in 17 571 the deviſee for life entered and enjoyed the way till 


his death, upon which the remainder-man entered and has enjoyed 


C. from that time to this. Then is it conſiſtent to ſay, that the 


8 5 Fe ”— 


_ defendant might maintain an action for the interruption of this 
way, and yet that he cannot uſe 1 it without being ſubject to an 


action? | „ . 


Ex Ch. J. There can be no babe that the word * ap- 
1 ugdes“ may convey an exiſting right of way. But from the 


moment that the poſſeſſion of two cloſes is united in one perſon, 
all ſubordinate rights and eaſements are extinguiſhed, The only 
point therefore that could poſſibly be made in this caſe is, that the 


anclent right which exiſted while the poſſeſſion was diſtinct was 


merely ſuſpended, and may revive again. If it be ſtated, that a man 
and his anceſtors have been in poſſeſſion of two adjoining cloſes, 
and a preſcription be then ſet up for a way over one to the other, 
that preſcription will be felo de e. —If indeed the fields were let to 
 Cifferent tenants, and from time immemorial a cauſeway had 


50 „„ deen 


375 
1799. 


Wust 


„ 
ToursON. 


ſhall be held 
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1799. " aid buile over one field to the other, by which che tenants had 
pad and repaſſed, this in uſer and in fact would be a road, but 


WHALLEY 


„there would be no right to a road in point of law, for no right 
Tour sow. 

5 could exiſt in the owner independent of the fee- ſimple. If an 

alienation of one of the cloſes: was to take place, and the alienee 

„ "are afterwards allowed to uſe the cauſeway, a tight might poſ- 

 ____ fibly grow out of ſuch uſer to him; but that is-not the caſe on this 


record, and unleſs the claim of theſe Defendants can be put in 


ſome legal form it will not avail them, Circumſtances thrown 


into the record, which might poſſibly be ſufficient to ſupport an 
action on the caſe, will not neceſſarily be an anſwer to an action 


of treſpaſs, / | L admitted, during the argument, that the word ap- 


_ purtenances' ' would carry any eaſement or legal right.” Upon that 

it was obſerved, that if the road in queſtion had been deſcribed in 

a the deviſe it would have paſſed: and that obſervation was followed 

3 up by a queſtion, Whether the word * appurtenances” would not 

carry any caſement or right that would paſs by a particular deſerip- 

en To which I anſwer, that it's operation muſt be conſined 

to an old exiſting right, and that if the right of way had paſſed in 

this inſtance it muſt have paſſed as 2 new eaſement (a). Had the 

deviſe been © with the way now uſed” it would certainly have been 

ER * deviſe of the cloſe 4. with an eaſement newly created. The 
8 word my appurtenances” in. this will had nothing to operate upon. 

Per Curiam, „ eee for the Plaintiff 


1 


(a) A way to a mill having been extin- | 1 0 to one aud the land to the Being 


guiſhed by unity of poſſe ſſion 1 in F. S., he | held that the way was reviyed: tamen vi 
died; whereupon partition was made be- | zur that it is a new Way. Bra, Abr. Extine 
tiveen 110 daughters ; ; ve mill and way were ne, pl. I 5 | 
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3 er O*¹ Harriſon being poſſeſſed of a (beneficial ies under the 
ointly in- 
| 192285 with 


truſtees of a charity, died leaving his widow adminiſtratrix of 


AC his effects. By his death Mrs. Harri zen became entitled to the leaſe 


. 12 jointly with E. T. Harrison, her ſon by the deceaſed, and then an 


only, and the infant. Soon afterwards Mrs. Harriſon married V. Grace, who as 


leaſe prove 
beneficial, he her huſband having taken poſſeſſion of the above-mentioned leaſe 


to have ated 
as truſtee, 


and the infant mln his ſhare of the a bevel; bat if it do not. t prove asc nuf uke je upon 
"Jt dim. LY 


EET PEEL, I ents. I en dytiog 


and title deeds, on the approaching expiration of the leaſe (and 
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a0 the infancy of E. oy Er jſon) treated with the AY fora 1799. 
7 renewal of ĩt to himſelf only, and in his own name; this he accord- Expo 
ingly obtained. M. Grace having afterwards become a bankrupt, 3 
his aſſignees took poſſeſſion of the leaſe and were proceeding to ſell 

it for the benefit of the eſtate, when E.T. Harrifon having attained 
the age of twenty- one, claimed his proportion of the money ariſing 
from the ſale of the leaſe. This matter having been referred to 


C arbitration, an award was made in favour of E. T. Harriſon. 


Sbeß rd Serjt. on a former day obtained a rule to ſhew cauſe 
why this award ſhould not be ſet aſide, and now contended, that 
no truſt reſulted to E. 7. Harriſon by operation of law, but that 
the leaſe which . Grace had obtained muſt be conſidered as his ſole 
x property, ſince there was no covenant for renewal 1 in the original 
Teaſe. He urged that I/. Grace by ſtipulation with the truſtees 
| had been obliged to lay out money on the eſtate without being 
able to aſcertain whether E. T. Harriſon would aſſent to it, and that 
a principle of this award would enable an infant in ſuch a caſe to 
Claim a benefit if the leaſe proved to be beneficial, and if otherwiſe to 
refuſe his concurrence and throw the whole burden on the truſtee. 
Sead ßer Eyre Ch. J. Theſe arguments might have weight if 
3 It were now to be decided for the firſt time whether a perſon re- 
newing a leaſe in which he is partly intereſted, and in which 
another] perſon (chat perſon being an infant) ! is alſo partly intereſted, 
mall or ſhall not be conſidered a truſtee. The point has been de- 
eided at leaſt forty times. Grace took the leaſe at his own peril; _ 
5 it had not turned out beneficial he muſt have ſuſtained the loſs, : 
but as it is a beneficial leaſe it muſt be for the benefit of the truſt, _ 
This is the peculiar privilege of the unprotected ſituation of an 
infant. In the preſent caſe it has clearly proyed a beneficial leaſe, 
or this application would not have been made to the Court. . 
to any ſums which may have been paid for the renewal oe. 
leaſe, or laid out in conſequence of it" K Harriſon muſt contri- 
bute his due proportion before he can claim any adyantage, ff 
as the fund i is in the hands of Grace he may do linielf; Jultice, = | 
8 point is perfedtly familiar; the truſt ariſes by implication f 
law, and is not within the . ſtatute of Frauds... If Grace thinks Y 2 
himſelf aggrieved he may apply to a court of equity, which is more 
competent to diſcuſs this queſtion; but to me it appears that the 
3 award 3 is both equitable and Juſt, and not to be controyerted. AY 
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Shepherd then added, that the aſſignees only wiſhed to take the 


opinion of the Toure, and would be perfectly ſatisfied. 
Per Curiam, . i No Rule le diſcharged, 
2. Blanc * in x ſopor of the award. or 25 | 


Eren v.  BLaxcnanp. 


1 


wa FO EE | ha this day fipporred a ite is ſetting aſide 
an interlocutory judgment, by ſbewing the following ſup. 
poſed irregularity, vis. The Defendant before appearance de- 


5 | manded a bill of particulars | under a judge” 8 order; previous to the 


expiration of which order the Plaintiff ſigned judgment for want 


of a plea. He contended, that a Defendant need not appear till 
he has actually obtained the particular; ſince the particular when 
obtained may afford a reaſon for not proceeding in the action, if 


5 the demand appear to be juſt. 


The Court being of opinion that the Defendant has no o right to 


| demand a bill of e till 25 has appeared, 


Feb. 11th, 


The action 
on the caſe 
againſt the 
Gheriff for 
taking in⸗ 
ſufficient _ 
| pledges in 
_ replevin _ 
' ought to be 
brought by 

the perſon. 
making cog- 

nizance s 


Where there 


is no avow- 
ant on the 
5 record. 


yo.” 


% Sorta, huge the le 


3: Tags 5 Sir Joux Eau Visbt and Another. 


Ton was an Gelen on the caſe by the plaiatiff, who had made 
cognizance as bailiff of one Alexander Blair Eſq. in an action 


: of replevin, againſt the Defendants as ſheriff of 2 ger, for 
having taken inſufficient pledges. 6 


"Plea. General iſſumme. 
This cauſe was tried before Buller J. at the 5 2 "NO 
after laſt Trinity term, when it was objected that the action would 


not lie in the name of the perſon making cognizance, but ought to 
have been brought in the name of the landlord, The learned 
Judge however obſerving, that the objection was on the record 
and might be the ſubject of a motion in arreſt of judgment: the 


_ cauſe proceeded, and a verdict was found Tor. the Plaintiff. Da- 


; obtained 3 in laſt Os 5 e 1 c 


mages F Ban 


Accordingly a rule niſi for arteling the Judgment Being been 


5 


— 
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Shepherd Serjt. now ſhewed cauſe; The only queſtion i in "this | 


Laſe is, whether the perſon making cognizance be competent to 
| maintain this action? Now as it is in the election of the Plaintiff 
in replevin to declare againſt the bailiff only, or to Join the land- 


lard with him, if the bailiff be not competent to maintain this 
aden, tlie Plaintiff in replevin will always have it in his power | 


to exempt the ſheriff from being reſponſible for taking inſufficient 
pledges. At common law the ſheriff was bound to take pledges 


for proſecuting the replevin: by the ſtat. of Wefm. 2. c. 2. he is 'S 


direQed pod: only to take pledges for the proſecution but for the 
return of the diſtreſs, if it ſhall be awarded. On the conſtruction | 


of that ſtatute it has been held, that an action will lie againſt the | 


ſheriff if he take inſufficient pledges ; - and if an action will lie on | 
that ſtature, in whoſe favour can it lie but in his who is entitled to | 


aretury of the: diſtreſs? Now the Plaintiff in replevin having i in 
ts caſe declared againſt the bailiff, he alone is entitled to the 
| return. By the caſe 


Cal Rech 5 ee Res ne , Nee wenne fo the a. avowant | 


3 5 * * 


as PR 10 died pont ee ae ſeid of his action in the name of 


thei ſheriff! If then theſe ſureties had been ſufficient” there is no 1 
a that the perſon making coghitarice would have had a 


doubt b 
night of action ou the bond nr the {ireties. | | Now on the con⸗ 
e e of ſtat. We/tin.'2. the ſheriff ſtands in the place of the 


| 1 therefore the perſon making cognizance is not only entitled to 
bring this action, but is the only perſon who can maintain it. 
The ſheriff is reſponſible for the infufßeleney of the pledges; the 


pledges bind chemſelves for the return of the diſtreſs ; and the 


perſon to whom they are to anſwer; 18 lle Who alone can demand 
the returt vis! the party making cognizarice, who alone is entitled 


of Blackett v. Crifſo riſe 5. 1 14. Raym. 278. it 
appears, that when the ſheriff takes a bond for the return of the 
diſtreſs he does it by virtue of ſtat, N 22 2. No the 1 1 Geo. ee 


0 jent ſureties, and is reſponſible for their default. | On prinei- 8 


379 


5 799. 


Pace. 
| RON; / 


to ſue the writ: de relorno habenub. Moreover the ſuteties for the © ; 


proſecution. are anſwerable not only for the return of the cattle but J 
the action of replevin'; and tlie 'only perſon in 


alſo for the eoſts o 
entitled. to ' thoſe coſts is the'Defenidatit'in'” 'reptevin, [The Court 


obſerved;'that at common la the pledges were only bound to” 


anſwer; for tlie amerecinent pro. TCH clamore d but that as the 
e T ) Rt ſecurity. 
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"2700... 
— the penalty without obliging the ſurety to pay coſts.] - The judg- 
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En MER * 5 
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eu is now taken by bond, the Court will not ralieve. "oY 


ment in replevin i is ſingularly conſlituted: it is a double judgment, 
that the Defendant: have a return, and that he recover the arrears 
of rent, though the proceeding be under the ſtat. 17 Car. 2. 
© my and the reaſon for retaining the old form in addition to 
judgment for the recovery, of the money, is ſtated in Cooper v. 
Sherbrooke, 2 Wil If. 117. and Baker v. Lade, Carth. 254. | 

| Cockell Serjt. in ſupport, of the rule. The objeQion. to the 
Plaintiff 's Zecovery ie, that he has no intereſt in the ſuit. Now it 
is eſſential | in an action on the caſe. that, the party complaining 
ould prove himſelf to be really damnified. 7 The landlord alone 


e diſtreſs, and the bailiff 1 is merely. his inſtrument for 


advantage; be therefore alone is ſubſtantially. intereſted: in ob- 


. taining it. No argument in the Plaintiff's favour can be drawn 
from that part o of the 11 Geo. 2. which directs that the bond may, 


be aſſigned | to, the party. making cognizance; ſinee it by no means 


5 follows from the expreſs proviſions. of that. ſtatute tbat he would be 


entitled to any action ingependent of the act. The caſe ſtands on 
the principles, of the common law and the conſtruction of the 


; ſtat. We Aminſter, there being no authorities upon the ſubject. | 


The action 1s brought againſt | the ſheriff}: becauſe the landlord is 
injures; j then, . vhs. Feet can tha «Sn ah bl allowed to 


4 


retain them, but aſs pay! them over to bis wer e 015. 


ExxE Ch. Jo. 11 am very glad to find that the caſe is not in- 


5 cumbered with any authorities which might be ſuppoſed: to ſtand 


in .the * of plain e api $996 bea ORR: e. 


. 


came 5 5 the Cadets: 1th is e e den the blau i in u. 


Ex may declare againſt the bailiff, without putting any perſon on the 


record to ſtand i in the ſituation of avowant. Now by the courſe of + 


the proceedings in replevin it appears clearly, that if the action be 


OM brought e the bein alone, and. he bona) bis: _— 


we -4. 4 # 


di "The Jane gives, bima Paſs 7 7 1 thi goods, 


and if the: ſheriff return, that. the goods, are eloigned, is not the 


5 5 bailiff dampißed in being deprived of that poſſeſſion to which the 


lay bas 14 hima a night, or n the. Judgment which. he has 


y. 


Os gn WW ns obtained 


f 


m THE! THIRTY-NINTH YEAR: OF CEORGE In. 


ehriited” be altogether defeated, becauſe there is a truſt and con- 
ſidence exiſting between bim and another perſon ? It being once 
eſtabliſhed, that-the action of replevin will lie againlt the bailiff 
5 alone, and that he 1 may have the writ de retorno habendo, all the reſt 
follows as a neceſſary conſequence. It is Serial to. the ſheriff 
Who brings che action, ſinee he can be anſwerable but to one per- 


ſon, and that muſt be the perſon on record. I am perfectly 


1 ſatisfied on Srinciples of reaſon and good ſenſe, independent of the 


laſt ſtatute, that the perſon making cognizance is the only one 


entitled to bring this action, and that if the landlord himſelf had 
brought it, we ſhould have been obliged, however a 
to have ian igt him. ene, Olle, Adige 

Root of ' the ſame opinion. } The balk od was 
the Art 77 on a fond in ach action of replevin, the only perſon 
entitled to a return of 1 the Siſtreſs, ang thejeſore the oor Potion 
to o bing this afion. AS TI EM Lt 


# +1 1 , 
ee TiN; ": "Bale N ed G0 
5 00 B/ t 


FAY When ths 1 motion net came on, "the | court eme in his cnn proper perſon and 


following caſe was referred to By Mr. Juſt. | levied. his plaint againſt che- plaintiffs, apd : e 


Buller, anger kd paper boos lp, his pot te moved the record 57 re. fa. h. into K. B. 
ſellon. 5 | and complained c. (here followed che de- 
. be. Aſſignees. Ke. v. claratioꝶ in repleviu againſt rhe. Plain tiff 
Dudley and Others, E. 22 Geo: 3. B. R,— | and T. Hunt their bailiff, imparlance prayed 
Debt by the Plaintiffs as aſlignees of H. C. by them and. odraives, avowry by the pre- 
V. Eq. late ſheriff of Shropſhire, Jecantum. Tent Plaintiffs and co opnizance by T. Huxt 
| formam Haluri, they being iofavts,, and ap- for rent in artear, ftutufe day to plead prayed 
pearing by Sarah Baroneſs Archer their | by J. P., his non-appearance and conſe. 
prochein ami,” and complaining for that 
wherews J. D. complained to the ſaid H preſent Plaintiffs); and Plaintiffs averring 
C. V. againſt the Plaintiffs, | for taking and that J. D. made no return, by which the 
urjoſtly detaiving certain goods and chaitels | bond became forfeited to the ſaid H. C. N., 
_ of the aid 'F. D. and prayed that they might ſet out the aſſignment by bim of the bond 
be replevied aud delivered to bim; there. under the g llacute to thechſelv es. By means. 
upon the ſaid H. C. N. took From,the ſeid [ whereof Kc. and by force of the re e: 
J. D. and the two other Defendants as re- l actrevit 0 | 
ſponſible ſureties, a bond in double the | Plea. And the ſaid 7 D F; C. an” 
value of the goods ſo diſtrained (chat value 2 M, in theit own proper perſons come and 
being aſcertaived by the oath of a credible | pray judgment of the aforeſaid bil] becauſe. 
vitheſs) the condition of which was, that if | | they ſay that the ſaid 7. Hun in the ſuid 
the ſaid J. D. ſhovld appear at the next bin mentioned againſt whom the ſaid J. H. 
| county court to proſecute his action with |  Jevied his aforeſaid plaint as well zs againſt 
effe&t againſt the Plaintiffs, and alſo make a the ſaid Plaintiffs ip manner aforeſaid and 
return of the goods and chattels, if a return who as their bailiff well acknowledged the 

_ ſhould de adjudged, ond alſo keep indem taking of the aforeſaid goods and chattels in 
ified the ſais H. C. V. aud his deputy and the ſaid condition of the ſaid writing obliga- | 
bailiffe, touching the replevin, then the 6b. tory and bill mentioned in manner and form 
ligeton to be void or elſe c. "Profert Kc. | as in the ſaid bill is alledged and to whom as 
—And thereupon' H. C. V. \replevied the a perſon makiog ſoch cognizance as aforeſaid” 
| 11 1 ho I Co D. m4 the + next n theaforeſeid BILE ets was or veght* 
bs ot 8 58 e | CORES. 


G . 
8 * 8 " * 
* 7 N * . 1 5 * 4 4 ks 1 / 5 3 9 * | 7-4 x - * f * 1 — 


quent judgment pro retorne Babendo to ibe 


4999. 70 Hard, heen'aſigned a5 well ac ig he fed 15 Te dit hn ne, givers] demarrer % 
P Plaintiffs according to the form of the afore- | | Joiader therein. N 
5 4 FE, Aatote, at the time of the exhibiting of | The Chart were of ide that the 1208 
Wes. al the bill aforeſaid uf the ſaid Plain tiffs was: | ante being the parties intereſted, and the 
Eaux. 9 ain, is; Tring and | in full life co wit at |. Perſon. 2 cognizance a mere man of 
FS And this' be. Wherefore: inaſmuch | ſtraw, the r rep evin- bond might well be al. 
a ſaid H , not nidbitd in the ſaid signed under 1 1 Obo. 2. 2 19. to the avow. 
bill, they the aid J, D., J. C ud H. N. | ants only, without the a 10 ac · 
fa Judgment « of 1 2 en and that the |. 497 8h! gave, | 


Wu 10/0886 N. BIUANY TERM « 
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: 9 cent þ =_ X HE Plaintiff who x was tenant” to the Defendant, not Raving paid 
will not ſtay ÞF 4 
| is dent when it becartis ine due, Ae sd poll; "ſoon af. 


proceedi ings 


ar replerin, tet dhe beit Leis tendkered "together with" "the colts,” büt being 


of replevin, 


unleſs upon |: 1 cfuſt d by the Defen dent, elle Plainuff replevied b and enteted into 


payment ef | 
OS the uſual bonds to roſecute his ſuit, which he accordingly did. 8 


. arrear, to- 
gether with \ Williams + Setjt. n a former day moved to ſtay >, * in 


all coſts 
though * 7 the action of x replevin, on . payment by che Plaigtiff of. the rent in 
tendered be. zrreat, together with coſts u to che time of the tender made. He 
| 7ernon V. J Mine, A 1 1 70 Bl.; 24. and obſerved, that as the, 


fore replevin 
es that time. Plaintiff. was obliged by the replevin bond to proceed, he ought no! not 


with cofts up Cited, 
un 


10 be called upon to p pay the Lots of the” aQtion,” ah = . 
Se per, Cutiam. eds here 4 is BO ground on which, we can allow 
| 8 1 5 5 (a. If a tenant veglect to pay! his rent when due 


| h 5 m 9 8 uſt ſuffe er for it. In Vernon v. Me the MATION, Vena, made 
05 5 of the coſts of the action. bY $95 e eee, 6 


(ts 4} 51 
Milliamt on hearing this moved to in. 


N TY wrt 
iy proceedings on payment 


C1640 2 7 


1 


| of the, rent in arrear and col * up to the time of the application; J 


„„ accordingly” 4 rule nit was granted. Againſt this Heywood 

Seit. now thewed caule; and objected "that the motion was only. 
made to defeat the B in replevin of his double coſts, and 
that the Plaintiff 6ught therefore to pay dhe coſts but of pocket. 


8 2477 þ 


He ſuggeſted that. angther object might be 10 prevent the avowant 3 | 


going to trial at the next men, ſince perhaps the Plaintiff would , | 

IS. | [6033 2 i n , n , Wu 

BETS, draw BP, his rule... a 5 on $ 6, een 9 10 85 q e 1 97) . 25 2 

i bog belle 583 . Man 26 64 15 . . 1 Ns | 125 2 "Fr : 

| (N Tender upon. the: land before a diſ. ful, for hen. it comes zoo late, becauſe that ) | 

5 ea maketh the diſtreſs torcious.;..tender; then, the gaſe is put 10 the trial of the law, We 

alter the diſtreſt and before the impounding, to be there determined, : 8 Ca. 1474.4. Six 8p 

maketh; the detainer and not be taking Carpragere”. 5 e. 4. Piſtingcon 6 

wrongful ; tender after the impoundiog | 45 „ 1 

* aber We 9 1 720 dn 9114s 0 * „„ | D 

J | | J 3 4 | : hi 

1 
» | | 22 5 0 
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1 Fe Court however thinking the ne reaſonable made the 

Y e 8550 on the following terms. 8 

e aa payment within-a fortnight of the rent PRs and ws 
5 up to the preſent time, including the coſts of the 

1 „ all proceedings to ſtay, and that if the 


OY be not paid within a fortnight, the avowant to 
be at liberty to proceed, and the Plaintiff 15 plead in 


10 3 0% bar A and wr 8 7 notice of rial. 


. 


E 
F p54 


&- + 2 . * * 

e f yp „ 
4 6 . , wy 

* 1 - 


judgment for irregularity, | 


tam 5). 


eh Vid. Fax v. 3 ante, ago. PSF 
Davis v. Oren, Ante, 344. But a defect in 
| rer cannot be waved, Goodavin 9. f. 


vile, 5 Term Rep. 254. 

(6) Vid etiam The 8 88 
b, v Forref, 2 Str. 1232. But where the 
_ proceſs is to anſwer the Plaintiff in a ſpecial 
_ Charafter, be cennot declare generally. 


Davis, 4 Burr. 2417. or in the names of aſ- 
lignees, Megg: and Another, Aflignees of 
M0: v. Ford, E. 25 Gee. 3. Tidd Pr. 225. 


v. Parry, 4 Term Rep. $77» and Huſſey v. 


Thus if the proceſs be qui tam, Canning v. 


- 4 4 


Roenss D. JanxINs, | 


"Clay git having iſſued againſt the Defendant at the 
4 ſuit of T. Rogers and J. Barber, a ſummons was made out 
in the ſheriff's. office at the ſuit of 7. Rogers only, and ſerved on 
the Defendant; to which he entered an appearance: on diſcovery 
of the miſtake another ſummons was made out at the ſuit of both 
Plaintiffs, and ſerved on the L Defendant, but not till four days after 
he'writ was returnable: to this no appearance was entered : a de- 
 elaration' was afterwards delivered in the name' of both Plaintiffs, 
and judgment was ſigned for want of a plea. Le Blanc Serjt. 
baving on a former day ere a rule 1 5 for r ſetting” aſide this 


* 


© Runnington Serjt. now ſhewed cauſe; ki contended, rf That 
| iny irregularity i in the ſervice” of the proceſs was waved by ap- 
pearanee (a). Adly, That the variance was immaterial, it having 7 
been determined in Hally v. Tipping, C. B. 4 Will 67. that if a 
Plaintiff arreſt a" Defendant” in his own right, he may declare 
againſt him as executor if he will wave his bail, and in Lloyd v. 
Wilhams, C. B. 3 Wil uf. 141.2 Black. 722. 8. C. that a Plaintiff 
Who has ſued out a R in his n e rs CINE af i 


: 1 of | - : 4 ; 4 1 
f : : 6 4 Py 1 2 Y I. % * 1 18 * 24. wa". X * i 1 
- — . 19 8 81 * 


in notis, the Plaintiffs eannot declare in their 
"own characters. It is ſaid however in the caſe 
of Lloyd g. t. v. Williams, as reported 2 Bl. 
722. that Yates J. in the caſe of Canning v. 


Davis, made this diſtinction, that though a 


Plaintiff ſtyle himſelf executor or give him- 
ſelf any other ſuperfluous deſcription in the 


proceſs it will not burt, for the demand is 


ſtill the ſame, but that in the caſe before him 


the very nature of the demand was altered, the 


proceſs importing a demand to the King and 


the Plaintiff, and. the declaration a demand 
to the . 225 Quære. 


Sed 


„ 
1799. 

A 4 
Horzixs 


. 
'SnroL 


. 12th. 


If 8 be 


ſued out in 

the name of 
two Plain- 
tiffs, and de- 
claration be 
delivered in 
the name of 
one only, it 
is bel. 


| 7 6 0 *. e 048 ES IN HILARY TERM 
b 1785. th bar Eyae Ch. J. The defendant has 8 to a ſuit 
| commenced againſt him by T. Rogers, and now he is declared 


1 Ain by 7. Regers and J. Barber. The queſtion 18, whether 
| . . the declaration be warranted by any proceſs? It is a very different 
| LE a Plaintiff ſues out a writ as executor, to which the 
ll! Oo Defendant appears; for in ſuch: caſe the Defendant is before the 
V Court, at the ſuit of the perſon named i in the writ, whether that 
1 e perſon declare in his own right or in auter droit. The Defendant 
A in this caſe has never been called upon to anſwer F. Barber, who 
„ cannot therefore require him to As in a'plea. . 
; = Rot = Curiam, „„ Ol ik 5 ; 75 s Rule abſolute, 

; „ 4 5 Hui ; TD) > , 

7, mY \Gooprrvua e ex dem. Rap v. borrris. 

== The met ws 7 * Brgne Serjt. moved for FE REY 3 the cif 0 
| 4 | 5 GO AS. on An. affidavit of ſervice, ſtating that the deponent went to 


„ne k. pol. the houſe in queſtion, .; in order to ferve the declaration, and was 

IE there ioformed by the niece of the wife of the tenant in. poſſeſſion, 

2 that the tenant and his wife had been from home above three 

ejeftment Weeks, aud that the did nat know where they were gone, or when 

— they would return; that the deponent thereupon ſerved a copy of 

the geclaration on the niece, and nailed another copy to the door 

of the houſe: and that the tenant's wife afterwards acknowledged 

ff deponent, that the declaration had come Wer bands, and 
ads the had ſent the ſame to her huſbant. 

e declaration be ſerved on TR 8 Sa, tenant 

1 2] in poſſeſſion, and ſhe neglect to deliver i it to. her huſband, he muſt 

I default. But it would be going further than 


Ve haue ever 12 gone to admit 15 mere ieee of the 
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GoopriTL® ex dem. Ronzurs and Wife ©. BADTITLE. 1 


T lu port a f motion to that made in the laſt caſe Service . 
Le Blanc Serjt. produced an affidavit of ſervice, by which it NT oe 


appeared, that the declaration was ſerved on one Jobn Rumbold 3. 


Leeds, who informed the deponent, that there was no tenant 9 - 


in poſſeſſion of the premiſes (which conſiſted of a large wood) but Wor its, hg 
that he was appointed by the Court of Chancery to manage the infant, is not 
fame for the benefit of a minor, to whom i it belonged, and that he 9 
cut and fold the under wood. 
The Court were of opinion that this ſervice was inſufficient: and 


; that it amounted to no more than a ſervice on a gentleman's bailiff. 
Le Blanc took von by his motion (a). SM 


10 But a notice to quit given by a re- landlord, is fofficient to ſupport an action for 
ceiver appointed under an order of Chan- double rent under 4 Geo. 2. c. 28. Millin- 
cery, though it make no mention of the /n v. Colley, 5 Burr. 2694. 


z » 
< * . ö 
, S - 
1 a 1 8 


Mr Juſtice BoLLER 901 Mr. Juſtice HEATH were abſent during 
1 _ the whole of this term from indiſpoſition, 1 


3 1 
1 


In this term Jonn'Vaucnan of Lincoln hes Eſa. was called Wi os 
to the Honourable Degree of Serjeant at Law, and gave rings : 
with this motto, 55 

| Tg Paribus 4 leu, anbe,” | 
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RGVED and DETERMINED 


— 4 : * 4 


IN THE 


2 ER CHA 
142 , AE ; f ; : 
n the Thirty-ninth Year of the Reign of Georcs III. 
Rr e . THOGMORTON ©, | 
| F SUE | having been joined | in Trinity term laſt, but no notice of The Deng | 
trial given, the Defendant in H ary term ruled the Plaintiff to the Pak | 
enter the iffue, and then obtained a rule 1: 1 ift for judgment, as in bot ing | 
| ale of a nonſuit. HEINE 0 VVV a 
It. ſhewed cauſe | in lary term, and contended, 1 3 . 
| th t it was not competent to the Defendant to move for judgment ſame tem. 
ain cafe of a nonſuit in the ſame term, in which he had ruled the 8 1 
Muaiatäff to enter the iſſue, fince it would be obliging the Plaintiff 3 _ 
to take two ſteps i in one term. One of the Secondaries alſo ſtated | et] | 
the practice to be for the Defendant in ſuch caſes to wait till the FS 
Anat. n as the iſſue is aQually „„ 450 
to move for Judgment as in eale FE 


4 o - ” * 
4 *. * # * - » 
Y 5 * 
5 . 1 % ot * 
N 0 i * — 
— - < * 
— ea = 
1 4 $ . « 
4 . 
_ 47 * o 4 . 
x f 
7 „ | = - = 
4 * FO. 6 IS; \ 8 
- 8 - 1 
= 
. — * 
* 4 4 
” > * F \ $ 4.1.4 - - , 1 
* + 
TL $: : * . ? " * 7 * 5 *, 
- f 4 W * FA p 3 
- , * 
- * 2 „ bY 
* 5 — 4 
* * * 
"s „ 5 p 2A 8 1 4 
„ þ \ » 1 4 - 
* n EA - 3 . * 6 5 I”: ; C” 
B 0 - \ s » ? 4 , 1 * - 
— * * * bt = 1 * ” _—_ \ i 
4 of | - * , = * 
\ 4 $ x 1 7 - * I 
* N - * 2 > * 4 1 LY = * * 
8 4 : . * 4 * w 
* » Jr 8 * * = * 
5 * | 1 1 > 2 - - 4 * 


> a CASES IN EASTER TERM. 


| An ation on T 
= „ the Plaintiff being indebted to the Defendants i in the ſum of 
a party 223 95. 2d. the Defendantoꝰ ſued out of this court a writ of capias 


nat ia reſpondendum to hold the Plaintiff to bail; that the Plaintiff after- 


_ * debt; at Lahe the duty of the faid- Defendants to have forthwith eounter- 
"=, wh, manded the arreſt of the ſaid Plaintiff upon or by virtue of the ſaid 


malice be 


4 : 5 Ts : affidavit to hold to bail, and the direcking the warrant to the ſheriff's 
e N officers = being aca oe it was ra that c on a the 8th Oaober the 


es ein of 8 regarding their duty in this behalf, did not nor would forthwith or 
8 5 2 a " any time afterwards. countermand the arreſt of the ſaid Plaintiff 
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©2799. hs +This-is-nor-obliging-the-Plaintif to take tm 
85 * ſteps. The queſtion is, whether the Defendant be not entitled to 


= ik himſelf 105 the Plaincf 0 bras omitted to take one Mp; + vis, 


8 * The motion proceeds» on ** + ova of a apy in the 
Plaintiff which had Afreidy taken place; and thoufth the Defend. 
ant cannot move till the iſſue 1 is in court, yet the delay of the 
Plaintiff i, is not purged by the Pefendant 8 omitting to give a rule 
to enter the iſſue at an earlier period 4. * nleſs the, ge be 

mot clearly ſettled I never can yield to the 868. 9 
Ky, _ Rooks J. however entertaining ſome doubts upon the "OY 
NE CES the caſe ſtood over till 25585 term; when the Court over=ruled the 
„ objection Roole J. added, that he entirely agreed in the 
. 8 of 'tl 0 © bord Chief Juſtice, though | as the practice had 
been ſuppoſed to be the other 1 er 2 withed _ . to be 2 
0 eee e ee | 
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HIS. Was an 3 on 5 3 "The 5 Hated, that 


countermand 
it after. 27 Wards Paid to the Defendant the debt, and that thereupon © it be- 
ment Oz the 


gyerred, , 3 yet the ſaid Defendants, well knowing the premiſes but not 
caſonable _. 1 


upoß or by virtue of tie ſaid writ, but wrong a gebe fo to 
ae” By means whereof the Plaintiff wild YUrreſted and kept in pri- 
Ion for ſeveral hours, and was 15 to > 05 ee in e his 
liberty, Kee! 07 ee e l 1575 FE 1 . gy” 85 15 2 45 . 
„„ ũ (M General iue. )) (kyæçœ TOY 0-0. 
Tl'᷑hbe cauſe was tried before Heath 1 at the Guildhall nds ber 
EY " Michaelmas. term, when the ſuing out the capiat, the making the 
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Pati" wert 0 the” Horſe of the Defendant FB nüR and paid 1799. 
"the debt in queſtion: that on the next morning at 20 minutes ONES. 
1 paſt” 10 he was arreſted at his oben houſe; and Carri ed to that of the 3 
by officer. 1 Nothi ng was ſaid, at the time when the money Was paid, „Fiss. 
4 Conceriliüig the Writ. The Defendant Fairbhin lived in Grafton. 
1 Street, Sabo, and mere received che money, and in order to coun- "i 
3 tertnänd the à arreſt he had only to ſend from thence to THcbfield- | WH 
| Beer, Oxford-Street.” 5 K countermarid was in fact given by Toner 8 1 
4 though. t did not arrive: at the ſheriff's office until ſome time in ny Ke | 
| the morning" of the 9th of Oaber; when all the officers were gone 
| ob with their Warrants. 1 queſtion aroſe at the ttial, whetber the 
cuntermand had been given in reaſoriable- time. The learned 
ſudge ruled this 5 be a queſtien of law; and that if it were in- 
4 inet on the Defendants to comerinand the arreſt, as ſuppoſed 
bp the p gs, they ought! to have done it in a od of the 
ey received the debt. The Jury found e * 


ScHerBeL 


* 


55 dle Platt F. Damages 31. 5 5 £172. i 9477 5 ra at ee 1481 113 

#h Selon Se ft. in the courſe of laſt ets ob nbd: a rule to thier 

2 2 hy a new trial -f ſhould not be had, on 28 eee of a mil. | 

| E reQion 3 but when the caſe was called on „„ 95 

6 i *Eyx# Ch. J. ſaid, there could be no ME el the: direction 55 
of the learned Judge being perfectly correct, the queſtion of rea- 29, © 54 rol 

ſohable time being for his deciſion and not for that of the j jury. N _ 

"2 {NI "He ſuggeſted however, that-as the. declaration averred, that the De- „ö;—3ů og | 

| fendants had wrong fully neglected: to countermand- — -- -: 

T 1 1 mi zht perhaps be ſupported in arreſt” of judgment: in 1 

. which caſe the queſtion . would ariſe, Whether the Defendants ba 3 

uch R duty neceſſarily impoſed upon them to countermand the „ 

| writ ioftantly on the. ſatisfaction of the gebt as made wen 900 7 . 

orong fil neglect, in caſe of the Plaintiff 

ä their omiſſion; or whether they, had by ba, a eee time to 

; perform that duty which did not appear to have been exceeded? 

. NooxkR af. was of the. ſame opinion as to the dir Ktion 0 

5 tearyed Judge, thinking. reaſonable time a queſtion of, bw, ndt tof 


8 85 for this wy ee Ge, 3. Bre ls 155 + e 5 1. ay» Sed | : 75 yy No 5 


1 KM 85 3 5 1 4 5 . 1 175 sf 8 TA LOI I LON Wh s . 8 5 | | 9 55 1 2 
(a) The "RE in eg 1. he! in- 85 e it only lite to the length of K. VVV 
cotregiy, cited in the margin of Cote thus; ſeſſion neeeſſary.to confer a' title, and runs 3 
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- CASES. IN FASTER TERM 


Fol a rule if for arreſting the judgment granted, 
* 8 Shepherd DSerjt. now ſhewed cauſe. Upon this motion ig arreſ 
tn of judgment. the panſideratioa of reaſonable time. is gut of the 
_ queſtion: and whatever tends to ſhew that the Defendant had no 


opportunity of countermanding the writ, is evidence to rebut the 


Plaintiff's allegation of wrongful neglect. Here the queſtion is 
general, whether 2 party to whom a debt has been paid, and who 


TE does not Prevent the execution of a writ, be liable to an action: 
it.ſſe declaration had ſtsted, that the Defendant without ſufficient 
HO reaſon cauſed the ſheriff to execute the writ, it would clearly have 


deen good: ia Which caſe, evidence that he negleQed to counter- 


mand the writ, might have amgunted to cauſing the ſheriff to 
8 7 it; ſinge there can be little difference between cauſing the 
 fheriff to arreſt withgut reaſon, and omiting to prevent the arreſt 
_ whey the reaſon which did exiſt has ceaſed; In actions for malici- 
ous arreſts, the giſt of the action is the wrreſt : neither making the 
 affidayic of debt, ſuing out the writ, or putting it into the hands 
. of the ſheriff will ſupport the action, unleſs an arreſt follow; and 
7 : 5 whether ſuch arreſt be accaſioned by the actual malfeaſance of the 
- Defendant, or by his nonfeaſance- in owitting to do the neceſſary 
acts ta prevent it, makes na difference in prigeiple. Hobart in his 

| repant of Waterer v. Freeman, 267. ſays, Likewiſe I hold that 1 
ge may have an aQion. upon the caſe againſt him that ſues me 


« againſt his releaſe or after the money duly paid.” Every man : 
1 bound to ſtop the continuation of any act ſet on  fagt #7 Wfa 


as ſacn as it becomes injurious ta another. 


e ſt impreffion, and if not bad upon the general principle, cannot 
1 be ſupported in the way in which i it is ſhaped. 1ſt, The action 
e founded on a fuppoſed duty Which the Plaintiff ought to have 


performed; that duty however muſt ariſe from a legal obligation; Y 
mere moral obligation will not ſuffice. The writ having been 4 
ſued: out by the Deſendants for a debt actually due, they were 


not bound to accept the fatisfaction tendered; haying accepted it 
3 and thereby granted an indulgence which the law could not have 
© compelled, it cannot be contended that ſuch indulgence ſhall im- 


poſe a nen duty upon them. The dium in Hobart applies only 
.* the caſe o of a new. writ ſued. out ſubſequent to ſatisfaction ac- 


«a 


_ Belides i it was the buGneſs * the a to have, taken 
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we #35 


"(ie Ts bv eee hoe didn 9 


_ Sellon Serjt. i in ſupport of the rule. This is an aQion of the 
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care 1 che writ was countermanded, and no perſon can maintain 
an action againſt another for damage ſuſtained in conſequence of 
| his o.] neglect.- Virtue v. Birde, 2 Lev. 196. 1 Vent. 310. S. C. 
3 Keb. 566. S. C. Bayly v. Merrel, Cro. Jac. 386. 1 Roll. Reß. 
27 8. G. and in Paiſley v. Freeman, 3 7. erm Rep. § r. the ſame prin- 
ciple is recognized. 2dly, This action cannot be maintained in the 


39 
1799. 
SCHEIBEL” 


W.. i 
FalABAlN. 
# 


way in which i it is ſtated on this record. It can only be ſupported on 


the ground of malice, which muſt be averred in the declaration. 
5 Clin v. Wilcock, C. B. 2 Wi % 302. There ſhould alſo have been an 
 averment- that the writ was not countermanded in reaſonable time; 
for ſuppoſing: the writ to be ſent into the country and the debt to 


be paid i in town,” it may be ne for a Puaintiff to counter- 


and it before execution. N 


| 1 Era Ch. J. It is agreed that this is an aQion of = Gr ws ; 


preſſion, and it ſtrikes me at preſent that it cannot be ſupported. 
It is not founded on any injury wilfully committed by the De- 
s, but on a mere non: feaſance. The writ having been 
| rl 200 out, a tender was made, which it is clear theſe De- 
fendants might have refuſed to receive. However they think proper 
3 to accept ĩt. Upon this, was it not the buſineſs of the Plaintiff to 
ioguire whether any writ had been ſued out, and offering to pay 
whatever coſts were incurred thereby, to deſire a countermand 
Which he might take to the ſheriff? The Plaintiff ought not to 
have truſted to a countermand of the writ by the Defendants, but to 
have obtained it for himſelf. by his own dilligence: it appears that 
the Plaintiff has been the occaſion of all the inconvenience which. 
he has: ſuffered ;- for, having. made it neceſſary i in the firſt place, by 
his negle& to pay a. juſt debt, that the writ ſhould be ſued out, he 
did not prevent its conſequences by taking the countermand into 


lis own bands. If the cauſe had proceeded, the offer to ſatisfy 


the debt could got have been pleaded as a tender. Without the 


ingredjent, of malice this action cannot be ſupported, and I think, 


ig a caſe new as this i is, and where mal- feaſance and non- feaſance 
are attempted to be confounded, the Court ought: to incline againſt 
it. Had the Defendants refuſed. or wilfully neglected t to counter- 


1 the writ, it might! have afforded evidence on an averment of. Le 


| malice by | which ſuch an action might bave been ſuſtained; but 
without ſuch averment the Court ſhould be extremely cautious of 
ſubjecting a party t to damages for mere non- feaſance. I am more 
uclined to remain 88 chat ground which has been already 


* 


e . 35 n. 
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= 15999. RAS ART: to open a new field for ae. of which it is not 
Ss eaſy to ſee the extent. 
˙ʒf; ji Bois ' Vader fame. of the 3 dated . 
__ Loi: I think an action might be maintained, though of a different 
; complexion. from the preſent. - IH any converſation had taken place 
between the parties at the time when the debt was. ſatisfied, 
or any thing had paſſed from which an undertaking to counter. 
mand might have been inferred, and the coſts of the writ had been 
paid, that might have afforded ground for an gumpfit, and pay- 
ment of the coſts: would have been a ſufficient conſideration. But 
this is an action for mere non-feaſance; now in order to ſupport 
ſuch an action, ſome duty muſt be ſhewn to have attached on the 
a Defendants. Here however the Plaintiff himſelf: ſeems to have been 
guilty of great. negligence, not having taken a diſcharge or receipt 
for his debt, which of itſelf would have been a ſufficient. anſwer to 
any arreſt, The poſition contended for, is, that where/a party in 
ſuch a caſe: as this receives his debt, the law impoſes an obligation 
on him to countermand the writ. But that countermand may be 
2 attended with ſome expence, and where is the authority to ſhew 
that a man who only receives his due is under any obligation to 
ie expence ? The caſe was well put of a writ ſent. into the 
Country, and an arreſt after a payment in town; for the Court can 
make no diſtinction between that which is to be done at the diſ- 
tance of 100 yards, and that which is to be done at the diſtance 
of too miles. The queſtion 18, DON the e of the debt 
impoſed any obligation to ineur expence?. af £2.11; 
Hearn J. Tam of the fame opinion. This 180! is founded 
on mere non- feaſance, and no caſe or precedent has been cited to 
8 ſhew that ſuch an action was ever maintained. All the caſes of 
. atreſts and holding to bail without cauſe are founded on malice. 
„ Had any thing paſſed in converſation with reſpect to 4 counter- 
mand of che * that might have been endende of malice.” At 
all events the party was not Boney opt ip this Aw, Leere od aQion 
until the coſts were tendered. 


*Rookxtz J. I. am of the king opinion. An action of this kind 
cannot de mere unleſs s malice we a and rats ET 
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. R Paul o. Raperirru. 


Fs 1805 parties having gone to trial upon the iſſues 3 „ 
ing to the intention intimated by them when the caſe was 
betore the Court on a former occaſion (a), the cauſe came on 
before | Thomp/or Baron at the 8 Aſſizes for York, when A 
; verdic was Gerad for the Plaintiff. „ 
Cpolell Serjt. now moved for a new ral on two. RT 
ht A miſdirection of the Judge, 2dly, His having rejected 
_ evidence which ought to have been admitted. He ſtated the 
1 circumſtances at the trial to have been as follow. The Defendant 
4 having given parol evidence to ſhew. that heriots had always been 
taken on alienation, and that ſeveral ſeizures had been made, pro- 
duced certain entries from the year 1667 to the year 1794 theſe 
for the moſt part were entries of ſums aſſeſſed by the jury of the 
mayor for heriots or fines of beriots (both terms being uſed in the 
| Rolls) on alienation ; one however dated the Ziſt May 1667 


was 1 in the following | form bes Thomas "Haigh. one old cow for a fine 


be of | a”. harriott for William: Fackman of Hali ifay upon aliena- 
tion 1 * It was not diſputed that heriots were due on de- 


ſcent: in order therefore to make theſe entries ſupport a right to a | 


heriot on alienation, and to explain the term“ fine of heriot” 
therein uſed, the Defendant offered to prove, that by the cuſtom 


of the manor, appraiſers had always been appointed 1 upon the death 


of every tenant” to appraiſe his effects; tllat the jury had then 
laquired'whith » was the beſt chattel'of the deceaſed, and declared it it 
to be a heriot due to the lord; after which they bad proceeded to ſet a 


5 price t upon it, in doing which they had always followed the valuation ” 77 f 


393 
1799. 
April 12th , 

. 


Evidence 
that the ho- 
mage have 
been accul- 
tomed to aſ- 
ſeſs a certain 
ſum of mo- 
ney as a be- 
riot upon 
alienation, 
and thatiuch 
aſſeſſment 


has aiways 


been made 
with refer- 
ence to the 
beſt chaitel 


of the tenant, 


will not ſup- 
port an 

avowry ſor 
a heriat in 
kind upon 
alienation. 


of the appraiſers * and he produced thy rolls of the manor relating 2 | 


to defcent, in which was the following entry dated 15th April 
1661 among others of a ſimilar nature * Fohn "Mar/en's death 
1 preſented, and that 2 co was the beft of his goods at'his death, 


, and of the value 1 1 75 hue pred“ vacca deliberari debgt Dino N 5 5 


16 mancr ro herioto fas,” This laft evidence was rejected by the 
learned Jadge, who treated all the entries as evidence of mere 


money payments, and faid that the only queſtion to be tried by 
the guy ys whether a heriot in kind were "nee For a the 
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= I 2 that though it was awarded that the party ſhould pay the 1 Fran 
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Pere Fen - demand and tender of a releaſe, which were ne 


place for 
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fail in his avowry {a}. 
Eyre Ch. J. Had! 1 "IS in the place of the Jared Judge, 1 
e am not quite certain that 1 ſhould have rejected the evidence; 
0 bi but had I received it 1 ſhould have found myſelf obliged to turn 


„ T3 {$441 
en the application of it againſt the L Defendant. The entries in queſ- 


e 07 on 95780 to ſhew, that no heriot i in kind is due even in the caſe of 


pong Aa” but- a a pecuniary payment only. Whether the jury in 
. eſtimating the ſum to be paid refer to the value of the beſt chattel, 
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bor whether they aſſeſs a ſum in groſs, it is equally clear that the 
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Jord receives nothing f in ſpecie. : 'The right of the "tenant to have 
24 ſum alſſeſſed in lieu of the chattel is inſeparable (5) from the 
Tm Laue rigbt of the lord: the right of the latter therefore is not an ab- 
ede Ha | folute'rh 8 bt to the'chatte} but to Ty to be commuted for it 
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rſuant to an award, and contended, 


<annor ifſue + 


| before a per- particular, time and place, VIS. between the hours of 10 and 1 12 on a 
——_— certain day, at the Bapti bead Me- bouſe, yet that a perſonal | 


bas been 


cel not hav- 
though the e ary 3 ot | 
time and ing been' made, the attachment could not iſſue... T 


payment of ExkE Ch. J. The reaſon for naming a particular time and place 
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—— Fo to ſuperſede the neceſſity of a perſonal « demand, and L know of 


warded be 


| 8 0 no authority that in ſuch caſe any demand need be made. 5 
. RookE I. This objection would a ord no anſwer to an action 


ee | : on the award, but I think it was held i the. time of Mr. Juſtice 
. Sould, that a perſonal demand muſt be ſhewn in applications to the 


Lined bene . of — Court. ETV 


+ 
, — 1 b 
% 
* =Y * 
* Th» \ : _— z 
0 7 *\. = 
7 8 l 1 \ a= io 
* # 
A * . 4 
5 ny * { 
* * 
« * 
„ bn 4 5 
7 = y 
* 1 5 * 
» = \ i 
85 % 
A x 
. « 5 # * p O 
+ 7 Fs 
175 ; A; + ; ; ! 
* þ 4 q E * N - 
0 5 ; OT : 2 P ' 
e a # : 3 
. "= 8 8 b 5 * . * # 17 ! * 
IP Py A of * 4 4 
\ # 
5 1 e - x 
2 2 5 4 - * F - ; : +” L 8 
l 3s 4 * bo 7 1 ; 
7 e * Mo B75 
2 bog ws "*% d — 3 1 . 
* - 3 * : : 
> - 1 * { = | * 
1 * + * 7 * t FP; _— 
\ WEE * _ ' 4, Þy . = 8 9 
Sn ED 2 2 2 Þ — g . * 2 * 
wtf 


_ Sabi claimed I” ſpecific thing, if not entitled. to "OY muſt 
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tg dee allo ſüggelted at the bar thar ſuch a ptadtice had 


previiled," the caſe wh cidered” to fand « over till the berich ſhould 
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1 "'Bvr Ch. J. aid,” that though he ſubmitted to the beagle he 


to think that « on rigs rh a Perſonal denk was un- 


Rule diſcharged without waſte (a 


( Vid. 12 Mod. 7. 8 ©: B. where time, becauſe i it briegr the 1 0 into con- 
it is ſald by the Court, that there muſt be 
a poſitive | affidavit of perſonal notice of 


award and demand of the money all at one | | 


312. K. B. 


8 5 10 $7 * 
* * J * . 
, 8 | 1 { 
; — 


urged th 
had Wel put an end to by. the agreement between the Defendan 
ard] his creditprs, the warrant of attorney now ſtood as a FO 


tempt. Pig." etiam DP v. . 12 : Mod. 


UE "Oy Mac Fa vera annuities which he was If ſeveral. 
+ perſons who 
9 unable to pay, on the 30 of September 1798 entered into an have per- 
| 4 he Pl 177 d ſe chaſed an- 
x agtebinent to give up to the Plainti an everal other annuity . 
creditors $001. in caſh, and a bond for 10207. with intereſt from | 33 
the I 14th December 1798, payable to the Defendant « on the 14th 2 OY 
June 1 1799, to be divided amongſt them on the iſt Fuly i in the 2 
of money 
lame Fear. The bond Was to be placed i in a banker 8 hands as the and Ne 
7 | b 1 
property o of the a annuity creditors, they being a at erty to hold the 5 = 
. for their reſpective annuities dill | the time I payment, — 
and fi nee an undertaking to wake void and deliver up the 3 ro 
fe at ſuch time of payment. Among: theſe ſecurities 1 was a r 
able, the 
warrant of attorney to confeſs judgment gi given by the Defendant Court can- 
to the Plaintiff, for the purpoſe of ſecuring an annuity of 100 . 1 4 "oc 0 
IX rule having been obtained 1 in the laſt term, calling 0 on the eee 
Plaintiff to ſhew cauſe why this warrant of attorney, ſhould not be mene on 
delivered up to be cancelled; it, Becauſe at the bime when thi be delivernd . 
Defendant executed i it he was not aware that it was a ſecurity for an they may. de 
1 er 
anniity ; ah. 1857 the conlideration for the annuity had never Jag. een 
been pai | bo che lie PEE SAT, ; mas an 175 - unleſs the 
5 pai 295 775 : 10 | 10455 #3 1 £47. £ creditors at- ! 
. Shephe 740 Seit. now UE RY] cauſe, an that as the annuity. tempe e ſer 
$4337 em up 


again as an- 
nuity ſecuri- 


| | as ties on non- 
„„ WS 201 194 43:1595 SOIT DINOO! aon TO FORTTEE 7 payment of 
| puls or the bond's proving. bad; Semb. That 2 ge t. of the money and delive of 
hey! bond” tg redivors, their ONE er rhe dbn * 8600 or * . 9 
a . for 
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by were to remain in the hands of the grantees. 12s 1 owe en 


| 5 not get back bis money. A 


| 5 5 l ney was objedtionable at the time when the annnity was ww 


8 ou wy 55 nme of at attorney {koald remain asa fecurity for the new agree- 
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for the money aQually advanded, and conſequently n not be 
ä aſſectod by the proviſions of the annuity aft. He added, that « 
- caſe under the ſame circumſtances had been before the "Ling 
Bench on that day, in, which the rule was diſcharged. ; 3 
L Blanc Serjt. in ſupport of che rule contended, Hit in caſe 2 

dividend ſhould not be made among the creditors on the 1ſt of July 
according to the agreement, the warrant of attorney would remain 
in full force as a ſecurity for the annuity, and execution might be 
taken out upon it: and that being defective within the proviſions 


of the annuity act, the Court ought not to ſuffer it to continue in 
the Plaintiff's hands. 

Ey RE Ch. J. It is one thing, Moth” the Court FIR to 
ſet aſide theſe ſecurities, conſidered as ſecurities for a ſubſiſting an- 
nuity, and another, whether it ought to entertain this application, 
after the annuity has been abandoned and a new agreement entered 
into for the repayment to the grantee of the principal ſum. In the 
former caſe the objections now made might have prevailed; but in 
7 my apprehenſion, this motion has been made in breach of good 
3 and in contravention of that new agreement between the 
parties, to inſare the performance of which the annuity ſecurities 


be urged as an argument, that the grantee, in caſe the, ſtipulated 
8 (hall : not be duly made on the, Iſt of July, will attempt 
' 10, reſort to the ſecurities as. annuity, ſecurities : but ſhould he do 10 
it will then be time to apply tc to the Court to interfere as in the caſe 
1 of a ſubliſting annuity. | Here the annuity having been abandoned, 
5 motion now before the Court Is made fora purpoſe quite col- 
lateral to 17 Geo. 3. Fo 26. The conſtruction put upon that act 
bas never been carried to the length, of ing that the granree ſhall 


Ne 705 $I 


- BotLek 8 1 think it Fe I clear that the 1 warrant 1 attor- 


but the queſtion is, whether any thing, has ſiace been one to 
Jy wave the objetions ? Ungueſtionably t the grantee may wave them 
it he thinks fit. 0 Here a new agreement bas been entered 1 1nto, by 
| which the annuity was turned into a money debt. This amounted 
5 to a waver of the ohjections. The argument in \ ſuppart « of the rule 
proceeds c on the. ; ſuppoſition of A caſe which never occurred, nor do 
think that it ever could occur. : 1 having been ſettled that the 


ent, it mult J remain; nor * * * c be neldel 0 Again to 
8 1 1 | enforce f 
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enforce the aunuity. From the moment chat tlie 800 I. was paid 

| over and the bond delivered i into the banker's bands, there was an 
end of the whole debt, and the creditors were to run the riſk of the 
band being good or bad. It is true that there can be no uſe in 
leaving the warrant of attorney in the hands of the party, but the 
1 Court cannot order it to be delivered up. 
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5 by PoULTER v. KirIINSngcx. | 
TwDEBITATUS — The it count of the K de was, 
+ « for 201. for the moieties of divers crops of wheat and cole- 
ſeed, by the Plaintiff before that time fold to the Defendant, and 
by the Defendant in conſequence of ſuch ſale before then had reap- 
ed and taken to and for his own uſe and benefit.” The 2d count 
was. on a quantum meruit,' for that the Plaintiff had permitted 
and ſuffered the Defendant to depaſture, eat up, and conſume 
with his cattle the moiety of a certain other crop of cole-ſeed.” 
There was alſo a count for money had and received. Plea, Ge- 
3 neral iſſue. * n 
The cauſc was tried before Abburk, 1, at the laſt Cambridge 
Spring Aſſizes, when it appeared that the Plaintiff being poſſeſſed 
of certain pieces of fenn-land which he was deſirous of having put 


_ the Defendant without rent, who was to plough, dreſs and ſow 
them for two ſucceliive: icrops,” and in keu of rent to allow the 
Plaintiff a moiety of the crops. While the crops of the ſecond year 
were on the ground an appraiſement of them was taken for both 
parties, and the value aſcertained. The Defendant having after 


n was comended, at che trial, that a ſpeciat agreement for a 
N of the crops having been proved, this action of indebitatus 
2 for a moiety of the value, could not be ſupported: and 
Mothat the agreement itſelf was within the ſtatute of frauds; firſt, 


ecuted Wann Fears: ani ang eee been in 
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writing. 


The Court were inclined to diſcharge the rule with eilte but 
l Goding that the Court af my s Bench had not done ſo in the caſe 


into a ſtate of cultivation, made a verbal agreement to let them to 


. wards. refuſed to pay a moiety of che value, this action was brought. 


; becaule i it related to. land, and ſecondly, becauſe it was not to be. 
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Was by him 
Ju cdorſed toC. 


for the ſame. 
purpoſe ; af- 
ter the in- 

dorſement it 


being ulumately 
want it When he. ſerdled' accounts | with A.; held that O. could not, ' after aſetch 
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writing. A verdict was found for che lac bfg 70 the 
of the Court on the firſt objecten 

Accordingly, Scllam Serjt. nom moved for a rule to gies cauſe 
why this verdict ſhould not be ſet aſide and 4 nonſeiit be entered. 

Ern Ch. J. The circurnſtance 'of the appraiſement ſeems to 
* an end to this point. It is true that as the caſe originally 
ſtood the Plaintiff had a claim to a moiety of the produce of the 
land under a ſpecial agreement: but that ſpecial agreement was 


of. the. crops was the property of the Plaintiff; but he being 
willing that the Defendant ſhould keep them, a ſurveyor was ap- 
pointed to ſettle the price between them. The circumſtance of 
the appraiſement affords clear proof that t the Plaintiff ſold what the 
| Defendant had agreed was his: and the price being aſcertained, 
brings this to the caſe of an action for-goods, ſold and delivered. (a) 
= 1s unneceſſary to ſtate a ſpecial agreement, which has been exe- 
cuted, where the, action ariſes out of ſomething collateral to it. 

- BULLER J. If no appraiſement had taken plage, the objec- 
tion to the ; action i in this form, muſt have Prevailed, But that cir- 
cumſtance is decifive.. Wirn reſp & to the point made at the trial, 
on the fatute of frauds, this agreemenß does. not relate to any in- 
* teveſt i in the, land, which remains. altogether altered. by the ar- 
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CTION, by the a of a bee ob: a Keen note | 
againſt the drawer; the note was for 400 l. dated the 20th 
of April 1792, and made payable to one Hunt on demand, with 
law ful äntereſt, and Jag bepy, inner by: him to-the agkevps 
„F r 

It appeared at the trial before, Rooke J. At, thi Guildhal) Sing; 
in this term, that the note in queſtion was siven by the Pefend- | 


fed. backwards and. forwards; hetween 2. bd C. ſyveral/ times; and: previous to its 
7 depofited with C. he received an _intimation fiom B. not to negotiate it as he ſhoul 


mear of accounts be- 


< Ini! W p% . 
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ants Eden to Hunt, (who was a banker, ) for money borrowed; 

that Hunt indorſed it over to Henan as a ſecurity for money ad- 
vanced in the courſe of trade; that in 1793 Hunt and Eden ſet- 
tled accounts and the balance was paid, but the note in queſtion 
Was not aſked for or delivered up; that the note had paſſed back- 


than 400 l.; and that Hunt upon one occaſion (the date of which 


want it when he ſettled accounts with Eder. For the Defendant 
it was contended, that as the note had been taken out of Hor 
nan 8 poſſeſſion, and again placed i in his hands ſo long after it bore 
date, and with an intimation not to negotiate it, it was taken 
under ſuch circumſtances of fuſpicion as ought to have induced 
bim to make ſome i inquiry concerning it; and it was com- 
pared to a bill of exchange negotiated after it has become due, in 
Which caſe the holder muft ftand upon the title of the perſon 
from whom he receives it. On the part of the Plaintiff it was 


1 


inſiſted, that there was no analogy between a bill payable on a 


with lawful intereſt, was intended as a permanent ſecurity; that 
the intimation given by Hunt to Hor ſan not to negotiate the note, 
as he might want it when he ſettled accounts with Eden, ſo far 


that an open account- exiſted between Hunt and Eden, and that 
theinote had not been paid; that Eden ought, under theſe circum- 
ſtances, to ſuffer for his own negleck! in not getting the note back 
when he ſettled accounts with Hunt. rue TAE found a verdict 
for the Defendant. ACA 27/38 


trial, on the part of the Plaintiff, and contended, on the grounds 
ore ſtated, that the verdict was contrary to law and evidence. 
ExxE Ch. J. It is clear that thi s note was not regularly nego- 
ated from Hunt to Horſman, ſo as to. give the latter an abſolute 


een chen is, Roms 6 there be any difference berwerya bond, 
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Wards and forwards feveral times between Hunt and Horſinan, du- 
ring all which time the former was indebted to the latter in more 


did not appear, but which Was before the laſt time the note. was 
depoſited) told Hot ſman' that it muſt not be negotiated, as he ould 


day certain and this note, which being made payable on demand, 


from being A circumſtance to raiſe ſuſpicion, amounted to faying 


Le Blanc Serjt. now moved YO a rule nit for a new 


399 
1 
— 
Hoks MAN 
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EpkER. 


property in it, but only. ſo as to give him a a ſecurity to the amount 0 
of the balance que from the former. Suppoſe this to have 1 
the caſe of a bond: it "would have been in the nature of. A pledge, — ä 
and good for nothing after che debt had been ſatisfied. The 
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_ toll, and 5 in ſuch caſe he can ſupport 107 action * an e to "en n ? x 
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1799. PE a note üs like the preſent, / which has been placed 
8 in the hands of a creditor as a mere ſecurity for his debt, except 
% that the latter may be put in ſuit in the name of the holder, but 
2F * the former muſt be ſued in the name of the principal? When 
the note was put into the hands of Horſman, he was told that he 

muſt not conſider it as his own, for that Hunt might want it when 


he ſettled accounts with. the Defendant. I agree wich my Brother, 


= Le Blanc, that this circumſtance. did not import that the note had 


been paid at that time, but it is deciſive to ſhew that i it was not 
negotiated to Horſman, but only depolited with him as a pledge; 
the conſequence of which is, that it muſt remain in his hands ſub- 
jet to the ſame equity as if it were in the hands of the original 
payee. . However, as I underſtand that the verdict did not Pals to 
the entire ſatisfaction of the learned Judge who tried the cauſe, 
there can be no objection to our granting a rule to ſhew cauſe, 
BurLER J. There are many ſituations in which one man is 
ane to ſtand in the place of another; and this ſeems to me to 
be one of the cleareſt caſes that ever came before the Court. Here 
is direct evidence that Hunt told Horſnan that he muſt not nego- 
tiate the note, as he ſhould want it when he ſettled accounts with the 
Defendant. Did not that amount to ſaying, * $ The. Defendant 
has a charge and lien on the note: you. muſt not conſider i it as 
caſh, but muſt ſtand i in my ſituation.” I. Is impoſſible to under- 
ſtand the words in any other way. 
Rooks TJ, Though the vera was not t altogether n 


to my directions to the Jury, 1 cannot ſay that I was diſſatisfied 


with it, | The caſe was not conſidered, at the trial, in the light! in 
which it bas been viewed by my Lord and . Brother Buller; 


. but 1 entirely concur in their opinion. 
| Le Blanc finding the opinion of the Court againſt hin . 
| dlined hid: a N to ſhew, cauſe. Rp EY . 
Ae 8 „ Hotenorr v. Hess. 8 . 1 25 
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1 "If the gran- Aer or on he ip For that EE the Plaintiff on a ah it 


F 1798 and before, was and from thence hi- 
- Ons  therto bath been and Rill i is lanfully poſſeſſed. of a certain cloſe, 


| 3 a . in bi [neighbourhood _ uſe. it for the ſpace - of 1 years without | 


ks, i hetber if no ſpecific toll be granted in the letters patent, the grantee wy - to 


he is by ſuch uſer barred of bis action on the caſe for diſturbance of his market, 


| called 


4 

1 

1 
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abel Market Cloſe in Northcott, otherwiſe Scuthall, in the county 
3246; Middleſex, and of a market holden, and to be holden there, in 
or upon every Medngſdlay, for the buying and ſelling of horſes and 
all other kinds of cattle, together with toll, ſtallage and other 
commodities, to ſuch like market appertaining ; whereby great 
gains, profit and advantages, during all the time aforeſaid, untill 
the committing of the grievance hereafter next mentioned, acerued 
to and were received by the ſaid Plaintiff, to wit, at, c. yet 
1 the Defendant well knowing the premiſes, but contriving and 
fraudulently intending craftily and ſubtilly to deceive and defraud 
the ſaid Plaintiff, and to deprive the ſaid Plaintiff of the profits 


© emoluments and advantages which he might and ought to have 


bad and enjoyed from his ſaid market, whilſt the ſaid Plaintiff was fo 
_. poſſeſſed: of bis ſaid market, to wit, on Wedneſday the 7th day 
of March 1798, and on divers other Wedne/Jays between that day 


and the day of ſuing out the original writ of the ſaid Plaintiff, 
being days. on which the ſaid market of the ſaid Plaintiff ought to 


be held. and was held, at &c. wrongfully and injuriouſly and 
without any legal warrant or authority whatſoever, at Hayes, in the 

. ſaid county of Midaleſex, near to Northcott, otherwiſe Southall afore- 

aid, and within three miles of the ſaid place where the ſaid mar- 


| ketof the ſaid Plaintiff was ſo held and ought to be held as aforeſaid, 
. levied and erected and cauſed to be levied and erected a certain 
other market for the buying and ſelling of cattle, and then and 


there wrongfully : and injuriouſly, and without any legal warrant or 


authority whatſoever, held and kept the ſaid laſt- mentioned market, 


whereby divers great quantities of cattle were then and there 


: brought to, and bought and ſold at, the ſaid market ſo levied, 


erected, held and kept as laſt aforeſaid which otherwiſe on thoſe 
days to the, foreſaid market of the ſaid Plaintiff would have been 


; brought, to be there. ſold, and divers Jntchers and other perſons, 
were induced to reſort to the ſaid market ſo levied erected held 
and kept at Hayes, as laſt aforeſaid, and there to buy. cattle who 
would otherwiſe have reſorted to the ſaid market of the ſaid Plain- 
tif at Northeott, otherwiſe Southall aforeſaid, and there bought | cat= 


4 tle, to the great damage of the faid Plaintiff, and to. the great nui- | 
7 lance and detriment of the fad market of the faid Plaintiff, 725 '(- - 


d 


BM in the exerciſe and enjoyment Tr his ſaid market, and loſt, and 
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1 So 0 4 bre es to him, and he would have had and 
received from the toll Rallage and other commodities to his ſaid 


market appertaining and belonging; to wit, at, &c. | 
There were nine other counts NE: the market. at Southall, and 


the injury thereto i in different ——: . VOL (to as 


lea. Not Guilty. 


At the trial before PROP Ch. us at the | Meſure finden, after 
laſt Hilary term, it was proved, that the Plaintiff was leſſee of this 


market at Soui hall, the title to which was founded on letters patent of 


dhe 10 M. g., which, after reciting an inquiſition by writ of ad g 
damnum, proceeded thus: Dedimus et conceſſimus ac per 'preſentes 


Fro nobis beredibus et ſuccefſoribus noſtris, damus et concedimus pra- 
fate. F. M. et bæredibus ſuis, liberam et licitum foteſtatem licentiam 


et authori tatem quod ißſe et heredes fu. habeant tencaut c. unum 
merralum in vel ſuper quemlibet diem Mercurii in perpetuum, ac 


etiam auas ferias five nundinas annuatim, &c. und cum curid pedis 


. pul derigati ac omnibus libertatibus liberis conſuetudinibus Poteflati- 


bus cuſtumagiir theolonits ©  flallagiis  prceaprrs et ( aliis commoditati- 


Bus a hujufmodi mercatum  ferias foe nundinas et curiam pedis pul- 


verigali pertinentibus Jen ſpeftantibus that the Defendant was 


leſſee of certain penns erected in the year 1775 at Hayes, within 


two miles of Southall, in conſequence of a quarrel between the 

5 ſaleſmen and the proprietor of Southall market; and that cattle had 
been ſold in thoſe penns on every Wedneſday ſince that time. 

Two objections were taken to the Plaintiff's recovery; ft, That 


as no ſpecific toll was mentioned in the letters patent, the Plaintiff 
was entitled to no toll, and therefore had ſuſtained no injury; 


2dly, that after an undiſturbed poſſeſſion of this market at Hayes, 


| to be entered for him with 17. damages. „ 
Accordingly, Le Blanc Serjt. early in this term moved fora 
rule 11% for chat purpoſe, and urged, itt, "that i it was not neceſ- 


tices (ſes alſo the Regifer, p- 103); but 


by the Defendant for twenty-three years, the preſent action could 
not be maintained. The Lord Chief Juſtice nonſuited the Plain - 


tiff, giving him leave to move to ſet that nonſuit alide, and if the 


Court ſhould think he ought to haye Tecovered, 222 a * 


9 #4" > 
y \ 


' 


SEO The bo . 


ſary in a graut of toll to ſpecify the. particular ſums to be paid, 


Palm. 86. &; that by the ores of. the dener poor. ſuch toll 
- having 
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' the Plaintiff was entitled to take reaſonable toll, and that if he 


market. 2dly, Suppoſing the Plaintiff not entitled to toll, yet that 
as he had an undoubted right to the market at Southall, the 
| Jeyying another market within two miles interfered with that 
right, and was an injury for which an action might be maintained, 
as in the caſe of a commoner who may maintain an action for 


zaly, That the only ground on which the Defendant's poſſeſſion of 


right of action, was the preſumption which it afforded of a grant; 
but that all ſuch, preſumption had been rebutted in this caſe by the 
proof which was ee at the trial of the commencement, of the 
Defendant's market. . 

The Court inclined | FEY * Phintif” 6 appliaion, but 
granted a rule to ſhew cauſe. 
On this day the caſe was to have been . by L Alen 
and Shepherd Serjts ts. for the Plaintiff; and Cockell, Runnington, 
| and Sellon, Serjts. for the Defendant, 


F- But Eyre Ch. + 4 intimating a Aided opinion, that the un- 
| diſturbed poſſeſſion of the market by the Defendant for twenty- 


counſel for the Plaintiff declined. arguing the - 
Per. ran, Sara 55 ; . | f Rule diſcharged. 


1 
| { 


$a * - . ** 


a * 3 4 R 4 _ Y ** 


More 474. 8. C. In Oftufton v. Fames | bridges, 5 as is uſed to be taken, ibi er alibi 
and others, 2 Lutw. 1377. where the ſame i regnum Angliæ was held uncertain and 
words were uſed in the grant as in the | void in Lightfoot v. Lenet, Cro. Fac. 421. 
preſent caſe, the ſame objection was taken, | © Vid. _ v. 88 2 Bl. 1233. 
but judgment was given on another point. 


Having been granted as was uſually ili at akte of this kind | 


exacted unreaſonable toll he did it at the peril of forfeiting his 


the market for more than twenty years could defeat the Plaintiff” 6 


« three years was a clear bar to the Plaintiff's 8 right of action, the 155 


ought to determine. the quantum of toll. | A! grant. of woch toll to s WER at two 
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© Idem et Ux. v. Eundem. 


Furs were two actions on the caſe againſt the Defendant for 
=» cauſing a quantity of lime to be placed on the high road, by 
nidhtlh of which the Plaintiff and his wife were overturned and 


much hurt, and the chaiſe in which _ then were was con- 
 fiderably damaged. Pleas. Not-guilty. 


The two actions came on together to be tried before 0 Ch.]. 


at the Guildhall Sittings after laſt Hilary term, when the following 


circumſtances appeared in evidence. The Defendant having pur- 
| chaſed a houſe by the road ſide, (but which he had never oc- 
cupied,) contraſted with a ſurveyor to put it in repair for a ſtipu- 
lated ſum; a carpenter having a contract under the ſurveyor to do 
the whole bulineſs, employed a bricklayer under him; and he 
again contracted for a quantity of lime with a lime- burner, by 
whoſe ſervant the lime in queſtion was. laid in the road. The 
Lord Chief Juſtice was of opinion that the Defendant was not 
anſwerable for the injury ſuſtained by the Plaintiff under the 
above circumſtances ; : but i in order to ſave expence, a verdict was 
taken for the Plaintiff for 12 J. 125. with übeny to the Defendant 
to move to have a nonſuit entered. Ps 
Accordingiy a rule gy oy: that ue» haviog | yoo lined on 
a former day, 
 Cockell and Shepherd Serjts. n now hheved cauſe.” The en is 
not whether this action might not bave been brought againſt ſome 
other perſon, bur whether it "cannot be maintained againſt the pre- 
ſent Defendant. It is ſufficiently eftabliſhed that maſters are civilly 
anſwerable for the neglect of their ſervants, though abſent at the 
time of the injury committed. Herm v. Nicholls, 1 Salk. 289. Fonts 
v. Hart, 2 Salk. 441. 80 it is with carriers and owners of ſhips. 


The houſe in this caſe was undergoing repair for the Defendant, 
1 1 the act which cauſed the injury complained of, was an act 
done for his benefit, and in conſequence of his having authoriſed 
. others to work for him. Though the perſon by whoſe neglect the 
accident happened was the immediate ſervant of another, yet for 


dhe begeßt of the 185 he muß be conlidered as the ſervant of 
| | 5 . 85 this 
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IN THE D 


this Defendant. The maxim in law, i is reſponacat ſuperior ; and 


accordingly Lord Kenyon in a caſe ſtrongly, analogous to the pre- 
ſent ſaid In all theſe caſes I have ever underſtood that the aQtion 


4 muſt either be brought againſt the hand committing the injury 


STEIN MAN. 


1 Or againſt the owner for whom the act was done.“ Stone and : 


| another v. Cartwright, 6 Term Rep. 411. If this Defendant be 
0 liable, the Plaintiff may be obliged to ſue all the parties who 


have: ſubcontraQts in this caſe, gong he can —_ any redreſs 
90 the injury he has ſuſtained. 


IPG Blanc and Marſpall Serjts. contra,” The Plaintiff contends 
firſt, that a perſon 1s liable for the conſequences of every act done 
for his beneſit; at leaſt if the act take place on his own premiſes: : 
ſecondly, that he is anſwerable for any injuries committed by thoſe 


whom he employs, if the injuries happen in the courſe of carry= 


ing into execution the commiſſion with which they are charged. 

Firſt, it is clear that the cauſe of action did not in this caſe ariſe on 
the Defendant' s premiſes, the complaint being, that a quantity of 
lime which ſhould have been placed there, was actually laid in 
the high-road : that being the caſe, there is no authority to ſhew 
that the Defendant i is liable, merely becauſe the act from which 
the injury aroſe was done for his benefit. if that general pro- 


; poſition were true, it might be contended, that the Defendant muſt 
have anſwered for any accident which might have happened 


during the preparation of the lime in the lime · burnerꝰs yard. 


| Secondly, TYP liability of the principal to anſwer for his agents, 


18 founded! in the ſuperintendence: and control which he is ſuppoſed 
to have over them. 1 Black. Com. 4 „ In the civil law that lia- 


bility was confined to the perſon ſtandin 5 in the relation of gater- 


f. ib. 4. tit. 5.4 . Dig. 
Ab. 9. tit. 3. And though in our law it Has been extended to caſes . | 


familias to the perſon doing the injury. 


where the agent is not a mere domeſtic, yet the principle continues 


the fame. Now clearly i it was not in the power of this Defendant i 


to control the agent by whom the injury to this Plaintiff was 


efſeded. He was not employed by the Defendant but by the 


lime - burner: nor was it in the Defendant's power to prevent him, 


5 or any one of the intermediate ſubcontracting parties, from exe- 
euting the reſpeQive parts of that buſineſs which each had under- 


taken to perform. The Defendant's interference would have 


amounted to a breach of his own. contract with the ſurveyor, by | 


bog be latter Was ee to pa ſuch perſons as he mm 
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. think Proper. 80 little ovnnedtion. was there birnen the De- 
fendant and the various perſons employed in the work that he 


could have maintained no action againſt any one of them for having 
ill performed his part, but muſt have reſorted to the ſurveyor 


With whom his contract was made. With reſpect to Stone v. 


_ Gartwright, the owner of the mine was there ſaid: to be anſwer. 
able for the nepligence of the perſons employed by the ſteward, 


hut it is to be obſerved, that he was alſo anſwerable to them for 


their wages. In Lane v. Sir Robert Cotton, 12 Mod. 488, 9. 
Hol. Ch. J. ſaid, that * the reaſon why a principal ſhall anſwer 


8 « for bis deputy i is, becauſe as he, as principal, has power to put 


<« him in, ſo he has power to put him out without ſhewing any 


«6. . cauſe,” f $0. in Michael v. Aleftree, 2 Leu. 172. it was held that 


4 an action might be maintained againſt a maſter for damage done 


by bis ſeryant to the Plaintiff, in exerciſing his horſes i in an im- 


proper place, though he was abſent, becauſe it ſhould be intended 
that the maſter. ſent the ſervant to exerciſe the horſes there. But 


if a ſervant who. ! is ordered to do a lawful act exceed his authority, 
and. thereby commit an injury, the maſter i is not liable. uin 


v. Boolb, Shin. 228. Middleton OW 2 owler, Salk. 28 2. 
Exkr Ch. . At the trial L entertaiued great dads with re- 


pet to the Defendant's liability i in this action. He appeared to 


5 be ſo far removed from the immediate author of the nuiſance, and 


fo far removed even from the perſon connected with the immediate 
author i in, the relation of maſter, that to allow him to be charged 


: for the injury ſuſtained by the Plaintiff ſeemed to render a circuity 


of action neceſſary. Upon the Plaintiff s recovery, the Defendant 


would be entitled to an action againſt the ſurveyor, the ſurveyor 


and each of the ſubcontracting parties in ſucceſſion to actions 


| againſt! the perſons with whom they immediately contraed, and laſt 


of all the livie-burner would beentitled to the common action againſt 


7 bis 0 own ſervant. 31 heſitated therefore i in carrying the reſpanſibility 
Dy” beyond the immediate maſter of the perſon who committed the 


CT injury, and [ retained my. doubts upon the ſubject, till I had heard 
the argument on the part of the Plaintiff, and had an opportunity 


5 of conferring with my Brothers. They, including Mr. Juſtice 


Ar. are ſatisfied that the action will lie, and upon reflection, I 


am diſpoſed 1 to concur with them: though I am. ready to confeſs 


7 that, I find great difficulty in ſtating with accuracy the grounds on 
5 Which it is to, be. APO. "The an. een maſter and 


4 Adi ? 8 9 ſervant 


IN THE THIRTY-NINTH YEAR OF GEORGE III. 
ſervant as. commonly exemplified in actions brought againſt the 
maſter is not ſufficient : and the general propoſition, that a perſon 
ſhall be anfwerable for any injury which ariſes in carrying into 
execution that which he has employed another to do, ſeems to be 
too large and looſe. The principle of Stone v. Cartwright, with 
the deciſion of which I am well ſatisfied, is certainly applicable to 
this caſe: but that of Littkdale v. Lord LonſYale (a) comes much 
nearer. Lord Lox/dale's colliery was worked in fuch a manner 
þy his agents and ſervants {or poſſibly by his contractors for that 
would have made no difference) that an injury was done tothePlain- 
dilf's houſe, and his Lordſhip was held reſponſible. Why! ? Becauſe 
the injury was done in the courſe of hir working the colliery : 
whether he worked it by agents, by ſervants, or by contractors, 
ſtill it was his work: and though another perſon might. have con- 
trated with him for the management of the whole concern with- 
out his interference, yet the work being carried on for his benefit, 
and on his property, all the perſons employed muſt have been 
oonſidered as his agents and ſervants notwithſtanding any ſuch ur- 
rangement; and he muſt have been reſponſible to all the world, on 
the principle of fic utere tuo ut alienum non lædas. Lord Lonſdale 
having empowered the contractor to appoint ſuch perſons under 
him as he ſhould think fit, the perſons appointed would in con- 
templation of law have been the agents and ſervants of Lord Lonſ- 
dale.” Nor can I think that it would have made any difference, 
if the injury complained of had ariſen from his Lordſhip's coals 
having been placed by the workmen, on the premiſes of Mr. Little 
dale, ſince it would have been impoſlible to diſtinguiſm ſuch an 
act from the general courſe of buſineſs in which they were en 
gaged, the whole of which buſineſs s carried on either by the 
expreſs direction of Lord Lonſdale, or under a preſumed authority 
from him. The principle of this caſe therefore, ſtems to afford a 
ground which may be ſatisfactory for the prefent action, though! 1 
do not ſay that it is exactly in point. According to the doctrine 
cited from Blackflone's 4 Commentaries if one of a family * layeth or 
caſteth” any thing out of the houſe which conſtitutes a nuiſance 
the owner is chargeable. "Suppoſe then that the owner of a houſe, 


with a view to rebuild or repair, employ his own ſervants to erect 
4 bord in the ftreet (which being for the benefit of the public : 
. they may ee do) and they ky it out t fo far as to encroach 


0 : a. BY, 267. 299 The fats of that caſe are to be coll des from the a” 
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e on ihe e high | way, it is e . "oa owner would be 
guilty of a nuiſance: and 1 apprehend there can be but little doubt 
that he would be equally guilty if he, had contracted with a perſon 
to do it for a certain ſum of money, inſtead of employing his own 
ſervants for the purpoſe; ; for in contemplation of law the erection 
of the. hord would equally be his act. If that be eſtabliſhed 
we come one ſtep nearer to this caſe. Here the Defendant 
by A contractor, and by agents under him, Was repairing his 
- houſe:. the. repairs were done at his expence, and the repairing 
was his act. If then the, i injury complained of by the Plaintiff was 
committed in the courſe of making thoſe, repairs, I am unable 
to diſtinguiſh the. caſe from. that of erecting the hord, or from 
| Littledale v. Lord Louſdale, unleſs indeed a diſtinction could be 
maintained (which, however 1 do not think poſſible) on the ground | 
of the lime, not having been delivered on the Defendant* 8 premiſes, 
but only at a place cloſe to them, with a view to being carried on 
0 the premiſes and conſumed there. My Brother Bullen recollecta 
A caſe which he. would. have. ſtated more particularly, had he been 
able to attend. lt was this: a maſter having employed his ſer- 
vant to do ſome act, the ſervant out of idleneſs employed another 


to do it, and that perſon in carrying into execution the orders 


which had been given to the ſervant committed an injury to the 
Plaintiff, for: which, the maſter was held liable. The reſponſibility 
Was thrown, on the principal from whom: the authority originally 
moved. This geterminstion : is certainty highly convenient, and 
 beneficial;to. the public. Where a. civil injury of the kind now 
complsidede of has, been ſuſtsined. the. remedy ought to be obvious, 
and the perſon injured ſhould have only walliſcover the owner of the 
bouſe which: was the occaſion of the miſchief; not be: compelled to 
enter into the concerpa between that owner and other perſons, the 
inconvenience, of which would de more heavily felt than any which 
can ariſe from a circuity. of action. Upon the whole, eaſe therefore, 
though. 1 Kill feel, difficulty i in ſtatibg the preciſe Principle on 


which, the. action i * gel. 1 am defied. Ph! bn e 
of my Brothers. TO b Ja 0 . 


18 
* 7 
* 


_HzarH 5 1 . my opinion on this. Lake, point, vi 
"= all the ſubcontraQing parties were in the employ of the De- | 
fendant. | It has been ſtrongly argued that the Deſendant is not 
liable, becauſe his liability can be founded in nothing but the 
mere relation & marley. and ſervant ; LO no > Oe has been 


an 


5 7 v2 "the 
, : | E: - ; 12 0 , 4s 
£ ©, by a ) * 5 y : 
- 1 a * * . 


5 


© IN THE THIRTY:NINTH YEAR OF GEORGE III. 


much further. Thus a factor is not a ſervant: but being employ- 
ed and truſted by the merchant, the latter according to the caſe 
in Salleld i 18 reſponſible for his acts. There are beſides this other 
caſes; by As where. a perſon hires a coach upon a job, and a job- 
coachman is ſent with it, the perſon who hires the coach is liable 
or. any miſchief done by the coachman while in his employ, 
though he is not his ſervant. We all remember an action for 
defamation brought againſt 7. atterſall who was the proprietor of a 


7 ſons whom, the proprietors had employed by contract to collect 
news, and compoſe the paper, yet the Defendant was held liable, 
Now, this is a ſtrong caſe to ſhew that it makes no difference 
whether the perſons employed by the Defendant, were employed 
on a quantum meruit, or were to be paid a ſtipulated ſum. In 
Rofewwell.v. Prior, Salk; 460. an action for the continuance of a 
| nuiſance was held to lie againſt the Defendant though he had under- 
let the building which was the ſubje& of it, and though the Plain- 
off had recovered againſt him in a former action for the erection 
of the nuiſance; for the Court ſaid © He affirmed the denne 
by his demiſe, and received rent as a conſideration for it.” That 
caſe is analogous: to the preſent; the ground of the deciſion having 
been, that the Defendant was benefited by the nuiſance complained 
of. It is not poſſible to eoneeive a' caſe in which more miſchie 
might ariſe than in the preſent, if the various ſubcontracts ſhould 
be held ſufficient to defeat the Plaintiff of his action. Probably he 


could give him any information, and CO be N ont be 
ou wand prin e he came : to 1 N : 


og = n *. 


that he has a control over all thoſe perſons who work « on his pre- 
miſes, and he ſhall not be allowed to diſcharge himſelf from that 
2 intendment of law by a ay act e or contract of his own. He ought 


will not permit him to take advantage of that circumſtance in 


the civil law, it is perfectly clear that our law carries ſuch lability 


would not be able to trace them all, ſince none of the parties 15 


wiede of the caſe i in '2 Lev. it mall 1 b intended ny the can, "na 


Bosn 
. / 
 STEINMAN, 


4 newſpaper, with ſixteen others: : the libel was inſerted by the per- 0 


40 reſerve ſuch contro], and if he deprive himſelf of it, the law =} 


order to f{kreen bimſaf from an action. The caſe which has been 5 
ſuppolsd of the lime having been 8 7 at a a diſtance from the 
a e * Defendant's 4: 
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CASES IN EASTER TERM. 


4799. Defendant's bouſs. ati the 10 debt bielug happened "Ro does 

8 r | not apply: for here a perſon acting under the general employment 
. 1 of the Defendaant brought a quantity of lime to the premiſes, and 
* depoſited it without any objection being made by any perſon there, 

| whereas it was the duty of the Defendant to have provided a per- 

ſon to ſuperintend thoſe employed in his work. The perſon from 

whom the whole authority is originally derived, is the perſon who 

6 ought- to be anſwerable, and great inconvenience would follow if 

it were otherwiſe. There is fuch a variety of ſubcontraQts in this 
caſe, as rarely oecurs, but this ſerves only to illuſtrate more 
© Airongly the miſchief which would enſue ſhould we depart from 
 *  ___  thedodrine in Stone v. Cartwright. In that caſe, and in Little. 

Aue v. Lord Lonſdale, the ſafeſt rule was adopted. The Plaintiff 
may bring his action either againſt the perſon from whom the au- 

- thority flows, and for whoſe benefit the work is carried on, or 
_ _ againſt the perſon by whom the injury was actually committed. 
If the employer ſuffer by the acts of thoſe with whom be ns con- 

W wo Lak _ me aca Span them 
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Rule diſcharged 


\ a. ; 3 N * . 
: ; Wo f 6 4 7 M * #208 ; F | f * # 
” " F 4 : : k 1 8 8 1 hs 1 * We 1 KC h * 24 "F 4 9 * 4 (Ty 
£ EY | 4 6 1 ; $ 3 1 
3 © 8 


vun. Au gel on v. Tics Hotzzoor. | 6 


The « ND Die on a e bond be the ans a to den of of Mid- 
 replevia dieſes... The declaration ſtated: the Plaintiff's having diſ- 


| boodis 3 trained as bailiff of the mayor. and commonality and citizens of the 
proſecutionof city . of London governors of the houſe of the poor commonly 


the ſuit in the 


2 Ro ty called Saint Bartholomew's Hoſpital near Weſt-Smithfield London of 
' removed by the foundation of King Henry the Eighth, and proceeding i in the 


2 fe = - Uſual way, ſet out the bond and condition which was that R. 


dior court Holbrook ſhould * appear at the next county courtfor t the county of 


muſt be pro- 


8 Mi ddle leſex to be holden at &c. and then and there proſecute his 


— © action with effect againſt the Plaintiff for taking and unjuſtly de- 


| [uot Fant boy, taining his cattle &c. and make return thereof if return thereof 
5 ſhould be adjudged by law”; it then averred, that a. plaint was 

5 duly levied at the next county court by R, Holbrook, and removed 
ito this court by recordari facias loguelam; that R. Holbrook made 
1 default Mt judgment 1 was given for a return; ; that the bond was 
_ thereby forfeited and was in conſequence duly aſligned Se. 
Plea. Achionem nan, « ' becauſe he ſays, that the ſaid R. Hol- 
beet Mid * at the county © court r for the ſaid county of Mid- 
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72 kolden next after the making of the ſaid writing obligatory 
as in the ſaid declaration is mentioned, and did then and there 


proſecute his action with effect againſt the Plaintiff for taking and 
unjuſtly detaining his ſaid cattle goods and chattels, and continued 


to proſecute the ſame with effect until the record of the ſaid plaint 
in the ſaid declaration mentioned was duly had and removed 
into the ſaid court of our ſaid lord the King of the bench 
aforeſaid by virtue of the ſaid writ of our ſaid lord the King of 


 recordart facias loguelam in the ſaid declaration alſo mentioned. 


to wit at &c. And this &c. Wherefore &c. 

General demurrer, and joinder. 

Le Blanc Serjt. in ſupport of the demurrer, contended that by 
the condition of the bond R. Zolbrook was not merely bound to. 
proſecute his ſuit with effect in the county court, but to follow it 
into the court above, and, to make a return, wherever ſuch return 
| ſhould be legally adjudged ; he cited Anon. Forigſ. 209. Nichols v. 
Newman, F. ortef. 361. and Vaughan v. Norris, Caſ. temp. Harduv. 137. 


Sbepberd Serjt. who was to have argued on the other ſide, 
admitted that the preſent caſe on not be diſtinguiſhed from thoſe 


cited ; 
| And the Court were of the ſame opinion. 


| # BOO Judgment for the Plaintiff (a). 


16) Vid. etiam a Chapman & 47 v. Butcher, Carth. 248, 1 v. Tal, Cond, 120. 


"Tr 1PPET and Others v. Mar and 5 wo Others. | 


Db in aſſump it againſt) thieves” Two of ts * 


againſt three: 


fendants pleaded a debt of record by way of ſet · off, without 

taking any notice of the third: The Plaintiffs replied nul iel 
record, and gave a day to produce the record to the two Defend- 
ants who pleaded, but entered no e ſubgellion on. the roll reſpect- 
ing the third. 3 . 

Jo this there was a general Benner and joinder. 

Marſball Serjt. in ſupport. of the demurrer. The ground of 
_ this :demurrer is, that as two of the three Defendants have pleaded, 
andthe Plaintiffs" have given them a day to produce the record, 
without ſuggeſting any thing with reſpect to the third, the action 
is + diſcontinued a8 to o bim, and chat a diſcontinuance as to one 


I 


411 
1799. 
GWIILI d 


Vs 5 
Hor Bg RO OR. 


3 
* zoth. 


Aſtompft 


two pleaded 
a debt of re- 
cord by way 


ol ſet· off: 


the Plaintiff 
replied aul. 


tiel record and 


gave a day to 
the two De- 
fendants, but 


entered no 


ſuggeſtion 
reſpecting the 
third; held 
on demurrer. 
that the ac - 


tion being 


diſcontinued, 


judgment 


muſt be given 


agent the Plaintiff, even thougth the Defendants? plea were bad. 


0 | . Ras 30 Defendant 


AF 0 
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.CASES IN EASTER TERM 


| Defendant 3 is a diſcontinuance as to all. It is a ſettled rule of lay 


that a ſuit muſt be continued from its commencement to its conclu- 
ſion without any chaſm; and that any chaſm is a diſcontinuance. | 
In Gilb. Hiſt. C. P. 155. 1 58. it 1s ſaid that if a Defendant plead; 
to part and ſays nothing to the other part, and the Plaintiff replies 
to ſuch plea without taking judgment for the part not anſwered to, 
It 18 a diſcontinuance, becauſe he does not follow his entire demand 
in the court. 80 if he demur generally, for he ought to have 
prayed judgment upon nil dicit for that part. 1 Rol. Atr. fo. 48), 


a 488. And this rule applies not only to the ſubject-matter of the 


eauſe, but alſo to the parties. 1 Rol. Abr. fo. 488. Com. Dig. 
Pleader (W. 3): Thus in Bro. Abr. Diſcontinuance de Proceſs, þl.-22, 
Replevin againſt three, avowry by one, and ſo to iſſue, and the two 
others ſaid they came in aid of the avowant, yet if the two have 


ES: day given and continuance on the roll from day to day, all is 


A diſcontinued : and bl. 8. Replevin againſt three of a taking i in &. 


one appeared and avowed for himſelf ; in B. and traverſed the taking 
in S. and made avowry to have a return which paſſed for the 


£5] Plaintiff, and bo prayed judgment, and it was determined that as no 


| proceeding was againſt the other two, all was diſcontinued, for the 
\ proceeding ſhall be made to continue againſt thoſe who make 
default, otherwiſe it is a diſcontinuance. Green v. Charnock and 
another, Cro. El:z. 762. is to the ſame effect. The rule holds 


F alſo where a Plaintiff makes default. Paſton v. Luſber, Yelv. 15 5. 


If it be contended on the other ſide that a plea of ſet- off by two 


Defendants in an action againſt three is bad, ſtill the Plaintiffs will 


not be entitled to judgment on this record for by the u- 


ance the cauſe is out of court. 


Shepherd. Serjt. contra. 1 Though the queſtion immediately in 
iſſue on this demurrer be, whether the replication which the 
Plaintiffs. have put in be ſufficient in law to anſwer the Defendant's 


_ plea, Rill if we can ſhew that the plea itſelf is bad, they cannot 


have judgment. Indeed if we were to amend our ich the 


Defendants would be under the ſame difficulty. No authority has 


murrer 18 


been adduced to ſhew that diſcontinuance | is the ſubject or de- 


ICY 7 NE Eyre 
4a) See Weeks v. Peach, 1 Salk. + 179. | * off muſt not 7 but take his judgment 


0 and Market v. Tobnſon, 1 Salk. 180. 3 in the | ©* for that as by wil dicit; ; for if he demurs 


former of which cafes Lord Ch. J. Holt or pleads over the whole action is diſcon- 
ſaid * if a plea begin only as an anſwer to“ tinued.“ However, the doctrine in Croft 


5 1 hag part, and is in truth but an anſwer to v. Bilſen, 1 Salk. 3. 76. 2. ſeems ſcarcely 
part, it 8 adiſcontinuance and the oh U BUY thoſe caſes; | there the De- 


e 
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Exxx Ch. J. There is no rule in pleading more certain than 1799. 
that if a party can trace back the vices in the pleadings to the firſt 
fault he has a right to take advantage of it on demurrer. But he 
cannot aſk the judgment of the Court unleſs he appear on the re- 
cord to be capable of demanding judgment (a). Now in this caſe 
the Plaintiffs, having replied to a plea by two of the Defendants 
without taking notice of the third againſt whom they declared, 
have made a diſcontinuance; the cauſe therefore being diſcon- 
tinued, judgment muſt be given againſt the Plaintiffs, for they are 
Not in a fituation to take advantage of the badneſs of the Defend- 
ants plea. „„ „ 
wg RooxE J. The Plaintiffs not being in court, cannot call upon 
the Court to give them judgment. 125 
Per Curiam, | | 


'TiPPET 


MEE 4 , 
Mar. 


Leave given to amend on payment of coſts (5). 


et _ 2 
— 


— . ai 


fendant baving diſcontinued by concluding 
his demurrer to the Plaintiffs replication 
with a prayer quod narratio predifa cafſetur, 
it was held that the Plaintiff had his election 
do take judgment, or to join in demurrer, 
and that having done the latter, the Court 
might give him judgment upon the whole 
r 5 | 
(a) So © When Plaintiff makes replica- 
tion, fur-rejoinder &c. and thereby it ap- 
40 peareth that upon the whole matter, and 
« record, the Plaintiff hath no cauſe of 
« addion, he ſhall never have judgment, al- 
« though that the bar or rejoinder be in- 
4e ſofficient in matter; for the Court ought to 
« judge upon the whole record.” Doctor 
Bonham's- caſe, 8 Co. 120. 3. See alſo in 
confirmation of this, 'Rigeway's caſe, 3 Co. 
52. 3. and Turnor's caſe, 8 Co. 133: 6. 
' 1 (6) Had the demurrer been of the ſame 
term with the record, it ſeems the Plain tiff 


| ſuggeſtion after demurrer joined. Thus In 
Woodward v. Robinſon, 1 Str. 302. where the 
Defendant having pleaded a bad plea to the 


iſt count, and in his 2d plea pleaded to part 
only of the other counts, the Plaintiff in his 
replication merely tendered iſſue, and the 
Defendant demurred; the Court. held that 


though there was a diſcontinuance, yet the 
| pleading being of the ſame term, the Plain- 


tiff might till take judgment by nibil dicit 
for ſo much as was uncovered by the plea. 
Accordingly the caſe was adjourned, and the 


effect is Vincent v. Beton, 1 Ld. Raym. 716, 
But it is to be obſerved, that in thoſe caſeg 
the Plaintiffs were not allowed to have judg- 
ment until the diſcontinuances were done 
away, alchough the Defendants had commit- 
ted the firſt fault upon the record. Vid. 
etiam Middleton v. Cheſeman, Teo. 65, . 


would have been entitled de jure to enter a | 


_ Grrpeirys 


/ 


D. EvLts. 


Plaintiff having ſet the matter right, had- | 
judgment on the demurrer. To the fame 


Abril 30tb. 


8 — * 


AHIS was an action of debt for an eſcape out of execution, To tobe for 
* againſt the Defendant as warden of the Fleet. Pleas. ift, "Deloachar 
ST | 0 | . 25 pleaded a 


by vepligent eſcape and intern return ſince which the priſoner had been ſafely kept. Plaintiff in his 


replieation admitted the negligent eſcape and voluntary return, but alleged that the priſoner had not 


been ſafely. kept fince that time, having again eſcaped, which was a different eſcape from that men- 


. tioned in the plea, and the ſame for which the action was brought. Defendang in his rejoinder 


traverſed the allegation that the priſoner had not been ſafely kept, and then pleaded to the latter part 


of the replication as to a new aſſignment, a negligent eſcape, voluntary return, and ſafe keeping ſince, 
in the ſame manner as in the plea, This latter part of the rejoinder the Court refuſed to ſtrike out on 
motion, but held it bad on ſpecial demurrer. 3 8 B 

A plea that, if the priſoner eſcaped ſeveral times (without ſpecifying them), he returned as often, is bad. 


. 
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1799. V 15 acbet. 2nd, That the eſeape Was without the knowledge 

— privity conſent or permiſſion of the Defendant, and againſt his 
_. Griyyirns 

. will, and that before he knew of the eſcape, and before the filing 

1 7 . of the bill the priſoner voluntarily and of his own accord returned 

back into the cuſtody of the Defendant, and continually from 

thenceforth hitherto hath been and till is there kept and detained 

Os in execution at the ſuit of the ſaid Plaintiff, This was accom- 

ENS panied by an affidavit on the part of the Defendant according to 

the proviſions of 8 & 9 Wall. 3. c. 27. f. 6. that the eſcape 

was without his privity. The Plaintiff in his replication, iſt, 

joined iſſue on nil debet; 2dly, admitting that the eſcape was 

1 without the privity of the Defendant and that the return to priſon 

e voluntary, went on to allege that the priſoner had not from 

thenceforth been kept and detained in the cuſtody of the Defend- 

ant, but that after he had ſo returned into cuſtody and after the 

Defendant had notice of the former eſcape, and before the exhi- 

biting the bill, the Defendant permitted and ſuffered the priſoner 

to eſcape and go at large in manner as the Plaintiff had complained 

"ab him, which ſaid laſt-mentioned eſcape is another and 

different eſcape than the eſcape mentioned in the plea of the 

* Defendant ſo by him laſtly above pleaded in bar 'as aforeſaid, 

5 and was and is the very ſame identical eſcape for which the 

1 « ſaid Plaintiff brought this action and exhibited his aforeſaid bill, 

—_ :--.: « and- thn? See 

A The Defendant i in his 3 having traverſed the allegation 

—_ that the priſoner had not been ſafely kept ſince his voluntary re- 

—_ turn, with a verification in the uſual way, proceeded: © And as to 

= 5 i 3 the faid ſuppoſed eſcape ſo by the ſaid Plaintiff newly aſſigned 

RTE . afionem non, becauſe if any ſuch eſcape ſo newly aſſigned was 

=. 5 made by the ſaid priſoner the ſame was ſo made by the ſaid 

8 priſoner privately and without the knowledge privity conſent 

« or permiſſion of the Defendant and againſt his will, and that 

wh afterwards and before the Defendant knew of ſuch eſcape and 

| before the filing the bill of him the ſaid Plaintiff againſt the 

( ſaid Defendant in this behalf, to wit, on &c. at &c., the ſaid 

6 priſoner voluntarily and of his own accord returned back again 

1 « into the cuſtody of the ſaid Defendant, and continually from 

©2308 thenceforth hitherto hath been and ſtill is kept and detained in 

4 the euſtody of the ſaid Defendant in execution at the ſuit of 

W Le 6, the ſaid Plaintiff for the debt and damages aforeſaid i in form 

I aforeſaid recovered. by the ſaid Plaintiff; which faid eſcape in 

=: * this plea, wanne. if any ſuch was * is the ſame eſcape 

ok | 5 „5 whereof 
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as the ſaid Plaintiff hath above in his ſaid new 772 Foument- 
in this behalf alleged againſt him the ſaid Defendant. And 
46 « this, &c., wherefore he prays judgment if the ſaid Plaintiff 
40 ought to have or maintain his aforeſaid action in reſpect of 
4 « the premiſes ſo newly aſſigned againſt him,” &c. . 
L Blanc Serjt. in the laſt term moved to ſtrike out the latter 
= of the rejoinder, contending that the Defendant had pleaded 
two rejoinders, which he could not do even with the leave of 
the Court, much leſs without it: and that it was like the caſe of 
a Defendant pleading two pleas without the leave of the Court, 
where the Phintif IP apply to 5 Court to ſtrike out one of 
them (a). 

Shepherd Serj oppoſes the en in the rſt Wed and 
"- that as the replication was in the nature of a new aſſign- 
ment, the Defendant was obliged to put in this ſort of rejoinder 
in order to meet che e eng a Lira eſcape in the latter 
4 part of the replication, / rf 22 

\ Exns: Ch. J. There is a diffiretice Unten this as, and "RY 
oft two: pleas pleaded without leave of the Court: the two Pleas 
| are diſtinct from each other; this is. but one rejoinder containing 
double matter; 3 it may be a ſubject for demurrer, but not for the 
exerciſe of the ſummary juriſdiction of the Court. 

PTY conſequence of this intimation from the Court a ſpecial 
ater was afterwards put in, aſſigning for cauſes, © that the 
2 « faid: rejoinder j is double and multifarious i in this, that it contains 
« two ſeparate and diſtinct anſwers, and offers two ſeparate 
« nd distinct iſſues upon the aforeſlid replication of the 
« * Plaintiff to the ſaid. plea of the Defendant, ſo by him laſtly 
« above pleaded in bar, whereas only one iſſue could or ought 
fa, have been offered or taken upon the ſaid replication or 
. upon the matter therein contained, and chat the ſaid rejoin- 
8 der is alſo double and informal in this, that it offers to 
put in iſſue two diſtinct and different eſcapes, wherèas the 
4. * Plaintiff hath originally. declared upon and in his. ſubſequent 
= *' replication hath ſupported his ſaid declaration by only one 
* eſcape, and that according to the rules of good pleading the 
vs * ſaid, rejoinder ſhould and ought : to have been confined: to and 


Sa 11 has been faid that | in fuck caſe 7 5. Gl. . 1 . 45 K. 2. 
. double ples is a nollicy, and the Plain-" 1 idd's Pr, 9 Halle, s Pr. bg” 
Sax eg 2er Buller J. Na., R * 
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1709. 6 Pars 3 with a traverſe; which i is thereby taken on the 

1 == « faid eſcape ſo ſet forth-in the ſaid replication of the ſaid Plain. 
ns. 5-1-2 . tiff, yet the ſaid Defendant hath very unneceſſarily and inarti- 
„ « ficially extended the ſaid rejoinder to further and other and 

« different matter by way of ſuppoſed ſecond anſwer to the ſaid 

4 replication, whereas only one anſwer could or ought to have 

«6 been made to and only one iſſue offered or taken upon the ſaid 

« replication or in or by. the ſaid rejoinder; and that the matter 
44 ſo ſecondly alleged i in the ſaid rejoinder is no anſwer to the 
4 aid replication, nor direct or poſitive denial of the eſcape therein 
. 0 mentioned, but only an argumentative. denial of ſuch eſcape, 
DR, cc whereas the ſaid eſcape ſhould have been expreſsly and directly 
4 traverſed and denied by the ſaid rejoinder; and that the ſaid 

7 40 « rejoinder | is calculated to occaſion the trial of two ſeparate iſſues 
„ upon one and the ſame fact, and alſo to introduce a vexatious 
e and unneceſſary length of pleading i in this cauſe; and that the 
ES. * ſaid rejoinder 1 18 repugnant and informal i in this, that although 
© In one part thereof it conſiders the ſaid replication and anſwers _ 
46 the ſame as being a replication, yet in another part thereof it 
« conſiders the ſaid replication as being a new aſſignment, and 


3 Ar 


4 « profeſſes to anſwer the. ſame accordingly, and that the ſaid re- 
« 2 is in various other e dernen, multifarious, 
inſuſſicient and infor FTW 
Miner! in demurrer. „ 
. Le Blanc in ſupport of che 1 now e that if this 
„ | rejalnder ſhould be allowed the pleadings/ might go on in infini-. 
. lum, for if the Plaintiff were to ſur-rejoin in the ſame manner as 
he had replied, the Defendant might rebut | in the ſame manner as 
he had rejoined, and ſo a new iſſue would be created at every 
= _— of the pleadings ; and that it was a clear rule in Pleading 
tthat iſſues could not be multipliec after the les, 1 
5 Sbepberd Serjt. contrd, again inſiſted that as the Defendant could 
7; not give in evidence a negligent eſeape andvoluntaty return! in anſwer 
7 | ndnd allegation of a voluntary eſcape i in the latter part of the repli- 
Ww without putting it on the record, the Defendant: might' be de- 
_—_— prived of a fair deſenee, unleſs the rejoinder were allowed; and urged 
Ti 8 that the form of the rejoinder was the conſequence of the unuſual 
% and! ingenious way of pleading adopted i in the Plaintiff's replication. 
ExxRE Ch. J. If the obſer vation be well⸗ founded, that the.com- 
8 mon > forms of replication j in i theſe caſes Rop ; at the ee, that 
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1 a warden has not kept the priſoner in cuſtody ſince the firſt 
voluntary return, the conſequence is, that this replication is not 
merely ingenious but informal, and my doubt has been, whether 

the firſt fault was not committed by the Plaintiff. But in truth it 

ſeems to me that the latter part of the replication is nothing more 
than an amplification of the denial that the Defendant had kept the 


priſoner in ſafe cuſtody ; it amounts to this, that he had not kept 


him in ſafe cuſtody, for he had permitted him to eſcape afterwards, 
lf does not appear to me that this rejoinder will enable the Defendant 
to give in evidence any ſecond voluntary return. The Defendant 
by his plea excuſes an efcape, upon the ground of the priſoner 
having voluntarily returned and remained in his cuſtody ever ſince. 
Nom put the caſe that the priſoner had made two or three eſcapes, 
arid had returned as many times, the Defendant was bound to 


| fate them all in his plea; in order to eſtabliſh the dverment that 


the priſoner had been kept in fafe cuſtody ever ſince. If this be 
not the caſe, the pleadings. may 80 on for ever. The Defendant 
therefore has made the real fault, as there is nothing i in the re- 
plication in the nature of a new affignment. Perhaps had the 
Plaintiff merely traverſed the allegation in the Defendant's plea, 


l would have been ſufficient and the ſhorteſt way, though T : 


d "ot thick bim evan. for "puns; in a more erpiigt con- 
727 . eee the wetsclat leave to lend on n pay= 
jdt of (coſts, intimating at the ſame time that it muſt be done 


|. in ſuch a way as not to preclude” the. 9 ng being brought to x 


iſe as ſoon as /poſitble. 
Accordingly the Defendant amended 4 his ſecond plea by tofening” 
an allegation © that. / the faid ee at any time or times 
4 after the ſaid commitment &c. go jat large from and out of 


* the ſaid priſon of the Fleet and from and out of the cuſtody of 


K « him the ſaid Defendant, he the ſaid priſoner, ſo eſcaped and went 
« ot large privately. and. without the knowledge &c. of bim the 
« « Defendant and againſt. his will; and that if any Sach geaße 
or eſcapes was or were ſo made the aid priſener after fuch. 

. — or eſcapes and before the Defendant tnew of fuch eſcape 


% or eſtapes a nd before the filing of. the bill voluntarily and of bis. 


i onon accord. returned back again into the cuſtody of the Defend- 


"oF and continually from thenceforth until and at the time of the 


* commencement of the ſuit was and hath been and Rill | is 85 
2 detained” * 
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| ths: ſtate of his priſon, and: whether there has been an in- 


5 there have been ten eſcapes and ten returns, and the Defend- 
ant thinks fit, to plead them, and to inſiſt, that independent of 
ſuch. eſcapes the priſoner has been kept i in ſafe cuſtody, he is at 


has been any eſeape there has alſo been a return. He muſt either 

5 ſtand upon an averment that there has been no eſtape or that there 

o haye been one, two, or ten eſeapes, after which the priſoner re- 

; turned, and that having ef 
5 entitled to give that anſwer to the Plaintiff's charge. The De- 
feucht mult take upon himſelf to ſtate the eſcapes ſpecifically, 

that the. Plaintiff may have an opportunity of combating his 

| aſſertion. With reſpect to the Plaintiff s replication it never 
0 abandoned the eſcape laid in the declaration. To that eſcape the 


to which the Plaintiff admitted the fact of the Defendant's plea, 


 fincs that return. y 46h a 


> ing. out the latter part of the rejoinder which had been demurred 
WE to, and leaving the traverſe of the allegation, that after the re- 
| turn of the priſoner, and after notice of the former . the De- 
3 gu; voluntarily PExmitiee, the priſoner to eſcape (a). 


| ——_— iſſue was Joined on. the traverſe, | nonſuited him, holding, that the firſt eſcape 

and the cauſe. came on to be tried before | muſt Rill remain the gi of the adtion, and 

Dun h. 15 at the Guildhall fittings after | would be purged or not, abit ſhould turn out 

this term. At the trial the Plaintiff proved that the priſoner bad or had not been ſafely 

| A, notice of an eſcape. to the Defendant, :| . kept fince his TOS — Aſter that 
N and an eſcape ſubſequent | to that notice, but . e 1 
: an not 4 2 Ten Previous to Thu BE Bs. "7 
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LY ON LT. e 


ba 1 e no means 88 with te, in lenchan, and 1 © 
ſo framed as to afford no probability of any „ 
EYRE Ch. * The Defendant knows and is bound to 150 


voluntary eſcape and . ſubſequent return and ſafe keeping of 
the priſoner ſince that time, or whether there has been no eſcape 
at all. If there has been one eſcape and one return, or if 


liberty to do ſo. But he cannot plead hypothetically that if there 


pt him in cuſtody. ſince that time he is 


+5 


Defendant pleaded what was an anſwer as far as it went; in reply 


but added, that he did not complain of the eſcape previous to the 
return, but that the Defendant had: OY the ne hoon in n 


The Court again gave Hs Defendant Jett to e . ſtrik- 


( The Ba deri e ee hive Lord Chief Jolle 
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0 Pxxi ar ee 1. „Tarte 
Fe ion was. brought to recover r00/. the amount Y the 
Defendant's ſubſcription to a guaranty of 600 J. for the true 
K. faithful diſcharge of the truſt which the Plaintiffs might repoſe 
in one Abſalom Goodrich, acting as caſhier or e 
| clerk 1 in their banking-houſe. „ 
E The cauſe was tried at the Guildhall . ck laſt Michael. 
| mas term, before Heath ]. and a Special Jury, when the follow- 
ing facts appeared in evidence. The guaranty was ſigned on the 
5th. of Oftober 1790: . Goodrich continued i in the Plaintiffs' ſervice 
till March 1793, at which time he abſconded having embezzled 
money « of the Plaintiffs to the amount of I 2927. $5. 64. In April 
following a correſpondence commenced between Coodrich and the 
Plaiatiffs, in which the former, after ſtating that he had embezzled 
four bills, went on thus ; 5 ſhould conceive it may not be un- 


« ſideration of about 300 J. for the extra exertions | have uſed for 
9 the intereſt of the houſe, and the extra expences I have been 
« at by having no regular home, i in town : perhaps there may be 
= due to me on my own account about 100/. though of this I am 
| 5 « not quite certain. 


He then ſuggeſted a plan (a) for balancing the books of the houſe, 
| by which the Plaintiffs might keep his, miſconduct ſecret from 
5 the other clerks, and having intimated an intentibdn of retiring 
into the country and eſtabliſhing a ſeboo / oncluded thus, " Whar- 
© ever. 1 can obtain by labour and induſtry . above the common 
« 1 for exiſtence ſhall be faithfully appropriated to repay * 
E the debt once a month or once A quarter into the hands of ſome 

* perſon for. your ule. val In anſwer to the above the Plaintiffs wrote 
a letter dated the 22d June 1793, containing the following ex- 
 prefſions; * We haye no objection to your adopting your 3 
'E plan of tuition, and you may reſt free of apprehenſion | from 
= * being e in a a laudable purſuit f for ſupport of yourlelf and 


yy This was to be Free by entering * th books! to which! the nu had acceſs, 


op nfs the . and ene it into | a FEY lerver..” 
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| ; | 3 ” family, 


1 reaſonable to. propoſe that the gentlemen ſhould make a con- 


If theſe propoſals could be admitted, 1 ſhould 
« then Rand a debtor to the houſe about 890 J. My property at 


« home way have colt me about 1 507. which 1 freely offer.” barg gt o 


deßcieney as a loan to him in the private | under the head of private Dag. . with | 


1790, 


| April zoch. 
/ 


If A. become 
bound to B. 
for the ho- 
neſty of C. 
who embez- 
zles money, 
may 
maintain an 


action on the 


guaranty, 
though 


three years 


bave elapſed 


without aux 
notice havin 


been given of 
the embez · 
z ement by 
B. to A.; at 
leaſt if 4. | 
was acquaint- 
ed with the 
circumſtance 
from any 
other quar- 
ter, and B. 
does not ap- 
pear to have 
concealed it 
from him in- 
duſtriouſly. 
A. will not 
be diſeharg- 
ed from his 
gusranty 
though ' 3 


have given 
credit io C. 


for t 
dane gra, 


ſum embez- 
2 led. | 
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Ts -- +4 that vou in future may he in a ſituation to make ſome recompence 


ee .< for. paſt misfortunes, and reſpecting which in every converſa- 
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« family, taking i it for granted that your as to us wit. 
be found ſtrictly true. Indeed by ſuch endeavours it is poſſible 


= tion Which we have been obliged to enter into we have uni- 
« de expreſſed. ourſelves with 1 48855 tenderneſs towards vou. 
r duch conduct The 20 850 by: Goodrich 52 n 
his miſconduct from the clerks was adopted by the Plaintiffs. In 
the Summer of 1 79 5 James Tatlock offered Goodrich, who was 
then out of employ, to procure him a place provided the Plaintiffs 
would give him a character: upon which Goodrich made an ap- 
plication to the Plaintiffs for that purpoſe, and on the 15th 
Seßtember 179 5 wrote them a letter in which were the following 
. expreſſions :_ 1 4 have juſt waited on Mr. Tathch, and mentioned 
in general what you remarked on my requeſt, his reply. was, he 


| « would call on you himſelf this day zeit would have pleaſed me 
berker had that not been the caſe; but as I could not with any 
a e propriety forbid him, I muſt take the conſequences. 
7 4 as I believe Mr. Tatlock knows no more of my concerns in your 
6 houſe than what I have told him my ſelf reſpeQing Riley, 
W Barber Oc. )s (a) loſles, you will have it in your power to ſpeak 
in general terms reſpeQing your being conſiderable loſers by my 
+11 oy imprudence, and this done with tenderneſs on your part may 


However 


<« induce him to be my friend. In regard to the bond, ſhould he 


, © mention it, and you. think proper, perhaps making him the 


« offer of his name may be in my favour,” No evidence was 


- | N : given of actual notice by the Plaintiffs to the Defendant or to any 


of the other ſubſcribers to the guaranty of Goodrich's miſcondud, 
ald the loſs they ſuſtained thereby, till July 1796, when actions 
were commenced againſt the Defendant, and: " againſt” his brother 
Janes Tatlock and one S. Potter who were alſo ſubſcribers ; ; theſe 
were all conſolidated. The learned Judge left it to the jury to lay 
whether the Plaintiffs had waved the guaranty and. exonerated 
che Defendant by making the whole of Goedrich's embezzlement 
A debt from him The jury found a verdict for the Plaintiff. 
Le Blanc and Shepherd Serjts. on a former day ſhewed cauſe 
© a rule 15 if for a new trial, and contended, that the guaranty 


: Was not ert dy: any thing which paſſed between Goodrich. and the 


© Theſe were vun: which 4420 come within the ſeope of the preſent caſe. 


Plaintiff, 


IN THE THIRTY-NINTH YEAR OF GEORGE 1 W aw 


Plaintiff; or by the length of time whichs had elapſed before notice 1 1 799. 
Was given to the Defendant; that with reſpect to the concealment” | OT AO 
it might have been dangerous for the houſe to have made public py | 
the iniſconduct of their clerk and their loſs in conſequence; that by e 
the terms of the guaranty the Defendant was abſolutely bound 
to anſwer for the deficiencies in Goodrich s accounts, and that the 
- efet of the length of time which had elapſed was a queſtion for 
the jury who had decided that it was not a waver. They urged 
that the Defendant had not been injured by the delay, as Goodrich | 
continued inſolvent from the time that he committed the e to 
that of his death, which was juſt before the trial. | 
_ © Cochell and Heywood Serjts. contra, inſiſted that the Plaintiff had 
accepted Goodrich for their debtor, by giving him credit to the 1 
amount of the deficiency, and entering it in'their books as a loan; 
that the danger the Plaintiffs might have incurred by making Wn: 
lic the embezzlement i in queſtion, could not deprive the Defend. - 
ant of his right to notice, as in the caſe of a bill of exchange, | 
where notice of the drawer's default muſt be given on the earlieſt | | 
opportunity leaſt his ſituation ſhould be altered, and that the ſame | 
rule held in caſes of bankruptcy, and ought to. be obſerved in all : | 
| other mercantile tranſactions; ; and that the time within which | 
notice ſhould have been given was a queſtion of law. | 
ExRE Ch. J. This caſe ſeems to involve many points of- law 
3 ſerious confideration, | The 1ſt queſtion is, whether | 
Aa perſon who enters into a guaranty for the faithful diſcharge of 1 2 
duty by another be liable to anſwer for embezzlement of money 
5 by him at any indefinite period, or whether notice of ſuch em- | . 
bezzlement ought not to be given within reaſonable time ? A 2nd 
queſtion will be, whether the intentionale concealment of ſuch em- 
bezzlement will not diſcharge the guarantee from bis liability? | 
Anda 3rd, whether that degree of credit has not been given to the. 
party. originally guilty, | which may be ſufficient to change the 
character of the tranſaction, and by aſſent of the Plaintiff to con- 
vert Goodrich s delinquency into li debt. And if ſo, whether the 
guarantee be anſwerable on the foundation of the original em- 
8 bezzlement ? Theſe are queſtions of real importance to the mer- | 
_ eantile world, and I wiſh to have them ron Sautens. not 
ting) prepared to give zn Opinio. 
Borten J. Some things have been. n in e to | 
5 which Ido not agree. It has been ſaid that the rights of parties 
: bare been altered, At * new Abt had d been a incurted, or if the 
. demand 


5 1 „ +» 


Ld 


W | CASES IN. AST EA TER? r 
= : "I 179 e had been enlarged; that might have been a on the 
# — ms, guarantee. But that is not the caſe here. The Defendant was 
=... ._ | liable. to make ſatisfaction for the embezzlement. of .Good?ich to 
ON T47%06K: the amount of his ſubſcription, and if the Plaintiffs, endeavoured 
to obtain any thing from Goodrich before they called on the De- 
0 fendant, that was only i in aid of the Defendant and tended to re. 
lieve him. Unleſs ſomething bad taken place between the Plain- 
VV and the guarantee, I do not ſee how the reſponſibility of the 
1 ; 85 15 = 5 | | latter could be. given up, tit . no favour ſhewn, by the former to 
—_ Coodricb, nor any ching done between them. which did not create 
„ n $6 the. Defendant, could diſcharge: the guaranty... 15 
„ D Thin: cofe differs from that of a bill of exchange 
F inaſmuch as the Defendant was not merely bound to pay the mo- 
ve; in caſe Goodrich ſhould not Pay it, but was hound ablolucly 
8 : to RENE wy N mn PF 


du, adv, wall, 


* 


Erne ch. 12 On this day (abentibus Billler & Heath Js ) re- 
Ferrell 16 the letter of the 1th of September, and faid; Tam much 

| inclined” to think that a reaſonable inference may be drawn from 
7 this letter „Which will go a great way towards laying « out of the caſe 
the Abele how far thoſe to whom a guaranty has been given 
= may, by concealing the failure of the party for whom the guar- 
aAntee is anſwerable, and giving bim credit for the amount of the 
N failure, be conſidered. as having taken upon themſelves the whole 
Toſs. 1 dare ſay the j jury were ſatisfied chat the Defendant was not 
—_ ĩ ĩðĩ kept in ignorance of the tranſaction. He did not put his caſe 
wied that ground; but the ground he has taken is, that the 
3 15 52 3 | Plaintiffs bad done enough to diſcharge the. guarantee; upon this 
1 7: 1 1 =P at firſt. heſitated, but am now diſpoſed to agree with my Bro- 
| 54 - L 5 5 {hers that i it is not ſulficiently made out : this caſe therefore may 


e 


tand without breaking in upon the rules of law. 5 


RookE J. The points formerly ſtated by my Lord were al iel 
_— to o the Nee and 1 have no o reaſon. to  think'that x: hy decided wrong. 
_—_ T Rule diſcharged: 
May eib. e bell now Aaated to 80 re Churt n the WOE alluded to by the 
TLord Chief Juſtice on a former day, did'not relate to the preſent 
„ Defendant but to his brother, and certainly could not affect S. 
5 PDuolter, the other guarantee. He urged that even if a communi- 
; / —  , cation between the Defendant and his brother could be preſumed, | 
5 EN that fuck 9 wolle not be extended tod. Pater; 
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and truſted therefore, that if the Court ſhould Rill think this rule 1799. 
ought to be diſcharged, they would open the ene rale, | * 
in order to enable S. Potter to defend the action. 5 
ErxE Ch. J. The principal difficulty I felt in the caſe aroſe oer, 
on the ground of a ſuppoſed induſtrious concealment by the Plain- 
if not only from the ſervants of the houſe, but from all the 
world, which on general principles of law might have had an 
effet on the liability of the guarantee. But looking through 
the caſe again, I think there is room to collect that there was no 
want of communication with the Defendant. The names of 
Tatlock and:Goodrich are names not unknown at Guildball, or in 
Teftminſter-ball: whether the letter related to the Defendant or 
his brother, there is'a plain alluſion to the guaranty in it. Con- 
ſidering either the probable iſſue of another trial, or the value of 
the:intereſt, this 1s not a caſe in which the Court ought to open 
he conſolidation rule. Te prevent miſtakes, I add that it is not 
10 YE 5 to be the opinion of the Court, whatever my opinion 
might have been, that the caſe as it was ſtated _— 15 the 
eqort e was A with much 5 
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18 was a a petition 57 a priſoner in execution to be Wr 4 priſoner 
up to be diſcharged under the 32 Geo. 2. c. 28. /. 13. and 8 I 


mas ; founded on the following circumſtances, | The priſoner ha- pred 6 par 


b ving been originally confined for ſeveral debts the amount of * 
which was too large to entitle him to the benefit of the act, had debt below 


that ſum is 


during his confinement fatiefied ſome jof his creditors, and thus got entitled 


reduced the amount of his debts below 3007. He now therefore chayed ne 


applied to the court in this term, as the term next after that in. 8 


which he had thus reduced his debt to the ſum ſpecified in the vert term gf. 


ter he has ſo 


33 Geo. 3. c. 5. by which act the benefit of 32 Geo. 2. c. 28. reduced bit 


debt, unleſt 
ts extended to perſons in execution for ſums not exceeding 3000. it be alte dhe 


next term af 


Clayton Serjt. moved | this on a former day and now urged in ve "rr 
f . of the application that though the act directs perfons de- = P ere- mo 
ſirous of being diſcharged under it to apply © before the end 1 

Hef the firſt term which ſhalt be neut after fuck priſoner ſhall 


3 be charged in execution, yet it appears from the preceding 
gd * the > aint that the 8 had in 9 "DE 


miſſion of 


Ex Parte 


; Huzs a RD. 


9 the end of the firſt term which ſhall be next 


eution, though it is the next term after that in which his debt 


not be very anxious to eſtabliſh a precedent which will enable 
pꝛriſoners to deal with their creditors, and thus manage to prefer 


2 bin. 


5 1158 4 ; 
will not arder 


"0 common 


appeaance 
to be entered 
| ontheground 
of the Plain- 
tiff having 


been. choſen 
aſſignee un- 
der a go m- 


| | | bankruptcy 


R 
, 
os 
4 


ee alter his period was elap 
> - duced: to the ſtipulated ſum. He cited re mw n "S 


ſum f money not exceeding in the whole the ſum of 100 / 
or on which execution there ball at any dime: remain due a {um 


act againſt all the reſt. 1 had almoſt convinced myſelf that the 
application was reaſonable, and that we ſhould be juſtified in or- 
dering the priſoner to be brought up ʒ but upon examining the 
act, it appears that the caſe i is not within the words, and con- 
ſidering the inconvenience that may reſult from extending it's 
| proviſions i in the way required, it ſeems more adviſcable to adhere 


/ cholat one of the II e the e ad held him 


1 a former day for cancelling, the bail-bond and entering a com- 


ps attended to, fince;a. party has A. right, to ſue his creditor even af 


To a 4. he has received a dividend under the commiſſion (a)... 
iſſued againſt 
the Defend · 5 


E _ a, motion to ay ſtay, proceedings: in the ; aQion,., but merely, to can- 
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words, © if any perſon ſhall be charged in execution for any 


not amounting to above the ſaid ſum af tool Bel 

ExRE Ch. J. The material words of- the act dre before 
fter ſuch Priſoner 
* ſhall be charged in execution by his: ateditor??; nom this is not 
th this priſoner has been charged i in exe- 


> firſt term after 


has been reduced below the ſum limited. Indeed the ( 


urt will 


ſome of them by paying their debts, and come in under the lords 


to a ſtrict conſtruction. e EpR9, © iP Whew 
Rooks J. 1 am of the fame opinion, Ls 
oy: took wee 85 2 motion. 1 
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* nA HE | Plainüiff 8 . bis — ler. 1 \ commiſſion of 
- bankruptcy iſſued againſt the Defendant, and. having | been 


tO bail. 5413 e a 1 
Le Blase . now. ed wap WY 4 T ale 2 8 hae 


mon appearance, and contended that this application could. not be 


;the, ule. obſerved that this was 
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lad . porta af 
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cel the bail-bond, on the ground of the bardſhip which the thts 


fendant ſuſtained in being held to bail by the Plaintiff, who as 


aſſignee, had poſſeſſed himſelf of all his property. He urged that 


the Plaintiff had elected his remedy, having completely ring 
the commiſſion by becoming aſſignee and acting under it (a). 
be Court: refuſed to interfere, 21 N that the Defendant muſt 
apply to the Court of ane "on © 12 


* 


. % PONY rin! wy 3 r! 
475 n w | 37 Ds Th 1 Ege 0 $13. 145 1 . 1 
1 


% vit. e v. | Barford a0 Wan 
bail of Lowe | . 1317, where an execu- 
tion was, ſet 110 on the ound. of the | 
Plaintiff having adopted the commiſſion by Ex parte Dorvillieri, I Ark, 221. 
arqieſeiog anger 36 fo o a n and oP | the ſame was held with reſpect to a party 
1 To ©. {who had choſen Moo! aſſignee. ö 
b) Vid. ex parte Ward, 1 P72 1 Re Sn LO 8 
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without proving a debt under the commiſ- 
ſion did not amoant to an election: and 
where 
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| Þ/ "indenture of the: 2ſt of Neue I 780, exeputed. | in 5 
* county of Cornwall, an agreement was entered into between 


# 
3405 


the Plaintiffs (the patentees of the new- invented ſteam-engine) 


and the Defendant 8 father (who 1 was concerned in certain Corniſh 
mines) that the latter mould erect five ſteam-engines i in Cornwall 


at his own expence, and pay. the Plaintiffs a certain ſum of mo- 
ney monthly during the time he ſhould work them. Theſe 
monthly ſums were regularly paid up to the year 179 NJ. The pre- 
ſent action of covenant was brought to recover the arrears from 
that time, amounting to between eight and nine thouſand pounds. 
by, rule nit having been obtained on a a former day for changing 
« venue from London to Cornwall, on an affidavit that the De- 
fendant' muſt incur g great expence in bringing up witneſſes from 
Crrmwall, if the cauſe were trled in London, and that ſeveral per- 
ſons employed i in ſuperintending the mines would be compelled to 
beine them, at a great inconvenience to the Defendant; . 
Palmer Serjt. now ſthewed cauſe, and relied on an affidavit 
ating that the Plaintiffs had reaſon to believe that a fair and, im- 
partial trial could not be had in the coußth of Cornwall, for that 
great þrejudice had ariſen there reſpeQing the cauſe ir in conſequence 
of calummies which bad been circulated” concernivg the Plaintiffs, 


nd that a ſubſcription had een entered into 10/defray the ex- 
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pences of FOE the Plaintiff” 8 demand. He oblerved chat from 
SOL OK 28 N. | $ 27 the 


1 \ 


| . it wit bald tat barely being agnes 


rad Rule ciſcharged(s) | 


May 6th. 


The Court 
will not 
change the 
venue in an 
action on a 
deed to the 
county where 

it was Cxe- 


cuted on the 


ground of 
the defend - 
ant's wit- 
neſſzs re- 
ſiding there, 
if from the 
pleadings it 


does not ap- 


pear neceſ- 

ſary to pro- 
duce mary _ 
witneſſesfrom 
that county, 

unleſs a queſ- 
tion be raiſed 
of whicha 
"far ie 
cannot be ex- 


pected there. 


— 
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4799. Kl haser of che caſe the queſtion to be tried muſt excite a ſtrong 
8 intereſt in the public mind in Cornwall, where ſo many perſons 
. waere under the ſamecircumſtances as the Defendant; and referred 
0 the caſes cited in the note to Fofter v. Taylor, 1'Te erm Rep. 781. 
He then adverted to the Defendants pleas (a) which were 1ſt, Ven 
Lf fafum. 2d. Riens Her Aiſcent. 3d, That Defendant had ceaſed 
from a certain time to uſe the engines, and that they had Paid 
113041: J. for the time during which they had uſed them. Ath 
nearly the ſame as the 3d. 5th riens in arrere; and ſaid, that with 
OS eſpect to the firſt plea one of the two witneſſes to the deed was 
. „„ Defendant in the action: 5 that the only fact to be proved under 
tte third and fourth pleas, was the time during which che engines 
were worked, which might- de done by any of the workmen who 
attended them; and that the affirmative of all the other pleas lay 
on the Plaintiffs. He added that a fimilar application had been 
| refuſed in the caſe of Boulton v. Bull. 
VV Le Blanc Serjt. in ſupport of the rule, relied ol the affidavit 
wuhich tated the defendant's witneſſes to reſide in Cornwall, and 
cCeontended that the plea ſhewed that all the evidence muſt c come from 
8 ahi: that county. He inſiſted that nothing was to be apprehended 
5 from the prejudices of the county AS the queſtion « on the patent 
eas now out of the caſe being admitted by the deed ; and that as 
> £2. moe muſt be given of the times during which the engines were 
3 worked, and when they ceaſed working i it would. be neceſſary to 
-- /- bring. up a number of witneſſes | who. | had been e about 
4436 2 mg them. 5 128 7 a 
FER ExkE Ch. 1  Thery is no F in a a proper caſe the Court 
Will order the venue to be changed norwithſtanding the Plaintiff” 
Job 55 right to lay 4 it in any county. The queſtion then is, whether this 
de a proper caſe; ? The firſt Plea is non gf ſadtum. Nou where 
other pleas are. pleaded, which ſhew that the deed has been acted 
15 under, I cannot think it right for the Court to give. any indulgence = 
„ the ground of that plea. With reſpect to riens per | diſcent, 
OY that does not require many witneſſes, nor that they thould reſide 
Ain the county of Cornwall. If the third and fourth. pleas are to be 
5 underſtood as going ſingly to the point how long the engines have 
been in uſe, and whether any uſe has. been made of them ſince 
TOONS. dhe time e alleged, two _ witneſſes will be Hufficient 40 Prove. that 


| . 5 a 1 55 0 T e. e ppccin nen auth aue which | 
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IN THE THIRTY. TH YEAR-OF crorGE Il. 
hen calliag all che gunty;of. Cortiall, The nature of the 


inconvenience | by drawing away from the mines perſons whoſe 


fubject I can | ſee. a caſe which may make it neceſſary for r many 
witneſſes from the county of Cornwall te attend. I can hardly 
ſuppoſe that from the year 179 3 the mines have been worked 
without any engines. Probably i it will turn out that the Defend- 
ants mean to contend: that the engines in queſtion have not been 
uſed: becauſe others different in principle have been ſubſtituted for 


the 


Ws „ 


ſe ought. not to be tried in Cornwall, 'The narrow ſenſe 


| of the pleadings does. not call for. the interference of the Court, 


and the her ſenſe renders 1 it els for the Court to * to 


| N 
e J, of the fame c opinion. 5 Pons 


„„ Ct & x ; he. 9 5 ] 
. 9 8 N Rule Nr e 
5 jo © of 8 
| Palmer then . cauſe againſt the rule for pleading, the 
Fin 
above feyeral Wane... t- „„ 
Bot the Court refuſed 0 interfere add e „ 
4 8 f * F That rule was made abſolute. 
. Ps F 5 n 6 PIT 
ns: Lire one Ke. Ol Moxpz: 11. . 


2 "TY was, an . to have, 2 writ of "ori es ſet 
4 aide, and the goods and money levied under i it reſtored to 
the Defendant on the ground of his having become a bankrupt 
babe gent to che time when Gs. cauſe of ation accrued, and hay- 


+ OE RK — 


NU et Win by afliday? it, ahe Court . . anew trial. 


' caſe therefore, excludes, the neceſſity of incurring great expence or 


preſence may be material. But behind this narrow view of the 


them. This would bring on the queſtion with reſpect to the in- 
friggement of the patent, and all the points formerly raiſed; upon 

| mbich many perſons reſiding i in Cornwall would be Adelia wit- 
neſſes⸗ But when that very queſtion was before the Court we 

were of opinion that the county was too much intereſted for ſuch 

aqueſtion, to. be tried ther Ce | The only ground therefore on which 
the Court, can allow this application: in point of convenience is 
the, very ground which has been decided upon as that. on which 
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427 
1799. 
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May 6th, 


af. fa. 


iſſoed againſt - 
a bankfupt 


before certi- 
 ficateobtain- 


ed, be not 


executed till 


after, the 


| Court will order _ 3 to . 'eftored ; even though he bo not dat the n actording to 
5. 2. & 30. % 7. Far the. Conrt wil always ive that relief in a ſummary way which might be ob- 
tained by 3 guerald. Bot if any thing be alleged to invalidate the effect of the certificate, the 
| Court Will direct a tal on a plea of bankruprey. If the teſlimony of witneſſes on which a verdict has 
roceeded be founded on and derive it's credit from particular circumances, wed _ circumſtances 7 
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che genaraläſſue, 'the.cauſe yas tried. at the ſummer afſizes for York 

1798, and a verdi @ found, for.the Plaintiff: on the Igth Novem. 

Ben in the lame year final judgment as ſigned, an the Heri ' Facias 
ſlued out: on: the 1 Atli the Defendant's certificate was, allowed: and 

om the 23d of che ſame month the ſhbriff levied under the Wome fax 
. aur in Vorkftires Ulod r Wee ni a Jai r alis y Fust 
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N cher e eg * 2. 55 Fg 75 7 1 tables bank- 


3 3 Bis three" by the Pact OY h . 7 : 3. 
which bay authoriſes the Co A 


4-443; 


EyRE. "Ch. 5 wh By refuſing this application v we mall . "NY 
Defendant to his audits quereld, and 1 take it to be the modern 
7 Practice to interpoſe in a ſummary way in all caſes' where the 
1 8 Pa rty would be entitled to relief on an auditd querelZ 005 


17 N 


* 1 Le Blanc then ſtated that the Defendanr had loſt m more than 51. 
f on one day by horſe-racipg, and. was, therefore deprived, of the 


we F Fr * 5 * Fs * 3 
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benefit of the act by. £2 2.5 and alſo that he had frequenrly pro- 


C 1 5 | miſed payment of the debt ſince the certificate obtained. 


Ex Ch. | Certainly if we entertain a ſummary juriſtieion 
. in order to relieve. a party from the neceſſity ; of bearing recourſe to 
5 an audit guereld we muſt look into the circumſtances of the caſe, 
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5 og and fee whether there be any ching to prevent thi aids quereld F 


48 tro taking effect. However" as the facts now produced are. col- 
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"ThE dabt aderued to the Plaintiff for buſineſs done Wan 9 


ED Blake Serjt. In'the Yaſt keim oppoled the apical, as net. 


0 E: bankrupt impriſoned after the certificate obtained (ﬆ): „ 


N Tas HRT T lber vrAR or 60RGE = . 
; _ 7: : 7 then ſuggeſted that the Court miglit Ae trial in 17 99. 


he firſt inſtance in e 0 ae the 1 FW the pgs. 5 werke 
| APES, bankryptoys... bas 61 ao. 6. not, bi BEM. Monat. 


8 Court rh e the 3 5 10 OP over: We 


Plaiatiff to delixer a declaration; the Deſendant to, plead his cer- 

tilcate: and the parties to go. to tral at the enſuing, aſſizes. 5 

| "At the trial the principal | point in diſpute + Was, whether a A Ler- | 

| klin ſum of money had been loſt at the Scarborough races in Au- 

5 ES I 793, or in Auguſt 1792, the latter not being within twelve ; 

months previeus to the bankruptcy. To prove that it was loſt in 

1793, the Plaintiff produced three witneſſes, all of whom ſwore 

"to the fact of the money having b been loſt in 1793, and two of 

them founded their teſtimony on particular circumſtances within 

5 their recolleQion : viz. Thomas Dinnic, that till 9179 31 he had lived | 

= Hunmanby i in Yorkfhire, and on his leaving that Place had come 

immediately to Scarborough ; and Fr. William Dove, that a child 

: of his died about 2 month hefopo the race in queſtion took place. EE 

| Verdi for the Plaintiff. p Es 

- *} Gookell Serjt. early in this SY moved for a rule 15 % for/a. new 4 9 71 

mul, on two afſidavits contradicking the particular eircumſtances 5 

| 60 which the two witneſſes abovementioned founded their teſti 1 
mony: v. firſt, the alfidavit of two perſons who had been over- ee 

ſeers of the poor of Hunmanhy in the year 1791, and ſwore that 

| vl Dinnis was maſter of the poor-houſe there and was paid 2 80 

off and diſcharged by the deponents on the 22d of November i „ 

* lat year, and, that within : a few days afterwards he'went, "and re- "yt 

ſided at "Scarborough : Secondly, the affidavit of two other per- 

*fohs who together with' the vicar of che pariſh where William Dove 


0 reſided, bad examined the regiſtry of burials and found that a 2 
1 child of his bad been buried there on the 15th. of Age 592, oh : | 
ane wat bo other child of his had been buried there ſinee that 475 
Eine; The: certificate bot 5 988 vicar | * char er was 0 1 3 

1 hay!" EE e 3 750 OS. 
e Court Pr that [oi it ieh 1 0 | bat to grant a r 
| trial vt! evidence contradicting che teſtimony on which the verdisgt 08 5 
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had proceeded, diſcovered Ipbleguent, to the eh, bi] as we. 15 ee 
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Adig 43 Je „ 01-6423}, Hot, 56 A hw 211 


(a) So an btjedioh to the pete of is nad. . 9 fora noir . hy of mat 
| - oven ſubſequent to the trial Tara V ene 1 75 R. 717. 
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CASES IN EASTERN TERM 


4799. very fatts on which theſe witneſſes had founded themſelves were 
9 Liner falſified 97 the affdavits produced, tk ey thought it afforded a ſuf. 


| , 
2 eden. fein ground for a new trial, and ene granted a rule 


8 % ? * ? * i « % * 
1 17 1 : f 4 * 3 2 


2 
— . . 
. ; wo 
_ *> 
6 


"ny N | | 
Aae this Te Blaue was now to have Waka cauſe, but o on 


A 2 from the Court he admitted that he could not con- 


taadict the affdavits which bad been | produced: and there- 
at fore, the Court made %%). 
Il Aay bth. Ma RRYAT: . Wiso in i Error, bop 
Wl Vader be & WRIT. wt error having 1 brought in Ui Contr on the 
Ul | late treaty 7 | 
| A judgment given in the Court of King's s Bench between theſe 
; 2 and _ parties, (vid. 8 T. R. 31. ) the caſe was argued early in this term 
r al 
|þ States of A. by Nous for the Plaintiff; in Error and Gibbs for the Defendant; 
i merica con- 
" firmed by 37 + the general line, of - argument however being the ſame as that in 
© Geo. 3- c. 97. d he. q f 
5 the King's Bench, and much commented on in the ju gment o 
| | -M is not ne- 
it "OL. the Court, it was thought unneceſſary to do more. than ſubjoin in 
1 cCeonceded to dhe form of notes to the following . whatever appeared 
1 the Americans © * © ; Thus 
8 by the 13th. at all new or material. . Bok Res» Dera ds Ortpan nod Ss 
1 Article 5 b Co ook | 8803 of their 10 whi b Was 
1 - ould be di- The urt t time to. eon er 0 8 ine n whic 
| rect from 4. ET a IS 5 . 
Ul -mericatothe this day delivered W | 
1 Britiſh ſetile- d h 7 2 
1 went in be Ex RA Ch. 11 The ſubſtance of, this reoor aving. en very 
1 Lal Indi: 
11 a RS . recently ſtated to the Court and the record at larze being to be 
Wl. : 3 found in the Term Reports, Ii ſhall content myſelf with referring | 
\\1 —_ "7 to it, ſtating fo much of it only as may be neceſſary. to introduce 
— - . countr | 4 
18 Burope, in- the queſtions which have ariſen upon N This i is an action upon | 
Wi cluding. of 1 
bl 93 policies, of infurance ſet n in * firſt thind L208 6th counts 1 
4 © ain. A na- L 
| Z lub of of * SLE TER a Sie I, 8 United 8 . e Wea as: alive 1 de. 1 
4 | claration of American independence, may be conß dered 46 A hue 2 the 3 255 fo no 40 yer i F 
0 | him 10 trade tothe * — — 4 
| [| | 5 . 1 e EY PC ju TTY a N 2 3. * 8 l F i 1 5 85 95 1 . N * % 78 1 : | 
| ; £ ; 15 . if 3 4 
1 125 9 5 ; | 


one mois of lp nile e at and 8 b waar 
dau to Madeira, and the Tadies, and back to America, with . 

| liberty" to touch ſtay and trade at all ports and p aces whatſoever 9 
ereſvever on the outward. or home ward bound voyage; ad 

policy is ſtated and found to have been effectell by the Plan- 
Ar r the uſe of Jobn Collet. policy in in the third count | 1 
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peing a. valued s neutral pr on board the . 
dame thip ona voyage at a Cs 3 18 0 
ibert' to e a and 1 wedy. at all 8 


found to have been effect 75 pos of 5 aid f Colter. 4 1 
be palicy in the fifth count being on goods 'watranted\ American — 
laden on board the ſame ſhip for a voyage at and. from. N 
at gon. of 'c liſcharge in India, with lib 
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on the other fide of the 
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cee. of corn and flour on = 8 


1 85 . with a view of procceding from thence | 
ip. after. the diſpoſal-of he her cargo there to Madeira and | 
from chence back to the United States. On 5 
# f e ſold his Hour * 
1 he ſold e, genaida bis, cargoy 5 be Were ſhipped « on his 
own-: in the ſecond of 1 policies | 
The Plaintiff by the *diredti Colle and during his lay i in 
ondon e theſe, 2 the rt ef London 
ere put on board che Arg nau, 
at hip together with the 
on 172 5 1 her. at ; 8 from Madeira to the Britiſ 
in tt ed into tho! | 
ere; and it it appears 
1d Butler remained debtors to 
oods. Ong the 1ſt May 
2 e goods there 
there to meet receive and 
b b ods, ſhipped from Luna the arrived at | 
8 . 555 DE hol goods on board there and after wards 
| failed from. adeira in the proſecution. of her Jonge, to the E | 
Indies, in the courſe of which voyage 2 ; 
| mander of : a quadro of the King 8 ip | 
an illicit trader, and this has been. eg id | 
_ Gauſe on. all tides; as a total N AA vs, , 1 | 
1 It ſeems. to | | have. baue 8. b bechnſe that 


this voyage and | the 
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ſhip Is trader, 
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merce which was entered into between Great Britain 


1 lt the United States of America on the 19th of November 1794, 
nich was afterwards ratified by the United States on the. 14th of 


: 7 . : 4 17 4 
1 5 9 As of * . 2 
. 4315 F 6 + iy. Mae Haw „ | EE 3 . 
* 4 8 >, af 3 I * . 7 8 | | | | | 


the Aieaitations and on the conditions ſpecified i in the treaty. 


* . 
War Ny 1 


b aid. territories and the ſaid. United States in all articles of w hich 
- the” importation or. exportation reſpectively to or from the ſaid 
7 territories hall not be entirely prohibited : Provided only that it 


de 10 veſſels pay ia the ports of the United 
- States, and they a are to pay the ſame import and export duties 


In ell. States ſhall not carry any of the articles export» 
e _ . ver h — or wg 


10 ee to Fennel the due and faithful obſerv- 


5 iug trade of the Britiſh. ter totes: and for explanation iris 


| po 75 benen ** Nico þ g 5 cans. are, to govern themlelves | in 


FT 


. pyage and the intended trading were legalized by the 


ig #795, and by his Majeſty on the 28th of October in that 
tear 4 roſf re Wr e 1 by {a ol in dhe 37 


5 Coe BY th © Arth article of cht why . 18 es that ie mall 
5 | be 4 *rectprocal. and entirely perfect liberty of navigation and com- 
PEA meres between their reſpective people in the manner, under 


| | article his Majeſty confents that the veſſels * 5 

4 Wits to the citizens 'of the United States of America ſhall be ad- 105 
; mitted and hoſpitably received in all the ſea· ports and harbours 

1 & the Brits 55 territories in the Eaft Indies, and that the citizens 
of "the fad United States may freely, carry on 4 trade between the 


all not be Hwful for them in any time of war between the Bri- 
f pvertiment: and any other power or ſtate whatever to ex- 
x . tel om the ſaid territories without the ſpecial permiſſion of the 
It 0 government there any military ſtores, or naval. ſtores, or . 
i ce . The citizens of the United States are to pay no higher 2 


'U are 0 by Britiſh veſſels. It i is expreſoly agreed that the vel. 8 


0 as by'd bo parties as 5 


1 TR is pe ns, ＋ his article is not” to extend to alle 
the veſſels” of the United States to carry on any part of the coaſt- 55 


1 799. 
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Man n 


Wilson e 


= . thar vellels going with their original cargoes or part thereof 1 at 
* i por re? of diſcharge to another are not to be conſidered 5 N 
on the co ſting trade.” This article” contains ſome 1225 
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chip beton ground of argument, und proceed 40 conſider the 
whole context of this article, the generality of the expreſſions, the 
moſt obvious interpretation of thoſe expreſſions, and all the pro- 
bable and poſſible conſequences which may follow from our ex- 
poſition of this article, the ſubjet expands itſelf to an alarming 


after the very elaborate diſcuſſon which this cauſe has undergone 


| nounced at the cloſe. of a tub argument, and confidering that 
that judgment as now been ſubmitted to our review upon argu- 


much at large i into the ſubject, and I fhall content; myſelf with 


mous opinion of this Cou Court that the judgment of the Court of 
Kip 8 Bench ic is not<erroneous and , to de affirmed waned be 


F 
M 9 
ine 


| ns. N 85 | 301912 8 
The Aanguage. of the 1 g article" is chi the ckizens . the: 


Une Sthter-may freely carry on à trade between the ſaid terri- 
tofies and the ſaid United Statet in articles not entirely prohibited. 
They ar therefore not reſtricted to trade in articles of the growth 
produce and manufacture of the United Stator: it is enough that 
the articles they trade in are not articles prohibited from being im- 
ported to the Britiſb territories in India, or ex ported from thence by- 
anybody; Af then, they propoſe to: trade with the Britiſb territories 
: infudia in foreign commodities as they may Co, they muſt uſe means 


4 Wings muſt. be done in a courſe of trade. The obvious courſe | 
of trade is that they; ſhould. carry their native commodities to. other | 


| . irticles. proper fer the Leſt India. market, and that they 

ſhould then proceed t to India in order to carry on à trade there in 
| thoſe / articles. 1 find nothing in the treaty which will Warrant 
me in ſaying that it was the intention of the contracting parties 
chat the trade conceded by the tregty ſhould not be ſo carried on. 
Mt Neat found himſelf obliged 10 acknowledge that the cjti- 
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itt import e en the articles in which n Propoſe to 
R 3 J 


magnitude, and the argument would take a very wide compaſs 
indeed, if it were now to be entered into for the firſt time: but 


in the Court of King' 8 Bench, where a ſolemn judgment was pro- 


© as ſhortly a8 Tan. the grounds upon which the unani- 


'themſelves with thoſe commgdities. In the nature of: 5 


ntries where they can be exchanged with the moſt advantage | 


zens of the United. Statet might within the terms of this non ; 
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| merits which, though very ably put, have not materially varied the 
ftate of the queſtions which have been made and decided upon by 
that Court, we do not feel ourſelves called upon to enter very 
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* with the: Britafh: territories. in dodia, and then enport * 9 
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from America in a dire voyage to the Za Indies, and he could 


5 not deny that they might have imported theſe articles into America 
even from London. Indeed it would have been a moſt extraordi- 


nary ſtate of things if they might have gone to every other mar- 


- ket for the goods they wanted, but that the Britiſp market wa; 


1 


excluded. And as to the apparent diſadvantage under which the 
_ citizens of the United States would carry on trade. with the Bri. 
41 105 territories in India ſo conducted, Mr. Rous argued, that ſo to 


. underſtand the treaty would be only to give the fair and due pre- 


a+ 


- ference to the great national commerce of the Eꝗſ India Com- 
pany. Whether this trade ſhould have been conceded under any 
| qualifications or reſtrictions i is one thing, it having been conceded 
Now, to attempt to cramp it by a narrow, rigorous, forced con- 
ſtruction of the words of the treaty is another and a very differ- 
ent conſid eration. We cannot ſuppoſe. that an indirect advantage 
was intended to be reſery'd to the Ef India Company by ſo 
framing the treaty that the American trade might by conſtruction 
be put under diſadvantage; ; becauſe this would be a chicanery 


unworthy of the Britiſh government and contrary : to the charac- 


5 n ; ter of 1 ig negociations, which have been at all times, diſtinguiſhed 


ad faith to a degree of candour_ which has been ſup- 


| poſed ſometimes to have expoſed it to the hazard of being made 


„ : granted i in my apinion fixes the conſtr 
. : Were neceſſary to g farther - FO! 
tom the context of this article: and. the contraſt, which the com- 
Re paring'it with the precoding article, will produce, 
+ text it appears that the trade was to be free, ſubject only to cer- 
Qin ſpecific regulations. The eitizens of the United States are 
1 put W che ſame footing as to duties with Brigiſb ſulects. No 


N from, though it is anxioul 


eee 40 be taken in in wan 10 provifion reſpecti 
nw that though the c coaſting permit 
Bo. the Daten o Stats, they may cary ver which * originally 


the dupe of more refined Politicians. | The nature of the trade 
conftruQion of the grant. ff it 
- _ arguments. may be dran 


From the con- 


ropoſed, no means of aſcertaining the fat a 2 


Where they are to goto. The words ©, origiual cargo are to 

— found in the article and it was ſuppoſed they might be uſed 2s a 
3 ground to infer that the trade was to be direct from the United 
Staten, "But * original cargo is plainly ſet in oppoſition to the 
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pronght with them, into the ports of the Britz/h territories from 
one Port of delivery to another for the ney of a' market. 
1 The word original ſerves the purpoſe for which it is uſed perfect- 
I well, and it marks a total indifference to the queſtion where 
the cargo Was picked up. J have already had occaſion to take 
notice that as to the cargo to be imported no other reſtriction or 
qualification was in the view of the contracting parties than that 
it would confiſt of artieles not expreſsly prohibited. But when 
0 this article is contraſted with the preeeding article, the true con- 
dtruckion of it will be ſeen in a ſtill clearer point of view. The 
i lath article is in ſubſtance, that it ſhall be lawful for the citizens 
of the United States to carry. to any of his Majeſty” 's iſlands and 
ports in the Weſt Indies from the United States in their own 
veſſels, not being above ſeventy tons, any goods or merchandize 
being of the growth manufacture or produce of the ſaid ſtates, 
which Britiſb veſſels might carry to the iſlands from the ſaid ſtatees. 
_ and that the citizens -of the United States may purchaſe load and 
carry away in their faid veſſels to the United States from the 
iflands all ſuch articles being of the growth manufacture or pro- 
duese of the iſlands as Briti 75 veſſels could carry from thence to 
the faid ſtates, pr vided that the American veſſels carry and land 
« their cargoes in the United States only, it being agreed that the 
United States are 10 Frobibit and refirain the carrying any molaſſes 
ſugar eee cocoa or cotton in American veſſels either from bir 
Miet and or from the United States 40 any part of the avorld 
except "the United States, and there is a proviſo that Britiſh veſſels = 
may import from the iſlands into the United States, and may ex- = 
een the United States to the iflands, all articles of the growth 1 | 
produce or manufacture of the iſlands Or of the United States re- 
 ſeftively, which by the laws By eee faid Aates e might be then | 
_ or exported.” ; b 5 
Tue trade to be . en between Mail er the Vuitet 
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Staten and the Briti/h We ft India iſlands, by virtue of chis article, is 
required to be in goods of the growth produce or manufacture ; 
of the iſlands and United States reſpectively. This trade in the 

re of it muſt be immediate Sup nr. R could not be in 
ontemplation of the contracting it might be eir. 
| euitouy; except Indeed within che licats of the Daited States and 
I wichin che range of the Brit/h Weft India iſlands, and fo far as T 
ake it, 2 4s oixeuitous.” "The _— Po wad not look * | 
8 Es „ 


17 CASES eee 


5; ra Gorqwate./a, poſſible caſe ns that; a cen of the United State, 


this article from the preeiſion of the language it uſes. Its lan- 
_ guage. is however moſt preciſe. The terminus d quo and the ter. 
5 minus a quem are deſigned with as much certainty as would be 
required ii in an indictment for not repairing a particular part of the 


; 


ſion, to mark how entirely this trade was to be immediate and 


American veſſels to any port of the world except the United States. 


ug to be irreſiſtible that the trade to be carried on under the 12th 
atticle between the United States and' the Briti/b Maß. India iſlands 
is a direct trade, and that the trade to be carried on between the 
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an intercourſe with the Britiſh territories in the Ea 
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merce can make it. There may be reaſon to appreh. 


her ien way 


be reaſon to apprehend that this treat) 


5 from a direct trade t. 
expected that the ſpirit of commerce, too often found eluding 


ſhould not embark Britiſh capital in this trades 0 This ought to 


a eauſe in judgment before us: we 
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might load the native. commodities of the United States in a foreign 
port, and therefore we are not driven to collect the meaning of 


King's highway. And to exclude all poſſibility of miſapprehen- 


direct, a Proviſion i is added that the United: States are to prohibit 
the carrying goods of the produce of the V, India iſlands in 


Thus contraſted, thoſe articles afford an ill iſtration of the internal 
evidence of the import and true intent and meaning of each con- 
ſidered ſeparately,” and the concluſion from the whole appears to 


United. States and the.Brits/b1 territories in the Ea Indiet under the 
* 3th article may be as circuitous as the enterpriſing ſpirit of com- 


prove very injurious to the intereſts of the Eq Badia Company, 
and to Great Britain in reſpect of the great national commerce 
which is carried on by that Company. In particular there may 
will open a door to many 
8 our. own people whom! the policy of our laws has ſhut out 
> the Eaſt Indie. In truth it can hardly be 


laws made to keep it witkin bounds, that the lucri bonus odor 


haye been foreſeen, and therefore I conclude. it was foreſeen, and 
that it was found that the. balance of advantage and diſadvantage 
8 prepondetated in favour of the treaty. If not; thoſe who adviſed 
it will hape to anſwer for it: che reſponſibility is not with us. 
We are not even the expounders of treaties. This treaty is 
brought under our conſideration incidentally as an ingredient in 
aly ſay ho it is to be un- 
derſtood between the parties to this record, This we are bound 
e ae Ant, one rule by nich Wer ae 40! govern 4; 
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Sürther We are to Enden this treaty as we would conſtrue 


the true intent and meaning of the contracting parties, whether 
they are A. and B., or happen to be two independent ſtates. The 
Judges who adminiſter the municipal laws of one of thoſe ſtates 
would commit themſelves upon very diſadvantageous ground, 
ground which they can have no opportunity of examining, if 
they were to ſuffer collateral conſiderations to mix in their 
judgment on a caſe circumſtanced as the preſent caſe is. At has 
been urged that in this inſtance (at leaſt as to the goods in the 
| third policy) this Was a commerce direct from this country, and 
that this treaty does | not open a trade between Great Britain and 
tze Brit fb territories in the Ea Indies to the prejudice of the 
monoply veſted in the Ee, India Company. This objection is 
| plauſible but not founded. The circumſtance chat this part of 
the cargo of the Argonaut was procured here, and the ſhare 
which the plaintiff Milſon had in procuring it, might have deſerved 
conſideration as evidence of a colluſion by means of which Wilſon 
| was. Gatrying” on for "himſelf an illicit trade to the Eat Indies 
which might have ſubjected this ſhip and cargo, or this part of 
. he cargo, to ſeizure and conſiſcation. But us uſe has not been 


D. 


2 made of the facts found by the ſpecial verdiet: and no other uſe, 9 - 1 


| conliſtent with our opinion of the legal effect of the treaty, could 


be made of. them.. For a citizen of the United States being al- 
lowed to trade to the Britiſb territories: in India generally with an . 


xc eption of 4 few 'articles only, as he may take in his cargo 


in the ports of his Own country, ſo he may. take it in in the ports : 


ef this eountry a8 Berkel 0 other; and he may employ an 


de ent, 2 nd t at agefit m m 
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* Britifh.; ſubject. Mk: 18.4 lawful _ 


ageney. It me Wb me e inpoſile to maintain in argument 


chat the ſubjeck of a nation in amity who may trade to the Bri- 


- 4ſh-territories in India ſhould, be. excluded from one market for 


his outward inveſtment” when all other markets are open to him, 
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When it is diſtinetly admitt ed that the markets of all the p 


5 world, ; including ours; circnitouſly| maſt-be open to hiw. 1 
There remains one other topi of which I am: called upon to 0 5 25 

uke ſame. notice. It. is ſaid tha Collett, ho is ſolely intereſted + UN 

ain the two firſt of theſe policieh, and has à joint intereſt \ with | 


Bitte in” "the laſt, being,” 4 nat. ral. born, ſubject of o this country. 
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any other inſtrument public or private. We are to collect from 1 = 


the nature of the ſubject, from the words and from the context, — 


FY Py " 
e 


* 5 4 a = * I U 
4 
* — bg * . 
*_ =. + * . . 
4 mY 4 * * TY 
OO OOO . Woe we oe wey—————@aawwww_—e 3 — — — 


. õmmß — R + 


| Manarar | 


. bes. 


== 11 . p 
2 — — — ———— — — 4 — 


— 
. — 


— —— — — CCR —— my 


— 1» ys > ———_C_ 
Ie —_— 


— — 
— — —— — 
_ — ö— 


— . —L—jAꝓ I nn 


- - 


—— 


— . AA as 4 LEAR ->-6h 
l 


— 
— — — nears rm 


— 


— —— ͤ—E— — —— — : —U——— — —ͤ —— b !„i * 


macs — 
— — 


— 
— 


— 


rp p IE RELA ne Wet os FERGIE Ir Fr ph rt LAI = PEP OE. I We WO PET II} II A ot Ws re SO 
— — — . — - _ — — — cw PEIPD Wa — ent Ade — rr — — — —4C4—a—᷑ 
— 5 — PIO 2 _ > WES AE; Pm I IS — nan — —— . ——Ä—ö — — — — — 
c 5 L 3 5 Oo a J Q * 
2 2 Y 4 a 6 q 
— < © 1 bh * 


——— — —ä—0V —— 44 —— — . 2 — — 
* 1 — Pers. 1 — — — — 


- CASES IN EASTER [TERM 


| cannot DIR alt; that charaQer, and become an W 0 a6 
to entitle: himſelf to the protection of this treaty. Te is a Briij iſh 


ſubject trading to the Eaſt Indies ++ his trade ig therefore illicit: 


* 


the voyages inſured are illegal: and the policies are void. Or 


2 the objection ought to be put another way thus. The 
veſſels i in which « only the trade can lawfully be carried on between 
the United ' States. 400 the Britiſb territories in India according to the 


- 


proviſions. of the Statute 37 Geo. 3. c. 97. muſt be owned by ſub. 
gets of the United. States, and whereof the maſter and three. 
ſourths of the mariners at leaſt are ſubjects of the Jnited States : 
5 - whereas. this veſſel. the Argonant was in part the Property of 3 
natural- born ſubje& of this country, and this part-owner was alſo 
the maſter: eonſequently ſhe was "not owned by a ſubject of the 
United States, nor navigated by a maſter 4 f ubject of the United 
| State within the true intent and meaning of the navigation laws, 
and particularly the Statute 7 Geo. 3. c. 97. The coneluſion will 

be the ſame. The voyages inſured were therefore illegal and the 
Policies void. This is the only point in the caſe which has ap- 
1 to me to have any difficulty in it. I muſt confeſs that when 
— found it ſtated as a fact in this ſpecial verdict that Collett and Butler | 
were natural born ſubjects of his Majeſty, I felt myſelfembarraſſed, 
= and I could notre adily diſengage myſelf. And when I found that in 

me there had been a re! 46/6 lh ee ee 
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; 000 By 37 Geb. . e. 97 3 1. as of 1 850 * And 4 a edc piyiag the 
ite growth of Amerita 5 Allowed to be ſame, td. yout Lopdſhipe' older annexed, and 
im portes into Great Britain from. the United | requiring ps to conſider thereof, and. report, 
States "of America in Britiſh ſhips owned | "whether Alexander Smith chereſn named 13 
wieated and regiſtered according 0, 10 be 'confidered according to the true con- 
; ſhips © whereof! che maſter and 1 ſtraction of his Mejeiy order ig council of 
wy three-foutth of the mariners at leaſt ate the 1. 1797, fer regulating the trade 
0 fabjedts of the faid Duin States] between Great Britais a%d the teritorics be- 
"this a queſtion aroſe;; whether our S longing to the Hu Seu of Amirica, as 
who bad become a, citizen of the United | Aa JabjeR. of, the Un States: of. America, 
States fince the declaration of i independence, "and whether he is ; entuſed © to be maſter of x 
add came bene s mailer” of bn rita | hip belonging ts the fad Dali Scare 
veſſel, was wirhin the meanipg of the aR. | Ha to chig country, and to confer on the 
* The caſe was ſubmirted to the opinion of-| {aid mip the bepefit of the faid qordep in 
be Kidz s Advocate und the Attotn&y and | 'c6and) ; Weohave rondidered the faid papers 
. eee was a3 follows 2/1 | 10 eee ue, and u u of opinion, that 
2 | T 4lexander mith, bei al-born fub- 
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0 the then Advocate General, a 
Aich that they had concurred in 
an veſſel a ſubject of the T 
a natural-born ſubject of Great 


4 la or, though this was not a ju 


Hook certainly of the higheſt a 
it was a public 


ſuhject of the United States within 
Jaws, founding themſelves upon 
when he was Attorney General, 


and acted upon that opinion, 1 felt my difficulty increaſe upon me: 


at the bar of the Court of King's Bench 


act of the executive f 
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nd the two law officers of the Crown, 
opinion that the maſter of an Ameri. 


United States domiciled there,” but in fact 


Britain was not to be conſidered as a 
the meaning of our navigation 


and that the Council had adopted 


an opinion of Lord Hrdwich: 


46 
1799. 


Mas rar 


96% 


. „ ISO 


dicial deciſion, (as in the argument : i 


it was ſuppoſed to be, 
ane to a an deciſion; 


e 


thus; BOY to 
bes on the ſaid dig e the benefit of the 


lid order in council. We apprehend that 
this point was ſubmitted 


Sir Philip Yorke (13, in 1732, in the cafe of 
a Seotebman, who had been made  burghey | 
of $/ tockbelm, and way the maſter of a Saudi. 
-Kip navigated with Sevedihh mariners ; ; and 


Scatchinan to be 4ovlidered. a a Gebete in 


"Great Britain, his native country. FR 
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las of navigation. 
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1 07 40 an . ican ſabjed ; 72 15 com- 
. mauded by their _Lordſhips to tranſmit a 
copy of che ſaid report to you for the in- 
formation of the Lords Commiſſioners of. his 
[. Agel 0 Tresſury, 
4 dhe Lords: of the Cou n0 
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eil kee ia opinion 
Attorney and 
Solicitor 5 8 a Brit: 11 ſn dject cag- 


e diet, by * naturalized or be- 


ign ate; an to 
"endtle or to be conkidered, i in this country, 


| ab's ſubſe of Toth foreign Rare; under the. 


further of Opinion, that for man reaſons i it 
"would be very contrary to the ja reſt of this 
couhtfy 10 admit of ſuch a claim, yet, al tub 


* the firſt caſe, with teſpect to the Uriud 
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1 tion laws, and muſt have made them very familiar with all the 
5 e queſtions which had ariſen upon thoſe laws: and it was therefore 
| . entitled to very great reſpect from me. It may be obſerved, that 
5 2 this order might have been followed by a judicial deciſion. It 
purports to recommend, that under the actual circumſtances the 

. veſſel] ſhould be admitted to an entry though ſhe was not navigated 

according to law. Notwithſtanding the order and the entry in 
conſequence of it, the veſſel might have been ſeized and proſecuted 

In the Exchequer, and ſo the queſtion might have been brought 

to a judicial deciſion. It was done in the caſe of Scott qui lan 

| v. Sr hae arte, Com. 677. cited in the argument. By the way I 

| do not underſtand upon what ground the caſe of Butler was diſ- 

9 tinguiſhed from Collet!'s caſe, unleſs Butler has been expreſsly 
diſcharged from his allegiance by act of parliament, in conſequence 

of our acknowledgment of the independence of the United States, 

They were both natural- born ſubjects, they were both adopted 

8 fubjects of the United States, and it is to be ſaid of both Nemo 

; Patriam in gud natus eft exuere, nec legeantiæ debitum ejutare Poſfit. 


It was obſeryed * Lord Hale, hat a a natura-born e af, this 


„„ 


echkies 2885 a conflit'ef d dull” So may the Male or denizen 
biegt of the King, of Great Britain. .. Vet it is clear, that we and 
all the {civilized nations and ſtates of Europe do adopt (each ac- 
ceording to theit own laws): the natural · born ſubjects of other 
countries. So, 28 1 take i it, V. attel (a) puts it in the paſſages referred 
to. Our laws give certain privileges and withhold certain pri- 
|  vileges from our adopted ſubjects, and we may naturally conclude, 
that there may be ſome qualification of the privilege in the laws of 

PT es other countries. But our reſident denizens are entitled, as I take 
5 . to all ſorts of commercial privileges which our natural-born 
x. Wo can: claim. We ſhould conſider them 8 Engl 7/3 in the 

: language” of the Navigation Act. The United Frater do un- 
deubtedly conſider their adopted ſubjefts a8 ſubjects of the Vnited 

_ States within their laws. And I take i it, that we ſhould. conſider 

their adopted ſubjects, if they happen not to be natural- born ſub- 

 jeds of the King of Great Britain, as ſubjecks of the United States 

within our navigation laws. To this propoſition. I take the caſe 

of Scott 1 v. Schꝛpartæ to be in point, if it wanted an authority. 

The caſe: now begins to. work itſelf clear. It comes to this queſ- 


tion: 2 We difference does the creumltance of . eee ab- 
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„e. of the United States being a natural-born ſubject of the 
King of "Great Britain make ? Is there any general principle in 
the law of nations (out of which this adoption of ſubjects ſeems to 
have grown) | that in the parent ſtate the adopted ſubject is in- 
capable of enjoying the privileges which have been conceded by 
che parent ſtate to the other ſubjects of that ſtate which has 
adopted him? 1 know of no ſuch diſabling principle. Let us 
then come to our own municipal law. Lord Hale ſays foreign 
naturalization may involve the natural. born ſubject in a conflict of 


of which there may be a conflict ? Our laws' pronounce, that if 
there ſhould be war between his parent ſtate and the ſtate which 


Hate. - Perhaps they go further and fay, that if he is here he may 
be be prevented from returning to his domicile in the ſtate which 


nee a contempt and penalties conſequent upon it. Whether 


greater effect, nor an effect of a different nature, and may therefore 
be laid out of the caſe, Our municipal laws may attach upon him 
in ſome. other caſes, but I conclude in no inſtance which by 
analogy can govern 1 the preſent caſe, becauſe I Have heard of no 
ſuch ; argument from analogy. Upon what authority then i is it 
" aid, that a flatural· born ſubject of the King of Great Britain ſhall 
not trade to the Eaft Indies, though he is an adopted ſubject of 
ano ir country whoſe ſubjects i in general are allowed to trade to 
the al. Indi er ? Shall it be enough to ſay the reſt of the King's 
ſubjecks are not allowed to trade to tlie £aft Indies, and therefore 
you. being the King' 8 ſubject ſhall not? He will anſwer, I have a 
privilege which the reſt of the King's ſubjects have 1 not. Tam the 


ſtate, in procuring myſelf to be received a ſubject of the United 
- States. _ She encourages the. practice, for ſhe herſelf adopts the 


ſubjects of other ſtates. Why then are the fruits of my adoption 
to be withheld from me ? If it be ſaid to him, you a Britiſb ſubject 
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duties. This is eloquence but not preciſion, What are the duties 
as adopted him, he muſt not arm himſelf againſt the parent 


* adopted him: that if he | is there, he muſt on receiving the 
7 " King! 8 commands under his privy ſeal return hither on pain of in- 


the proclamation (a) which has been introduced into this cauſe will 


have the ſame effect as a privy. ſeal ſerved upon the party, is 
4 queſtion not neceſſary to be here diſcuſſed. It cannot have a 


Eing' 's ſubjed, but I am alſo the ſubject of the United States, and 
wh Britain has granted to:the ſubjects of the United States - that 
they. may trade. He may add, I violated no law of my parent 


* not to W to the loſs and injury of the £aft i" ia wp any £ 
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: 7 "in claiming or exerciſing the privileges which belong to that charac- 


7 void, that a natural · born ſubject of the King naturalized, or other- 
wiſe adopted as a ſubje& by a foreign ſtate, i is not to be confider- f 
ed within our navigation laws as, a a ſubject of that foreign ſtate 


” the ſubjects of that foreign ftate., : Such, a man is certainly to 


many purpoſes, 10 of that country or place” which are the words of 
4 the Navigation, Aa, and“ ah a e of the United States,” which 


| pon 5 laws, ſuppoſing, his claim not. to be repelled by his 


may ſtand. tagether,; and if ſome political inconveniences, ſuch 


jects by Great. Britain and every other ſtate 1 in Europe, we cannot 


of that adoption. We are of opinion that there is no error in this 
Jalgmens, $96 e it sn to IE ere 17 
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a this  charaQer of led, he is ceny fo-mihin 0 our navigation | 
: 9 5 I mean, that, hei is ſuffieientiy adopted, according to the caſe 


par ed to fay, highly As; I reſpect the authority of thoſe who held 


N trol or ſuſpend the legal, operation of that of 2 ſubjet of the 


| very remote, ) ſhould follow, yet. if theſe j inconveniences are not of 
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* RO a.monopoly.: he may, ſay, che ſubjects of, 5 United 
States. may and ought to carry, on this trade under the authority of 
the lawys of this cou try; under the authority of the ſame laws 
Which gave to the Eg. India Company their np. If the 
Company ſuſtain a, loſs, it is damnum fine injurig. In, ſhort, it 
being once granted that natural · born ſubjects of the King c of Great 
Britain may become a ſubject of the United States, there can be 
no breach of moral, political, or legal duties, no conflict of duties 


ter. The ſame train of reaſoning, in my judgment, goes to prove 
that it is not yet ſufficiently eſtabliſhed to be, now taken for clear 
law upon the ground of which, we. ought . to, declare theſe contra 


when acting i in the character of the maſter of a veſſel belonging to 
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myns, to be conſidered a ſubject. « of that country within our 
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being a natural-born ſubject of Great Britain. I am not pre- 


that opi | ion, that this character of. natural-born ſubject will con- 


United Staten. There is here no conflict of duries,,, : Both charaCter: 
8 thoſe ſuggeſted ; in the argument. before, us, though theſe ſeem 
conſequence enough to preyent the practice of the adoption of ſub- 


ſatisfy ourſelves that, they, ought, to, control, the legal conſequences 


£ * 2 8 KI” TI 1. A 2 
I yy A a7 


ide. 
fig dgment affirmed 
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7 118 was an application to ; the Core to. direct the prothonotary 4. ſued as 
& | 'to tax colts againſt, the Plaintiff, who, had been. nonſuited, d. executrix or 


| B. on a po- 
wt > 4 LETS SY 


A * e licy effected 
The ground on which it was attempted, to differ this from the by B. in bl 


common. caſe of an executrix were as follow. | The plaintiff de- ren. in 
inn 45 4 waIc e 
dared as executrix of her huſband on a policy. of aſſurance effected was jointly 
| intereite 


. by him in his life-time, and in which he was jointly i niereſted with C, and 


4 


with two others. The iſt count ſtated, that the teſtator in his 3 


life-time, for — iſe of himſelf, $ L, and F. 5 B., effected the ee 


policy for himſelf, ; and ag agent, c.; that the. teſtator, §. 12 ar d was entitledto 
S. B., were intereſted Ge. that afterwards, in the I Lifeline of. the pool gains. 


* => 


* 


tftator, the ſhip p failed on her voyage, and, that afterwards, and 5 
during 1 l he voyage f ſhe was loſt. The 2d. count only differed from _ 
the firſt in ſome circumſtances which could not effect this motion. 

The e 3d and Ach were money counts, ſtating that the defendant 

EST d cbted to the plaintiff as, EXECULTIX, for money paid by he 


R. * — * 


iad 


4 1 


teſtator in his life-time to th uſe of. the defendant, and, for 1 
and receiyed 5 the defendant 3 in the life-time .c of the er 98 


| N 186 Ait ent Roche einn „ e 
to his ue. IOW CNY oh 1 3 

ian 2 11 100 naomi <1 donor ove a i N | 3 

Heywood Serjt. mov :d this on tl . lat day of Eafter term, but 
Nan 4 e 
was at that. time refuſed a rule . N. 5 by the Court, who faid they 
n J Js 
3 Her . | 


(} 


ks. 


TY irt Nr onndenle, 51 
| the cale he ſhould think the motion well founded. 
.. > 0” _ Accordingly on this day be again applied for a le to ſhew 
cauſe and contended; that this caſe did not fall wit n the general 
2 rule, that where an executor ſues in right of his Share for a cauſe 
e of action ariſing in the Hfeltime of his teſtator; And the eſtate will 
be benefited by a recovery, he ſhall not pay coſts. 1ſt, Becauſe it 
did not appear upon the pleadings chat the cauſe of action accrue, 
in the life-time of the teſtator, for though the policy was ſtated 
in the tho Ertl colnts/to have been wade by him, yet'it was no 
ſhewn that the loſs happened before his death, and the money 
counts were on promiſes made to the plaintiff. 2dly, Becauſe the 
damages if recovered would not baye been aſſets, but muſt have 
been carried to the partner ſhip fund rt id liable to the partnerſhip 
| debts; and 3dly, becauſe it was not neceſſary for the executrix to 
have .BrotightOthis action, as either f the furviving Parties in- 
tereſted might have ſupported it. He cited Jenkins and Wi ife v. 
Plonbe, 6 Mod. 92: 181. Model/ and Wife v. York, 11 Mod. 
2 3 5. Marſb v. Y, ellowley, 2 Str. 1106. NM colas v. Killigrew, 
42d M + Raym. 436. Hurriget Uri . th anna, ag temp. Hardw, 
„„ 204. and Bollard v. S/ encer, 7 ; Term Rep. 3 5 
-- 06 6660 . Blunc'Serjt. Thewed- ale in the firſt inſtance, and inſiſted, 
8 1 t it mi cht be inferred * from the "pleadings t chat the cauſe of 
phos adio accrued during the "life of the teſtator. F 
e Ob. J. On the two firſt courits we may * that the 
e 1048 happened i in the bf ife-fime of the teſtator, and with regard to 
5 pt the money counts, che promiſe ! is an implication of law, ſiuce the 
+ 612 3% teftator is the perſon to whom the debt i is ſubſtantially due. The 
Nd Had Plaintiff Was entitled to bring this action, and the could only 
„ bring 1 it in night of her teſtator.. 3 The Tule of law is clear. | With | 
ROTO regard | to fuck cauſes as fall under the cognizance of, the executrix 
berſelf, the ſues at her peril; the priyilege i is given on account of 
1 Vo the fituation i in which the ſtands as to thoſe claims of the teſtator 
Which were executed in his life-time. Tri is her duty to convert 
woſe claims into allet, which the muſt, do with ignorance and 
FN uralt, and on that account the | 18 protected from coſts. 2 
= Cs, BoLLER: 1. 1 am of the ſame opinion. | It makes n no difference 
| WCG wk the ſurviving j parties for whoſe intereſt this policy. was made 
_ = have brought- the action i in their own names. 
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IN THE/THIRTY-NINTH YEAR OF GEORGE III. 


| Sagan Iron v. Frances Leon. 


a one” day Shepherd Serjt. ſhe wed cauſe ie a rule 
DVI ji obtained by Le Blanc Serjt. for ſetting aſide a plea of 
releaſe in an action on a bood, 50 1 the releaſe to be 


cancelled. | 

Ine caſe as diſcloſed by the affidavits in ert of the rule ap- 
| peared to be this: Frances Legh having given a bond to Sarah 
3 Tegh to ſecure 75 l. Sarah aſſigned it to Jobn Legb as a ſecurity 
for the payment of a leſſer ſum, of which Frances had notice: 
fobn having brought an action on the bond againſt Frances in the 
name of Sarah, Sarah gave a releaſe to Frances by whom ſhe 
5 bad been ſatisfied her debt, and this releaſe was pleaded. 

| EvrE Ch. Jax s The conduct of this Defendant has been againſt 
lt faith, and the only queſtion is, whether the Plaintiff muſt 


ö 


either to have paid the perſon to whom the bond was aſſigned, 
have applied to the Court. Moſt clearly it was in breach of good 


faith to pay the money to the aſſignor of che bond and take a re- 
leaſe, and I rather think the Court ought not to allow the De- 


3 the bond, and probably all the coſts of the application. 

4 'BuLLER J. There are many caſes in which the Court has fer 
| cafes depend on circumſtances, | 
1 555 will attend to the application. 9 a0 9 
The Court recommended the. parties to go TOE] Ge prothono- 


on the bond. 


going before the prothonotary, upon which the Court ſaid, that the 
rule muſt be made abſolute! 


no diſcretion. 9 a EL x4 * Ho $7 $2 5 I 8 Sb < 


a 7 to take his legal ene, where it has appeared to be | 
MI . 5 Z | againſt. 


/ 
4 


not ſeek relief 3 in a Court of Equity ? The Defendant ought 


or have waited till an action was commenced againſt him, and then 


flendant to avail himſelf of this plea, ſince a Court of Equity would 
eder the Defendant to pay the. Plaintiff the amount of his lien on 


aſide a releaſe given to prejudice the real Plaintiff. All theſe 
If the releaſe be fraudulent, the 


He then applied for leave to plead | 
payment of the bond, and contended. that as this was not an ap- 


plication under the. Statute to oY feveral Digs the Court had MY 


wilt Eve. Ch. 77h The Court hay in . caſes 8 to Wow * 


4 


1799. | 
May zoth. 


4 


If the obligor 


of a bond, 
alter notice 
of its being 
aſſigned, take 
a releaſe 
from the ob- 
ligee, and 
plead it to 
an action 


brought by 
the aſſignee 


in the name 
of the ob- 
ligee, the 
Court will 
ſet the plea 


aſide; nor 
will they un- 


der theſe cir- 
cumſtances 
allow the ob- 
ligor to plead 
payment of 


the bond. 


5 ary, in order to aſcertain what 1 yas really: due to the P laintiff ch 


| Shepherd on bie Rs Aated aur _ Defendanc objected to Ia 
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17 9. u good faith. Thus we Prevent a man from ſigning TY 

one ment who has a right by law to do fo, if it would be in breach 
* 4 bol his own agreement. In order to Jet the real Plaintiff, this 


2 Defendant has colluded with the nominal Plaintiff to obtain 2 
releaſe ; and I think thatefors the plea of releaſe may be ſet aſide 
conſiſtently with the general rules of the Court (a). And if ſo, the 


Defendant cannot be permitted to plead ne of tae bond, ag 


> . that would amount to the ſame thing. 
BvLLEeR J. The Court proceeds on the Sed that the 


; Defendant has in effect agreed not to 1 885 payment 2 95 the 


nominal obligee. 
Upon this the Defendant conſented | to 8⁰ before the Pro- 


Cl onotar * 


Fa 60 See alſo As v. 8 Dosgl. 407. j Juke the aQion 1 may be committed for 
Du whats the tenant of a 'commonable tene- | a contempt. Lawrence J. mentioning this 

meßt, having been made nominal Plaintiff | opinion in the caſe of Bauerman v. Na- 

| by his landlord in an action on the caſe for denius, 7 Term Rep. 670, adds © but he did 

an incroachment on the common, gave a | not fay that the releaſe- would not defeat 

releaſe to the Defendant pending the ſuit, | the action.“ If i it would neceſſarily de. 

the Court oh motion ordered the releaſe tO | feat the action, an objection might have 

| be delivered up to be cancelled, and permit- | been taken to the pleading in Crail and 

ted the action to proceed i in the name of the Viſe v. D'. eib, 7 Term Rep. 670. n. ö., 

: tenant, expreſling great indignation at the | Where a releaſe having been pleaded to an 

8 85 attempt made to prevent it. Indeed in | ation on a bond by the aſſignee of the bond 

Salt. 260, Holt Ch, ]. ſays, that io eject - in the name of the obligee, the ſpecial circum- 

ment where the Plaintiff is a mere nominal | ſtances under which thereleaſe was given, and 

5 Forms 2 traſtes for the + leſor, 1 1 re · : arena by fraud, were replied. 


ag %.  Doxwmy . Dum. 
11 bail BD Fo Done on a 'recognizance againſt the Beta a bail of one 
. the bank- | 
2 enen af. Robert  Maclogan. Plea: ; That the ſaid. Robert” Maclagan 


5 after the entering into the recognizance in the declaration men- 


own diſ- tioned and before the return of any, writ of capias ad ſatiſ- 
charge, they 
mut plead it feciendum againſt the ſaid Robert Maclagan | upon the aid judg- 


. _- eircumſtan- | 
_ rially, or it ment in the faid declaration alſo mentioned to wit on Ge. at Cc. 


| 5 became and was a bankrupt within the true intent and meaning of 


demurrer. the ſeveral . and then and o in force concerning 


re if It 

25 be 72 | bankrupts And that the faid Robert Maclagan having ſo become 

3 being ſuch bankrupt as aforeſaid afterwards and before the 
return of | 57 vrt Bos Hias e eee . "mY 228 the 
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IN «THE TEIRTY-NINTH YEAR OF GEORGE It. 


vn 


id: judgment to wit on tc, at Sc. a certain commiſſion of 


pankrupt was in due manner awarded and iſſued forth againſt him 
the ſaid Robert Maclagan under the great ſeal of Great Britain di- 
rected to certain commiſſioners therein named under which laid 


 Lommiſſion he the ſaid Robert Maclagan was afterwards in due 
manner adjudged and declared a bankrupt to wit at c.; that the 


daid: Robert. Maclagan having been 1ſo adjudged and declared 


| in the ſaid declaration mentioned and alſo before the ſuing forth 
| of the original writ of the faid Plaintiff againſt the ſaid Defendant 
to wit on c. at Oe. in due manner allowed and confirmed by 


% 


bankrupt as aforeſaid and having in all things conformed himſelf 


as ſuch bankrupt to the ſeveral ſtatutes concerning bankrupts, he 
the ſaid Robert Maclagan afterwards and before the return of any 
writ of capias ad ſatisfaciendum againſt him upon the ſaid judg- 
ment in the ſaid declaration mentioned to wit on c. at Tc, in 
due manner obtained from the major part of the commiſſioners 


acting under the ſaid commiſſion and from ſufficient in number 


and value of the creditors who had proved their debts under the 


ſaid commiſſion his certificate of conformity to the ſeveral ſtatutes 


449 


— 

Dome EL L 
. 
Dux x. 


made and then in force concerning bankrupts which ſaid certificate 


was afterwards and before the return of any writ of capiat ad fatiſ- 


faciendum againſt the ſaid Robert Maclagan upon the ſaid judgment 


the Lord High Chancellor of Great Brilain according to the form 
of the Statute in ſuch caſe made and provided And that the ſaid 


"commiſſion of bankrupt hereinbefore mentioned is ſtill in full 
force and that the cauſe of the ſaid action or ſuit in which fuch | 


judgment was ſo recovered as aforeſaid againſt the ſaid Robert 


 Matlagan accrued. before ſuch time as the faid Robert Maclagan 
ſo became a bankrupt as aforeſaid to wit at &c. And this &c. 


Wherefore c, To this there was a ſpecial demurrer, aſſigning 


for cauſes © that the ſaid plea does not ſtate that the ſaid Robert 


Maclagan was a trader within any of the Statutes made concern- 


| ing bankrupts And that the ſaid plea does not ſtate how or in 
what manner the ſaid Robert Maclagan became a bankrupt | And 


5 that the ſaid plea does not ſtate that the ſaid Robert Maclagan 


owed any debt or debts upon which the ſaid commiſſion i in the ſaid 


| plea mentioned could legally have been awarded or iſſued And 


that the ſaid plea does not ſtate that the ſaid commiſſion was 


" awarded or iſſued upon the petition of any perſon « or perſons to 
hom the ſaid Robert Maclagan was indebted And that the faid 
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45 
1799. 


| — 

DowneLLY 

5 | 
Dunn, 


Joinder i in demurrer. 


5 


the principal (a). 


(qa) Vid. Holly . Ceble, 1 a 244. 


= and Cockerill v. Owflon, 1 Burr. 436. 
(6) In the courſe of this term the follow- 


ing caſe was alſo decided: 
Beddome and another v. Holbrooke oat 
. another, —Scire facias on a recognizance of 


bail. To this the Defendants pleaded * * that | 


R. H. (their principal) in the ſaid writs of 
ſcire facias and declaration thereon men- 
_ tioned after the recovery of the ſaid judg- 
ment and before the iſſuing of the ſaid firſt 
.-  fſeire facias and before any capias ad /ati/- 
: Faciendum ſued forth upon the judgment 
_ aforeſaid at the ſuit of them the ſaid Plain- 
tiffs againſt the ſaid R. H. had been return - 


ed and filed to wit on &c. at Sc. became a 
bankropt within the true intent and mean- |_ 
ing of the ſeveral Statutes made and now in | 


force concerning bankrupts And that the 
aid R. H. having ſo become bankrupt as 
aforeſaid afterwards and before any ſuch 
writ of capias ad ſatisfaciendum was ſued 
forth at the ſuit of the ſaid Plaintiffs againſt | 
tie ſaid R. H. on the judgment aforeſaid to 
[35 wit on Sc. at c. did duly obtain his certi- 


3 


1 


"caves: IN TRINITY. TERM 


plea is in other reſpects defective inſufficient and informa „» 


Le Blanc Serjt. in ſupport of the 1 e ift, That 
the bankruptey and certificate of the principal were not uſually 
pleaded in diſcharge of bail, but that the Court exerciſed a ſum. 

% mary (a) Juriſdiction where the principal had obtained his cer. 
tificate before the bail were fixed. 
6. 30. gives the general plea of bankruptcy to the bankrupt 
only, and that in all other caſes bankruptcy muſt be pleaded in 
the ſame manner as was neceſſary before that Statute; he cited 

| TY v. Sparkes and others, 2 Ld. Raym. 1546. 2 Str. 869. S. C. 

Marſhall Serjt. who was to have argued 1 in ſupport of the plea, 
finding the opinion of the Court againſt him, moved for leave to 

| amend, which was accordingly granted. 

2A  BvLLER I expreſſed a doubt whether the Defendant ſhould not 
have ſought relief by an application. to the ſummary juriſdiction of 
the Court, inſtead of pleading the bankruptey and 58 of 


| Faciendum and alſo before the iſſuing of ſuch 


— 


made and provided And this Sc. 


tion, to which there was a ſpecial demurrer. 


that the bankruptey of the principal can be 


do not ſee how 1 it can be made a legal de- 
fegce. 


5 ficate according to the form of the Statute in 
| * A 
2 


2dly, That the 5 Gco. 2. 


ſuch caſe made and provided And the "I 7 
certificate was afterwards and before the re- 
turn and filing of any ſach capias ad ſatiſ- 


writ of /cire facias as aforeſaid to wit on Q. 
at Ec. duly allowed and confirmed accord- 
ing to the form' of the Statute in ſuch caſe 
 Where- 
fore &c,” The Plaintiffs put in a replica- 


. Shepherd Serjt. was proceeding to argue 
in ſupport of the demurrer to the replication, 
but. Runnington Serjt. on the other fide re- 
ferred the Court to the plea as. radically 
ED OT or Ong 
Of this opinion were the Court. And 

But rz J. (ente Ex RE Ch. J.) ſaid, 
the plea is bad on every, account, The ge- 
neral plea is only given to the bankropt 
himſelf, And I am by no means ſatisfied, 


pleaded by the bail, It may afford ground 
for the Court to give relief on motion, but! 


87 udgment for the Plaintif, 


iN THE THIRTY-NINTH YEAR OF GEORGE II.. 


| wot + Van Braam v. | Isaacs. * 


Aar | 2189 151 


ls was an application calling on the Plaintiff's executor to 
1. ſew cauſe ay a warrant of attorney given to ſecure an 
cenaity" mould not be delivered up to be cancelled, and the judg- 
ment entered thereon be ſet aſide. It was moved on two ob- 
jectio ons to the memorial, vis. it, That neither the warrant of 
attorney or the annuity bond was ſufficiently deſcribed: 2dly, That 
the names of the witneſſes to thoſe two Iinftruments were not 
mentioned. OR AAS AOOT'E'Y | 
The memorial ſet out an indenture bearing date che 20th of Auguf 
1781 between the Plaintiff and Defendant, which indenture after 
og that the Defendant had executed a bond bearing even date 
with the faid indenture in the penal ſum of 1000 J. conditioned for 
the payment of an annuity of 1000. to the Plaintiff, and alſo that 
for the better ſecuring the ſaid annuity the Defendant had executed 
awarrant'of attorney of the ſame date, proceeded to the grant of 
the annuity. The witneſſes to the indenture were regularly ſtated 
in the memorial, but no other notice was taken of the bond and 
warrant of attorney than ene _ introduced px Arg recital in re 
deed: The grantee ward, | 
: © Marſhall Serjt. 1 in che courſe of the lat terin towed cauſe. The 
jet of the act, as appears by the preamble, was to prevent 
ſecreey in annuity tranſactions; and it was with that view that all 
the hed were ordered. to be Hellas” and all the witneſſes 
to be mentioned. The anſwer therefore to the firſt objection is, 


345 


chat the bond and warrant of attorney having been mentioned in 


the recital of the deed, the public is equally informed of all the 
fecurities, 'as if a ſubſtantive allegation had been made of the bond 


and warrant of attorney. Mentioning the conſideration by way of 


recital has been held ſufficient. Sowerby © v. Harris, 4 Term Rep. 


494. and Hodges © v. Money and another, 4 Term Rep. 500 (a). 


With reſpect to the ſecond objedtion, It is ouly neceſſary that the 
names of all the witneſſes ſhould. appear on the face of the 
| memorial.” 
may be able to get at all the evidence relative to the tranſaction. 
But ir appears from the bond and Warrant of 11 now. in 
cout, that rhe witheſſes | to the indenture were 
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The reaſon ! 18 obvious; ; that every perſon intereſted 


thoſe 
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FA 


If a bond and 


warrant of 


attorney giv- 


en to ſecure 
an annuity, 
are no other- 
wiſe noticed 
in the me- 
morial, than 


by way of re- 


cital in the 
annuity deed 
which is ſet 
out, it is not 
a ſufficient 
compliance 
with the 
17 Geo. 3. 

c. 26. Nor 
can the Court 
refuſe to in- 
terfere on the 
ground of 

18 years hav- 
ing elapſed 
ſince the 
grant, and 
the grantee 


being dead. 
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thoſe inftruments. Beſides, admitting the objeQtions to be valid, 
the Court will not give them effect after the death of the grantee, 
and in a caſe where the 1 has ſtood eighteen 0 un- 


 impeached (a)ꝓ. W 


Le Blanc Serjt. in ſupport + the. aſe. The Court has never 


refuſed to interfere on account of the death of the grantee, except 
in caſes where the application has been made on the ground of 


. ſomething which paſſed at the time of granting the annuity, and 


which the grantee only could contradict; as where part of the con- 


_ ſideration-money has been retained or paid back: and with reſpect 


to the length of time which has elapſed fince this annuity Wag 
granted, it is ſufficient to ſay that the grantee has enjoyed for 
eighteen years, an annuity for which he gave only five years 
purchaſe, and which he never ought to have enjoyed at all. This 
clearly is only a memorial of one deed inſtead of a memorial of 


every deed” as required by the act. A mere recitab in the in- 
denture of a bond and warrant of attorney cannot be a ſufficient 


; compliance with the act; ſince mention of thoſe inſtruments may 
| have, been introduced with a view to take a ſum of money under 


pretence of a charge for the deeds, and they may never have been 
executed. This caſe may be diſtinguiſhed from, thoſe i in which a 


recital of the conſideration has been held ſufficient; 1 for if the 


Whole conſideration recited, be not actually paid, the annuity is 


void under the fourth ſection of the act. As to the ſecond defect, 
it cannot be cured by matter dehors. | The memorial runs which 


faid indenture is witneſſed by 4. and B.“ How then is the 


grantor or any other perſon intereſted given to underſtand that 


the other inftruments referred to were mitpelled by. . ſame 


perſons... . 


3 


EYRE Ch. * As at 0 adviſed 1 do not 8 how. . 


* jections can be got over. The caſes. which have been cited in 


ö ſupport. « of this memorial only tend to eſtabliſh that a ſtatement by 


Way of recital of, the contents, of a deed i is ſufficient; for the 


conſideration | is part of the contents of the deed. Ferhage there 


may be good ground to ſupport thoſe caſes. And yet it is apparent 
hat the conſideration recited in the deed and the true conſideration 


may b be very different things. The object of the 17 Geo, 3. c. 26. 


having been to give every opportunity of ſeruinizing annuity tranſ- 


dos perhaps the better donſiruction would have been to, have re- 
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quired: a poſitive allegation of the conſideration actually paid. How- 
ever as the conſideration is always to be found in the body of the 
deed; it may have been reaſonable to hold that a memorial of the 
deed, ſhould be a memorial of the particular parts of the deed 
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1 5 But how. can that determination affeck other inſtru- | 


LF #3. £44 


are we to. diſpenſe with the anden of any 53 e the 
Statute requires a memorial of every deed ? Can it be ſaid that a 
memorial of one deed which recites other deeds to have exifted 
is a memoral of every. deed recited ? If an act requires all the 
deeds of a mortgage to be inrolled, and the bond recites the 
” indenture of mortgage, will it be contended that by the inrol- 
ment of ſuch a bond the law is ſatisfied ?. With regard to the 
names of the witneſſes the ſame difficulty occurs. If we could 
dene with a diſtinct memorial of the bond and warrant of 
attorney, we might be ſatisfied without a deſcription of the witneſſes 


to thoſe deeds: referring for the witneſſes to the principal deed. 
However 1 ſhould with the Court to pauſe before it exerciſes a 


| ſummary juriſdiction in the caſe of a grant made eighteen years 


ago; and in which the grantee is dead. This being an application 5 


to the general ſummary juriſdiction of the Court over all war- 


rants of attorney, I ſee no reaſon why we ſhould not expet 


| the fame rules to be followed in this, as in other applications to 


our ſummary juriſdiction; we require them to be made in the 
firſt inſtance, and before the rights of parties are fixed and de- 
termined. There is a clauſe in the 17 Geo: 3. by which the Court 
is direQed to interfere, but that relates to caſes of fraud, and there 


we are empowered. to order the ſecurities to be delivered up to be 


; cancelled. In this caſe if we act, it Wl ** on our ee . 
| Sen, and not under the 17 Geo. 3. 

BorLER I. The queſtion with reſpec to the difretion of the 
Court principally depends on the nature of the inſtrument. In 
this caſe if the Court do not interpoſe i in the manner pointed out, 


I do not ſee how they can pole at all. By the inſtrument 


which has been given the queſtion is concluded, And I appre- 


bend that in all caſes where a party is precluded by a warrant of 
| attorney from litigating a queſtion which ought to be tried, the 


Court will interfere. The 8 1 of the act 5 us no diſ- 
eretion. | 


 HzarH 4 < Had this Po a recent tranſaction L ſhould "TY 


ha no doubt. The only w is, whether the Court has 
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The Court uCUAEPHERD* Serjt. Gp to put off che Wil in this caſe on 
vill not Put As account of the abſence of a material witneſs. He ſtated that 


S ff a trial en 
-accountofihe The aclion Was brought for wages ſuppoſed to be due to the 
abſence of a 
material wit- Plaintiff as''a ſeaman, upon a voyage from the Meß Tries to 
-mneſs, if b 2 
r e London, and that the defence to be eſtabliſhed by the evidence of 
5 1 the abſent witneſs, was that the Plaintiff was ſlave to the De- 
N 5 q fendant who had paid «valuable conſideration for him. 
a: 2 - 
ed, Sed Per Curlam. This is an odious defence, to which the 
Vourt will pive no aſſiſtance. If the Defendant were to offer to a 
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1 «5; 22825 aol much a denial of juſtice as the plea” of alien enemy, which ze 4 
i ; _ diſcouraged by the! Court; 6 „ ; 
j Ew aan took nothing by Wi 1 ,, 247 MN | 
Wit! „ J/%VVCCCCüCCCVVVVVVVVV . £0 ae „% èœ5Ä“ii er rt wer} Go% 4 
i 4 * og JSV V ; 
| RAY 992 5 Nig 9 © 1 Pe cya „ 1 4 7 
9 . 5 34 | EF , 4 „ T3 ae, 4 N 4441 el pos LE Þ 9 
0 TORTIAW 8 TO fo DIE 21. vo FIR 8 , 3 4 „ £ 
- „%% ON F 5 1 + 6p bx Nie, "a { 
Y PE «ARS. K . e e e 2 — 0 ws. WE! — * k SiS 4 
A 5979 BY 50) 16 2 45 1 1 2 
| i » 161 SF EL Vs «bes 21 ve E 1 "Js 
: poor ro i ok ag: % 0 nil U ©! uy N d ii 
| ; . g L {IT Reign 838 '$ LT A} 
„„ oi! 7 8 od ei 1 bat N 65 of 3 
[ ſ i N 261 t 10: 2115 2 I 121 (TOs 3P Yigo ; 911 L 30:7 ory 
1 e Je io . et. 
N 
1 1 i ; : 
1 
35 - 8 : 
* ; 5 2 


M THE'THIRTY-NINTH YEAR OF'GEORGE In. 


Bevnanons and Others . rx ar H and Others, 
A Executors + Wis RoriLEy, TR I 


| OVENANT. | The Nie ſtated “ that one Margaret 

c Gardner was poſſeſſed of certain premiſes for the reſidue of a 
term of ninety- nine years determinable on the deaths of certain 
perſons then living, and being ſo poſſeſſed, by indenture dated the 
th of September 1770 between the ſaid M. Gardner of the firſt part 
25 Rothley of the ſecond part and the Plaintiffs of the third part 


der and of a leaſe of certain other parts determinable on the 
hit a marriage was agreed upon between the ſaid M. Gardner and 


upon truſt, it was witneſſed that the ſaid NM. Gardner with the 
conſent of T. Rothley aſſigned the ſaid leaſes to the Plaintiffs in 
truſt among other things for the ſaid 7. Rotbley for his life; that 
T. Rothley covenanted with the Plaintiffs that as often as any 
of the perſons on whoſe lives the premiſes were then held or 
ſhould be held from the time being ſhould die, he would forth: 


dpeRively with the lords of the fees thereof by purchaſing of them 
new lives or a new life therein reſpectively and ſuch further terms 
eſtates and intereſt therein as before mentioned determinable on 
ſome other new lives or a new life in the room of ſach lives 
or life as ſhould ſo happen to die as aforeſaid, and to procure 


5 3 
LI 


— OY 


— 


reciting that M. Gardner was poſſeſſed of a leaſe of parcel of the 


the perſons 


ſaid premiſes determinable « on the deaths of Anne Foy and F. Chan- 


on whoſe 


geaths of Anne Gardner the ſaid M. Gardner and Seymour Love 


die, to renew 


Y: Rothley and that the faid leaſes ſhould be alligned to truſtees, 


the fee a new 


with uſe his utmoſt endeavours to renew the ſame premiſes re- 


nem leaſes to be granted thereof by the ſaid lords reſpectively =” 
the faid Plaintiſfs upen the truſts in the indenture mentioned and 
that he would pay the fines or conſideration money of the re- 
newals and the expences of the leaſes and other charges; that the * 
marriage took effect; that M..Rotbley formerly M. Gardner died 
in 1772 and: that T. Rothley' furvived her.” Firſt breach * that 
the faid T. Raahuey did not after the death of the faid A,. Rothley 
his wife ſhe being one of the perſons on whole lives the premiſes 
were bold forthwith and as ſoon as he reaſonably might and 
ought te have done or at any time afterwards uſe his utmoſt or 
any ee. do renew the Game promiſes relpeQively with the 

| lords 
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If a leaſe for 
99 years de- 
ter minable 
on 3 lives be 
conveyed in 
truſt for A. 


for liſe, and 


A. Covenant 


"20 uſe his at. 


moſt endea- 
vours, as of- 
ten as any of 


lives the pre- 
miſes are 
held, ſhall. 


the ſame by 
purchaſing of 
the lord of 


life in the 
room of ſuck 
as ſhall fail, 
it is no 
breach of 
the covenant, 
if, upon one 
of the lives 
failing he 
procure a re- 
newal upon 
his own life. 
Performance 
pleaded 


otherwiſe 


than in the 
terms of the 


Covenant, 


is bad, even 
on general 
demurrer. 
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1 200: lords of the foes thereof. by purchaſing of them a new life 5 
1 reſpectively or ſuch further terms eſtates and intereſts as in the 


Scupa- 


8 indenture mentioned determinable on ſome other new life in 


sr Supa the room of the ſaid M. Rothley his wife ſo deceaſed as aforeſaid 
and procure new leaſes.to be granted thereof by the ſaid lords to 


: the Plaintiffs upon the truſts 1 in the indenture mentioned, although 


he might and could have renewed ec. and procure new leaſes Ee. 
but neglected Sc.“ On the 2d, 3d, and 4th breaches iſſues 


were joined. Fifth breach te that during the life of 7. Rothley, TL 


. Rothley Anne Gardner 10 Chandler. and 8. Love died, yet 


Te Rotbley did not after the deaths of them or any of them they 
- iow perſons on whoſe lives the premiſes were held uſe his utmoſt 
| endeavours to renew the premiſes by purchaſing new lives &c, in 


the room of the ſaid M. Rot bley Anne Gardner J. Chandler and 
8. Love according to the form and effect of his covenant although 


in his lifetime. he might and could have ſo done, but on the 
” contrary. on the death of F. Rethley there remained and was one 


| by bs 1 {1 | be and no more, for and during which was held any term eſtate i 


or intereſt whatloever, in the faid prewiſes,. con tray 
and effet of the covenant oe. ” RET £0 I 


£# T& * Go on 


Pleas, To the 1 ſt breach, 70 That T. Rorbley did forthwith al a 
be alter the death of M. Rothley his wife as he reaſonably | 
could or ought to have done to wit on Vc. uſe his utmoſt en- 
deavours to rener the {aid premiſes reſpectively with the lords of 
the fees thereof, and did actually renew the ſame by purchaſing a 
new Ufe, that i 10 40 ſay. the life of himſelf the ſaid T. Rothley therein 


f the hfe of the aid M. Rothley bis ge, and although 


5 75 | Rothley in his lifetime did Not thereupon procure new leaſes to 
be Br anted to the plaintiffs, but procured them to be granted to him- 
- ſelf, yet that the Defendants. as bis executors. after his death offered 


ary 2 the wi 


— 


to aſſign the leaſes to the Plaintiffs, but that the Plaintiffs refuſed to 


accept them or any aſſigument of them, and chat the Defendants are 
ſtill ready : and. willing to aſſign them He. And this Sc. Wherefore 
Wc.” Toe the, th breach, That J. Rothlæy did forthwith and as 
of M. Rotbley bis wife as he reaſonably could 
or ought to have done to wit on if uſe his utmoſttendeavours 
to renew the aid premiſes relpeQtively;witly the lord of the fees 
thereof and did actually renew the lame by purchaſingla itiew life 
that is to ſay the life gf the ſaid 7. Rotbley therein in che room of 


ſoon after the deat 


ane life 1 the ſaid * Rothley kis wife, and? that the ſaid 


"BY 
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7 Rotbley i in his lifetime forthwith and as ſoon after the death 
ef the aid Aune Gardner &c. did uſe his utmoſt endeavours c. 
| and did renew by purchaſing a new life that is to ſay the life of 
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anne 


one M. Haynes in the room of the life of the ſaid Anne Gardner. wid” 


And that the ſaid 7. Rothley in his lifetime forthwith and as ſoon 
after the deaths of the ſaid F. Chandler and S. Love &c. did uſe 
his utmoſt endeavours to renew the ſaid premiſes held during the 
res of the ſaid J. Chandler and S. Love with the lords of the 
ſees thereof, and did make application to the ſaid lords to permit 
him to renew the ſaid premiſes by purchaſing of them new lives 


reſpeclively, or ſuch further terms eſtates and intereſt therein as in 
the laid indenture mentioned” deterninable on- ſome other new 


lives,” in the room of the ſaid 0 8 Cbandler and S. Love; but the 


aid Lords wholly refuſed to permit the ſaid 'PY Rothley to renew | 


the ſame by purchaſing any new life or lives or. any further term 
eſtate or intereſt in the premiſes, and from thence continually till 
the death of the ſaid 7. Rothley tid refuſe ſo to do Wherefore | 
on the death of the ſaid 7. Rethley there remained and was. one 
Ae and no more for and during which was held any term eſtate or 


. Intereſt in any of the premiſes #orefaid "And this Be. Were. 


fore Dc. Veg [+ WALES 


To theſe two les ” were general demurrers, a and TINT... 
therein. „ 6 
Shepherd Serjt. in 1 80 of che an to the 1ſt plea con- 
tended, that according to the ſpirit of the covenant 7. Rothley was 
bound to leave the eſtate at his death in as good a condition as he 
received it, viz. with three cefluy que vies living ; that a covenant 


40;renew as often as any of the perſons on whoſe lives the premiſes - "= 


„ were held ſhould die, there being three ſuch perſons, amounted 
to a covenant to keep up three lives: acid that F. Rotbley by having 


put in his own life in the room of that of his wife, had left the 
eſtate at the time of his death in the fame fitalatibn : as if he had not 


r 


renewed at all. He referred to Co he v. Booth, Cowp. 8 19. to Thew 
that the Court would extend covenants for renewal beyond the ſtrict 


later of the covenants i it appeated” conſiſtent! with the intention 
of the parties. . He added, that no offer by the Defendants as 
executors of 7. Retbley to aſſign the leaſes made out to him, Which 
3 ought to have been made out to the ION could pe 9 a 
9 of 15 Ruibie * covenant. 
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8 I under that eaſe can-ſupport an 8885 for. not _ thom-oot 


D . er 
w 1 * 7 


1599. 1 * after inquiring if there was any „ to ſhew 
3 1 under ſuch a covenant as the preſent a party is xeſtricted from 
n puttog in his wn life, and no ſuch caſe, being produced, ſaid; 

55 Aren. As it was in the power of che parties to provide againſt what * 

done by inferting a covenant, that T. Rothley ſhould leave 

the ſtate with as Many: lives. 48 he received it, and they omitted 

0 do fo, there was fair ground for 7. Rathlay to put in his own 

life, that he might avoid the burden of again renewing on the 

death of the perſen he ſhould put in. It was natural for T. Rathley 

ho had the beneficial intereſt to renew with his own life; and to 

Conſtrue the covenant in the way contended for by the Plaintiffs 

would be introducing a reſtriction which the parties themſelves did 

not conceive neceſſary. However as it is very olear that the De- 

fendants offer to aſſign the leaſes does not amount to a perform- 

ance of F. Rothley' 8 <oyenant, there malt. be Judgment. ker the 
Paint, 

Le Blanc Seit. who was for the Fe inſiſted, that hey 

| vere. entitled 0 Judgment on 5 2d pew, the. only remaining ob- 


5 e the govenant, which haing # point of form could not 


I be taken advantage of on a general demurrer. 


8 F But The Court | were of Sn. that. the omiſſion was matter 


al ſubſtance. 
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ſition for 


P lea, General iſſue. Bats . 


tithes is made 


3 At the trial of theſe four 2 kians before Teng ch. I = evi- 


he leaſe them dence on which ſeyeral okjeQions to the Plaintiff's recovery were 


to B. FT whoſe + 


 -Intereſt is af- 


terwards put an ond to by 4. before any algration 16 made ja the co pott ion. 4 cannot determine it 


without aiſix months notice. 
If A. execute à leaſe of tithes to F. on a day ſubſequent to their ſeveraden, but previous to their . 
carried.away by the landbaldsr, A. cannot maintgia an aQion on 2.4.38. 6. 6. 18, a the right to the 
tithe veſted in 4. immediately on ſeverance, ©. 
Evidence that the pariſhioners have treated with the proprietor for a compoſaion i is not alone ſufficient | 


to eſtabliſh bis poſſeſſion of the tithes in an action on the Statute. 


Laere, Whether if one only of two joint-tenants execute an aſſignment of a leaſe of tithes, the arſon 


founded, 


I b ; 
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FIR and: which were reſerved by the Lord Chief Juſtice for | 


the opinion of the Court, was as follows. Ju | 
;The- anceſtors of the late Stephen Jermyn having been leſſees 
under the Dean, and Chapter of Saint Paul's of the tithes of the 
pariſh of Tottenham, about ſixty years ago leaſed them to one 
Howard, who, held them for thirty years. On the 28th of 
Oftober 1747 Stephen Fermyn was found lunatic; ; after which one 
| Lambly | became leſſee under him, and on zoth April 1781 obtained 
a new leaſe for ſeven years from Edward Don tle then com- 
mittee of Stephen FJermyn, after the expiration of which he 
held over until the year 1798. In March 1796 Stephen Jermyn 
died, upon which Harriet Eyre and Margaret Udney the next of 
. kin took out adminiſtration. In May 1796 the Dean and Chapter 
of Saint Paul's granted a new leaſe of the tithes to Harriet Eyre 
and Margaret Daney for twenty-one years on their ſurrender of the 
old one. From them Lambly received notice, dated the Zoth 
September 1797) to quit at Lady- day 1798, with which he com- 
plied, and an aſſignment of their leaſe was executed to one Sher⸗ 
ling on yth December 1797. Sperling executed a leaſe of the 
tithes to the preſent Plaintiff, dated the 15th June 1798, to hold 
the ſame for ſeven years from the 25th March preceding. 
Diuring all the time that Howard and Lambly were tenants to 
the Jermyn family the ſame compoſition was paid to them by the 


| occupiers of lands in the pariſh, and Lambly was expreſsly forbid 


by thoſe under whom he held to make any alteration therein. 
Sperling having determined to raiſe the compoſition, gave a general 
notice to the pariſh in March 1798 that he was willing to treat 


with the landholders. In conſequence of this a meeting was held 
by them, at which ye. terms propoſed. by 8 were not 


acceded to. 
In the caſe of Smith, that bhict was 'the ſubject of tithe was 


ſevered before, though not carried away until after the execution 


of the leaſe to him. The cafe of Tuck che belt! Defendant v was alſo 
differed from che others by the ee e of the Plaintiff's 


| 43% #3 þ i! 
failing to prove the execution of the aſfig ignment to Sperling by 


{i i 


Harriet Eyre jointly "with Margaret Uaney ; and it appeared that 
"Tuck was not preſent at the meeting of the pariſhioners. Upon 


; the whole therefore the objections as applying in the different 


caſes, were; 1ſt, That as the Plaintiff clauned under Sperling, to 
whom the aſſignment of the leaſe from the Dean and Chapter of 


Saint Paul's had deen executed by deere Dane . he had. 
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| 1799 905 RU" a good title to 5 ſuppott the aktion. adly, Phat + A ſue 


wee cient notice to determine the compoſitioni had not been given to the 
WII KD s 


„ 


Defendants, zul That the Plaintiff” Was not entitled to recover, 
rose. | as the tithe a Spiling immediately « ot! ſeveratice. l 


f A rule Ny having been obtained for ſetting aſide the ſeveral 
5 yerdias which. had been found for the an and entering non 
ſiuits in all the cauſes, n 

Shepherd Serjt. now ſhewed . in anſwer. to the firſt ob- 

. jection, it may be contended that this action being founded on a 
tort, it is not neceſſary for the Plaintiff to make out his title, but 
that he may recover if he merely ſhew poſſeſſion, It was ſo held 

in Wheeler v. Heydon, Cre. Jac. 328. In March 1798, Sperling 
gave notice to the pariſhioners, that he 1 was willing to enter into 

a compoſition for tithes, in conſequence of which a meeting was 

| held, and at that meeting the only queſtion i in diſpute was the 
amount of the compoſition to be paid; the right to the tithes was 
acknowledged to be in Sperling. Both in Selwyn v. Bala), and 

| Hartridge v. Gibbs, Saler Aſſizes 168a, Bull. N. P. 188. edit. 51 
it was holden ſufficient by Pemberton Ch. T for the Plaintiffs i in 
actions on the Statute of Ediw. 6. to prove their receipt of tithes 
from the other farmers in the pariſh | in order to entitle them to 

recover againſt the Defendants. Proof of an agreement to pay a 

. compoſition comes within the ſame principle. As to the ſecond 

objection, it is to be obſerved that the caſe of Hewitt and others v. 

Adams, Dom. Proc. April 19th, 1782 (a), by which the neceſſity 
of a ſix months“ notice to determine a compoſition of tithes was 
F eſtabliſhed, proceeded | on the analogy between the occupiers of 
lands paying a compoſition, and tenants of lands' holding from 
year to year. Now if A. let lands to B. for a term of years, and 
B. underlet to. C. from year to year, A. will be entitled to enter 
upon the lands at the expiration of B. 's term without giving notice 

N to C. 80 if A. let lands to B. at Michaelmas to hold from year 

to year, and B. underlet the ſame to C. at Lach day to hold i in 
the ſame manner, it will be ſufficient if A. give notice to B. at 
Lach day to quit at the Michaelmas following, without regarding 
the ſub· contract between him and C. In the preſent caſe Lambly 
is to be conſidered as tenant to the Fermyn family from year to 

year, and the occupiers of the lands from whom, he received the 
ompoſſion as. ; his undertenants holding in the ſame manner. 


— 
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The notice therefore which was given to Lambly by the repre= 1799. 
ſentatiyes of Stephen Fermyn muſt be ſufficient. to entitle them, h 
and thoſe: who claim under them, to take the tithes i in kind of the bv, ay 
occupier of the lands. If this be not ſo, and the compoſition “ 
taken by Lambly i is to bind the .Zermyns or thoſe who claim under 
them, it may equally be contended that it ſhall bind the Dean and 
Chapter of Saint Paul's who were the original leſſors. With 
regard to the third objection, the words of the Statute are, that 
no perſon ſhall '** take or carry away any ſuch or like tithes c, 
under the 8 of forfeiture of treble value of the tithes ſo taken or 

carried away. The right of action therefore does not accrue 
until the tithes have been carried away: and though the tithes i in 
queſtion may have veſted in Sperling upon ſeverance, yet the leaſe 
to Wyburd was executed previous to the time when they were 
carried away; by that leaſe all the tithes in the pariſh of Tt often- | 
han to which Sperling was entitled, in which muſt be included 1 
the tithes in queſtion, veſted in Ngburd; conſequently the latter —_— 
was entitled to thoſe tithes at the time when the wrong was com 
mitted. If however it ſhould be thought upon general grounds 
that a leaſe of tithes will not convey ſuch tithes as are actually 5 | 
| ſevered at the time of its execution, it will be ſufficient 3 in this 
. caſe, to advert to the habendum by which the leaſe i is made to take 
effec from the 25th day of March preceding the date. g 
/ Blanc Serjt. contra. Firſt, Admitting that 1 it would be ſuffi- 
dent for the Plaintiff to have proved peaceable enjoyment of the 
tithes without eſtabliſhing any other title, yet it was not in his 
Power to ſupport his claim by evidence of enjoyment, fince 
Sperling had never received any tithes, or come to any com- 
Poſition. Secondly, A certain compoſition having exiſted i in the 
-pariſh:of Tottenham without altefation, as far back as the evidence 
went, the Court will infer that it was made not by Lambly but by 
the Dean and Chapter of Saint Paul 8, Or by the Jermyn family 
from whom the Plaintiff derives his title. Now if a rector having 
made a compoſition. leaſe tithes, and, the leſſee make no alteration | 
in the compoſition, when the tithes revert to the rector the 
occupiers of land will continue to hold under the compoſition 
originally made by the rector, and conſequently | will be entitled to 
notice before he can take the tithes in kind. The rules reſpecting | 
notice to determine a. compoſition are governed by. the analogy to 
the notice to quit. Thus if the Fermyns, having let land to A. 
from \ Michaelmas to. Michaelmas, had granted a leaſe at Lady- | day 
8 „ ˙ ht . to 
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to B. for 2 term of years and A. had continued to pay rent to B. 
till the expiration of his term, A. would again be tenant from year 


* to year to the Jermynt, and would be entitled to notice ſix months 
Ve. 


before Michaetlmas, For though B. might have put an end to the 


tenancy during his term, yet not having done ſo, it continues as at 


firſt created : if 1 it were not ſo, that which was originally taken az 
a: tenaney from year to year beginning at Michaelmas, would be 
put an end to at Lady-day. The caſe of Hewitt and others v. 
Adams is deciſive of this point. "Thirdly, The Statute of Edius. 6, 


being made for the protection of perſons in poſſeſſion of tithes, 


the Plaintiff cannot maintain this action againſt the nden 


Smith. Immediately on ſeverance the right to the tithes veſted in 


Sperling, and Smith could only have juſtified carrying them away 


under a compoſition from him. If Sperling bad been a ſpiritual 
| rector inſtead of a law impropriator, and had died after the ſever- 
ance of theſe tithes, they would have paſſed to his executors, and 
not to his ſucceſſor ; Sperling therefore was the perſon injured by 
| the tithes being carried away. The habendum in the leaſe being 


from the 2 5th of March, has reference to nothing but the period 


| from which the grantee is to hold, in order to aſcertain the time 


when the leaſe is to expire, vis. in ſeven years from the 2 5th of 


March. If it were held to veſt : any, title previous to the execution 


of the leaſe, it might be ſo framed that a leaſe for twenty-one years 
thould give a right to tithes accrued fourteen years before. 
ExxE Ch. J. On the firſt of the objections raiſed, and which 


7 es to the caſe of Tuck, I have no difficulty, being of opinion 
that the verdi& muſt be ſet aſide and a nonſuit be entered on the 
ground of the Plaintiff's having failed to make out his title, and 
not having proved himſelf to be in poſſeſſion of the tithes. It was 


admitted on his part, that he muſt at leaſt ſhew himſelf to be in 
poſſeſſion ; and I am not prepared to agree that becauſe poſſeſſion 
Ute nde with other circumſtances will be a ſufficient title, 


that therefore poſſeſſion traced back by the Plaintiff himſelf to that 


which turned out to be no title, will equally avail. The caſe is 
altered where the Plaintiff proves his own bad title and thereby 


ſhews that to be a wrongful poſſeſſion, which would otherwiſe 
| have been good frimd facie evidence to ſupport his claim. How- 


ever J only mean to ſtate my difficulty on that point, not to give 
a preciſe opinion upon it, as the caſe cited from Croke ſeems to 
eftabliſh a contrary doctrine. But I am of opinion that this 


A was not in poſſeſſion, ware as I do that nothing will 


. PRs | 5 place 
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phe a man in poſſeſſion but a good title, which will 7 to it 


the. poſſeſſion, or the actual receipt of tithes, or that which is 
equivalent to receipt of tithes, vis. a compoſition. My Brother 
Shepherd argued, that the: reseipt of tithes, like the receipt of rent 
demi amounted to poſſeſſion. Actual uſe. and enjoyment 
does ſol admit; but he was obliged to contend from thence that 
an agreement- for a Compoſition was equal to a receipt, and then 


| 40: go one Rep further, and infiſt that a converſation: tending 


towards an agreement though it ended in a diſagreement was 
equal in effect to an agreement. By this chain of reaſoning he 
endeavoured to prove that the Plaintiff was in poſſeſſion. His 


alle: however muſt depend upon his having or not having a leaſe; ; 


here he had only a leaſe for a moikty and therefore was not in 


3 poſſeſſion and cannot maintain this Hon 


(Wits regard to the queſtion of notice, which 8 to all theſe 
cauſes, I have the more difficulty in ſpeaking upon it, as I feel 


3 myſelf under the dominion of old prejudices. The judgment of 


A Houſe of Lords which has been alluded to, was a reverſal of a 
gment given by the Court of Exchequer, and i in which I con- 
b am to preſume that the judgment of the Houſe of 


Lords was' Tight, but I am not maſter of the principles on which 


at ir proceeded. Tithes cannot in my opinion be well compared to 
land for any purpoſe, but particularly for the purpoſe of con- 
acting a compoſition with the inheritanee. It appears to me that 


the doctrine of binding thelandlord by the intereſt of the tenant from 
year to year was founded on the diſtribution of land into a a variety 55 
of - intereſts, as that of the tenant and the reverfioner, whereas it | 


will not be found ꝰto apply to tithes ſo diſtindly as to juſtify our 


adopting the ſame rules as are capable / o being adopted with re- 


dpe@tto-land. In the caſe of Hewitt and. athers v. Adams the De- 


| : fendants infited\in the Exchequer that they were n ot atall bound 


to pay che tithes demanded, and we thought that where a De- 


fendant elai ma to withhold tithe adverſely, all idea of compoſition 


muſt be put out of the caſe. The analogy between land and tithe 


does not appear ſatisfactory to me. Land is either taken on a 


holding from Lach day, or from Michaelmas, or from ſome other 
dime, and then notice to quit muſt be given accordingly. But if 


a compoſnion is to be determined. on any juſt principles, the 
notice muſt be given from a period ſuitable to the nature of the 5 
on to . e aid cultivation of the 


Uthe and with 2 "xelati 
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Ab Thets muſt be ſuch a rule as will enable "3 tenant 
8 eee cultivate his land in the manner moſt beneficial. to himſelf 
YBURD 
„ accordingly as he is to pay 2 compoſition or to pay in ind. 
* I have great difficulty, therefore in underſtanding | on what ground 
a notice is neceſſary in the caſe of tithes, and J cannot at all 
omprebend how the owners of the land can be conſidered 
parties to, a compoſition made with the occupiers of the land. 
Tithe in kind is the thing demiſed ; the compoſition therefore 
begins with the intereſt of the tenant, 18 governed by that intereſt | | 
and muſt 1 ſhould think end with it. It has been argued that 
there may be a connection between the. title of inheritance to 
the tithes and the compoſition; if there can be, I ſubmit; i 
may be a neceſſury conſequence of that judgment, the n 
. of. which. 1 do not underſtand. As ſome of my Brothers con- 
curted | in that judgment, they will probably ſtatè on What ground 
it is, that a-compoſition may be extended to the cafe of a new-tenant, 
5 demie on the determination of the intereſt of a former tenant. 
On the laſt point there can be no doubt. The Babendun 
7 the Plaintiff's leaſe can only be. conſidered as marking the 
duration of his intereſt, and its operation as a grant is merely 
proſpective. That leaſe only veſted in the Plaintiff a right to the 
. tithe: which ſhould accrue from the time of the grant. Now the 
title to the tithe in queſtion aroſe immediately on the ſeverance of 
the tithable matter from the land. Is it not clear that if a 
rector dies after the ſeverance. of: e tithe and before its ſe- 
paration, and a new rector comes in, that the right to the tithe is 
in the old rector? The law! gives to the new rector in that caſe 
9 that the f grant gave to the new leſſee in this. Sperling there- 
5 fore being entitled to theſe tithes at the time of the ſeverance 
andi the perſon to complain if they were carried away, this Plain- 
tiff has no ground of action againſt Siib in that vie of the caſe. 
Borrrn J. My opinion will be rineipally founded on the two | 
laſt points. On the firſt my mi d ſtill fluctuates. It has been | 
1 contended that for want of evidence to eſtabliſh the joint; execu- 
dien of the deed of aſſignment by the two perſons who took out 
__ adminiſtration,  the' Plaintiff cannot recover againſt Track, But 
Bel ENa 00 is the caſe of à tort, and Lam not quite ſatisfied that in ſuch 
2 caſe, af the Plaintiff declare as ſolely entitled and prove himſelf 
c be entitled to a moiety only, he may not recover for that 
e eee held in the caſe of OO ard qr oh v. 
ann on LE b on - 6 n e r 
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Dorrington, 2 Lev. 1 1 3. ee were 1 to rely on 155 point 2799. 
- "much; 1 ſhould wiſh for further conſideration, before I came to 8 


* 


1 concluſion (). e MUG „ WY | 
The ſecond l appears” to we to have been fully ſettled 5} 
Is decifion in the Houſe of Lords. That deciſion was, that tbe 
- fame notice muſt be given to determine A \ compoſition, as muſt be 
ęiven to a tenant of land holding from year to year. The other 
point altaded to by my Lord Chief Juſtice was allo raiſed | in that 
eaſe. The landholders contended in the firſt place, that they were 
not obliged to pay the tithe claimed; and 2dly, that if they were, 
the Plaintiff was not entitled to recover becauſe there had been 
| a previous compoſition, the notice to determine which was not 
„ ſufficient. There was a doubt on the Woollack at that time 
„ whether both or only one or which of theſe. queſtions ſhould be 
| put to the Judges. At laſt the queſtion put Was whether the 
notice given was ſufficient to determine the compoſition, and the 
5 Judges were unanimouſly of opinion that it was not, and ſaid ex, 
1 preltly that a notice to determine a compoſition. for tithe ought | 
0 to be x given with analogy to the notice given in a holding. of land, 5 
By. that deciſion we are bound; nor do I think any of the dif- 
culties it has been ſuppoſed likely to produce will ever occur. 
It has been argued that if the Plaintiff, as deriving title from the 
1 family, i is bound by this compoſition, the Dean and Chap- 
"ter of & St. Paul's will alſo be bound by it. That concluſion however 
7F queſtionable and may or may not be true according to the cir- 
cumſtances. If the intereſt of the leſſee | under the Dean and 
Chapter with whom the compoſition, was made expire, the Dean 
and. Chapter will not be bound. But if a leaſe be granted fot a 
long term of years and the Dean and Chapter take an aff ignment _ * 
of it, though as to many purpoſes that will operate as a furrender, 5 
pet with regard to the intereſt of third perſons i it will not. Al 
depends on the ſi agle queſtion whether there be a continuance of 
that intereſt under which the compoſition was firſt created? If 
that continues, the compoſitiou continues; if that be at an end, 
the, compoſition i is at an end alſo. It has been faid that there may 
be a difference between a compoſition with the owner and a com- 
poſition with the oeccupier of the land. If however the intereſt 5 8 
«of the occupier ceaſe, the compoſition : made with him, unleſs under NE 
ba Pos eircumſtances, will be. at an end. But n queſtion of e 


** 


+) Vide Seot v. „rn ante, p 467, and the caſe cited therein. 1 5 1 
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be taken to be continuing, inaſmuch. as the Plaintiff claims under 
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| 8 5 © thoſe perſons with whom it appears to- have been made. N 
5 5 „ The laſt point has been fully and. ably ſtated ay 5 Lord Chief 
hes «7 4 Tons; and Lentirely concur with him. 
1 ATH J. The objection to the Plaintiff's recovery, that there 
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oon the inconvettience which the occupiers of lands muſt ſuſtain, 
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LY 2798 | Gat kind Ates here, for i it does not appear but that the oecupien 
pa 8 In all the ſtages or the caſe. were the ſame, The. difficulty would? 
1 be if we were to ſuppoſe a compoſiiion to take place frem Michael. 
. 5 mas. with a tenant Who i 18 in on a Lady-day hargain. | In that caſe 
„ che compoſition would be either during the intereſt of the tenant 
| 3s or from year to year generally. If the former, notice muſt be 
| given for Lady: day; if the latter, a queſtion might be raiſed | 
_ rhother the compoſition ſhould not-continue to the end of the year, 
though the intereſt of the. tenant ceaſed on the Expiration. of his 
leale, - 10 That may be.; a nice + quekion; but it does not. ariſe; in this 


$15 420 


Fa.” time FP? hk a 1 5 wal commence, 90 75 thoſe Aif®culttes 
on: 6 4 are for the conſideration of the Parties when they make their 
Fon 7 8 > agreement. On che facts of the preſent caſe the compoſition | muſt. 


„„ Was no notice to determine the compoſition, muſt prevail, becauſe 
8 the title under Which he claims is derived from Sperling, f in whole 

_ time the compoſition exiſted and has not been diſſolved by the 

Parties. In the Hoaſe of Lords the analogy between land and 

tithes Was confi dered, and the opinion of the Judges was founded = 


If > compoſition could be put. an ehd to without notice. It was 
conſidered that by notice they would be enabled to cultivate their 


| upon to pay tithes in kind, and that it would be very unjuſt to 
deprive. them of this, advantage As. to the queſtion, whether | 
only. of. two joint-tenants 
5 150 e executed the leaſe, I wiſh to give no. QpIdion, ; 20 my * 
5 Bully has cited a caſe in favour of the Plaintiff. W 1 
RooxE 5 It appears from the facts of this. caſe that as Far 
0 back as the evidence went, tithes had. never been ſet Out in the 
„ Pariſh of Tottenbam. It is to be wiſhed. therefore that theſe: Pe- . 
. - »*. Fendants ſhould not be liable; to actions for, not-doing that which | 

2 neyer appears to have been done within the pariſh: and in point 


of law I think that they are not liable. APthe leſſees of the tiches 
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compoſition, it muſt be conſidered as having been made with that: 
family. Now Mrs. Eyre and Mrs. Udney being the repreſentatives 
of that family, may by implication be conſidered as having al 
deſited that the compoſition ſhould not be raiſed. And though 


they might have retracted the i intimation originally given, yet not 


having done ſo, the compoſition muſt remain in force till notice 
be given to the landholders of an intention to put an end to it. 
The occupier may be induced by notice to alter the courſe of 


huſbandry, and it would be hard to make him liable! in a penal 


action where that notice has been withheld. On the principles of 
the deciſion in the Houſe of Lords, and on oY general Juſtice 
of the caſe, I think a nonſuit ſhould be entered. 1415 5 
Z With reſpect to the objection, that the aten of the leaſe 
was executed. by one only of two joint- tenants, | it ſtrikes me 
that it would be hard to allow the law as laid down in the caſe 
in Levins to prevail: ſince it would be calling on the een 
to plead in abatement, or be liable to two more actions 

On the third point I entirely concur with the reſt of WA Court: 
the richt to the tithes acerued immediately on ſeverance, and at 
the time when the leaſe was executed there was nothing but a 


poſſibility of action in caſe- they ſhould not be ſet feen, Oe 
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| Tra NDEBI 7475 Ahr. E Plea: Maalofte) 296 en 5 
This cauſe” came on before Buller 77 at the Weſtminſter Sittings 
in this term, when it appeared that the Defendant had formerly 
been a bankrupt and obtained his certificate; that a ſecond com- 
miſſion iſſued againſt him on the 14th of April 1598, under 
which be alſo obtained his certificate; that the cauſe of action 
accrued” previous to the ſecond- bankruptcy, but that under his 
laſt commiſſion no dividend had as yet been declared. This laſt 
fact. was proved by one of the aſſignees to the commiſſion, who 
Vas called by the Plaintiff, and who Recs that the debts. pores 
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ene 
made, or the period 
bankrupt will be a hs to Pay 155. 
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under a ſe- 


cond com- 
miſſion, on a 
cauſe of ac- 
tion accruing 
previous to 
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bankruptey, 


may be main- 
tained before 
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Is Hast, if evidence be ad- 
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1799. 
—” bankrupt had been ſold for 4800, and that there was alſo a free. 


IJsurs, WW: 
elisa. 


the bankrupt would not pay 15s; in the pound; but that no 


FER Füße 


ants not baving paid 156. in the pound under his ſecond com- 


port his action, it lay upon him to prove that fact and thereby 


aper it in a Scire Faciat. adly, That the evidence which was 
produced to thew that the Defendant had not paid 1.5 c. in the 


ſtull effects in the hands. of the aſſignees, and the amount of the 
property undi ſpoſed of was uncertain, the action ought not to have 
deen brought until à dividend had been made; that by 5 Geo. 2. 

_ {7 4-5 the aſſignees are directed to make the ſecond dividend 
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under is: commiſſion - amounted, to 1100 j chat eſſects of 4 


hold eſtate, but from the ineumbrances upon it he did not think 
it was of auy value, and was upon the whole of opinion chat 


dividend; ;hag. been made. | Abe J found a verdict for the 


' Sellon 50 now 1 for a 1 Nik ma Dole aſide this ver- 
diet and entering 2 nonſuit; and contended, iſt, that the Defend- 


miſſion, being the only ground on which the Plaintiff could ſup- 


deprive the Defendant of the benefit of his certificate, and cited 
Gill v. Strivens, 7 Term Rep. 27. where it was held neceſſary to 


pound was not ſulficient, but on the centrary proved that this 
 aQion was commenced prematurely, ſubmitting that as there were 


in. eighteen months, whereas in this caſe the period allowed by the 
act had not elapſed, and therefore till that time it could not be 
aſcertained whether the bankrupt would Pay 155. in the pound or 
not. He admitted that if it had been proved that the bankrupt's 
eſtate was ſo inſolvent as to/allow nb no NETS ECD the! action might 
in that caſe have been ſupported. ht 
BuLLER J. (ahnte EXRE Ch. J. 0 The ak FI to as 4 

: cid: in the King's Bench 1s. good law; but that caſe does not 
iſhew on whom the proof of non-payment, of the 41 8. in the pound 
nes. The Plaintiff muſt ſtate in his Scire Facias every thing that 
emitles him to recover; but it is a very different queſtion what is 
to be proved by one party and what by the other. But ſuppoſing 
tbe onde prubundi to lie on the Plaintiff, till the evidence which 
was given was at leaſt preſumpive evidence that the bankrupt will 
not pay 15 r. in the pound, and not having Þ Poor contradicted Abr 
0 Defendant it muſt be held coneluſivee. 63 
HAT J. It is a common thing H actions on Pulp game- 
"aſus for the Plaintiff in his declaration to negative all thaqualifice- 
dog, which would exempt the Defendant from: the penalties of 
e NCT | thole 
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| thoſe laws, but it lies on the Defendant to prove. that he comes 1799. 
within any of them. The payment of . $4. 1 in the _ is he en 
| JeLxs 
condition of the bankrupt 8 Mitharges: Foils, 0 n n 2 J 
ROORE J. Or ee oof gh anoangd de BALLAKD, 


Salon took nothing by his motion. 


4 


Erris and Wife, Executor and Executrix, v. Govgy Fu ich. 


Executor. 
EBT on bond conditioned for the payment of an annuity to 1 replication 
king iſſue 
D M. Shurmer deceaſed, during her life. Pleas : 1K, Payment 65 e 


payment to 


of the annuity to M. Shurmer up to the time of her death; 2dly, debe on an 

5 Payment of all arrears of the annuity due in the ace of . 

5 M. Shurmer to the Plaintiffs. ſince her death. The Plaintiffs, after ed by a Ser- 

proteſting in their replication againſt the payments as alleged i 3 

; the-pleas, averred twenty years arrears, amounting to 80 l., to be 

due and unpaid, and concluded to the country. This replication 
having been put in without the ſignature of a Serjeant, judgment 

of Nonpros was ſigned. To ſet afide this Judgment for irregularity 

a rule Mi was obtained on a former day, and Shepherd Serjt. in 
ſupport of that rule now cited Hubert v. Ld. Weymouth, 2 Bl. $16. 

where it was held that a replication of Nul tiel record need not be 

- ſigned by a Serjeant, notwithſtanding the caſe of Simpſon v. Neale, 

2 Wilf. 74. in which a contrary rule had been laid down. 

Coctell Serjt. contrd, was ſtopped. by the Court who (ab/erite ö 
EvxxE Ch, J. ) faid ; This point muſt be governed. by the practice . 

of the Court; and indeed as far as reaſon is concerned it ſeems right 
that this replication ſhould be ſigned. / Much may depend on the 

manner of taking iſſue; it is material that it ſhould be ſo taken as 

to decide the merits. Where the plea ! is ſigned by a Serjeant, the 


E replication ſhould be ſigned alſo; to this rule a ſimiliter is an ex- 


ehen, for no judgment i is lad in merely joining iſſue. 


However on payment of coſts the Court made . 
pany; II The rule abſolute. 


N | 


| = term Mr. juſtice Asn HURST having reſigned his ſeat in 
the Court of King's Bench, was ſucceeded therein by SIMON | 
I. BrAxc Eſq- one of his [NY W at ou who 
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; : ; 5 79 6. ; e -this day by Chambre- for =. Plaintiſz 
9 in error, and Wood for the 2 e when "the judgment of 


Teaser 
22 e ee s Bench was affirmed. „„ 
| STANt- DO 3 | ; 
3 FORTH, : : | n 5 5 f HY Wy 70 5 15 N 
5 5 . . | hid Hf? 5 
1 the Exchequer bande) ; 
"ee 20th. Ty * ER nd Others, v. Ha. WK INS and Other j 


In Error. 


1 „ „ Te eee E it e that on \ Wedneſday next e 
—_ in caſeagainſt _ to wit. | 


| 5 „ 1 before our Lord the King at Me eftminſter come 
Ans his "ol the Plaintiffs by S. B. their attorney and bring into the court of our 


and after 


averring a ſaid Lord the King before the King himſelf now here their certain 


non -feaſance 


min B. as the bill 4 again aft the Defendants being in the cuſtody: Vc of a Plea of 
cauſe, ſtated 
. treſpaſs on the caſe and there are pledges De which ſaid bill 
| 2 follows in theſe words; Nottinghamſhire to wit, The Plaintiff, 


And wiolence complain of the Defendants being in the cuſtody e For that 


in accom- 


pliſhing the whereas the Plaintiffs before and at the time of the grievance 
. hereinafter committed to wit on e were lawfully poſſeſſed of a 
rods be. Certain boat or veſſel then navigating and floating on the river 
cauſe the id Trent being a public navigable. river and King's common high- 


action ſhould 


bar ben | way a and then and there drawn and hawled on the ſaid river by 


caſe, and be - certain cattle to wit 10 horſes then and there aflixed and faſtened 


cauſe the two 


aQions were to the ſame and hawling the lame on the ſaid river and of divers 
mixed, the goods Oe in the' ſaid boat r to wit at De and which ſaid boat 


Court refer- 


. veſſel Was then and there under the care and guidance of certain 
_ cluding ex- 
pieſſegs 2 of their ſervants Aud whereas alſo the Defendants on the ſame 
the non-icae 757 ⁵² » ̃̃̃ . ĩͤ . Ts SE -34 


desc n day and year aforeſaid were poſleſſed of a certain other boat or 
; fared, and | veſſel then floating and navigating on the ſaid river drawn and 
ee 7 bawled by certain cattle to wit 10 horſes then and there affixed | 
= TW. and faſtened by certain ropes er hawling-lines to and Hawling the 
= ſamè upon the faid river to wit at Sc and which aid laſt 
lib roſe. mentioned boat or veſſel was then and there under the care and 
EC 1 guidance of certain ſervants of the Defendants And whereas before 
oe at the time of the grievance hereinafter mentioned to wit on 
to e We at Sc the ſaid: boat or veſſel of the Plaintiffs had overtaken and 
135 . had occaſion to paſs by the ſaid boat or veſſel of the Defendants on 
PT it Which occaſion the Defendants by their ſaid ſervants: ſo conduct- 
N Ge mT 5 VL ing and navigating their ſaid boat or veſſel ought then and there 
„ 1 have ſlacketied the ſaid ropes or lines with which: the faid cattle 
To 12 ; 5 e EE faſtened to their 255 boat or  veſlel 160 5 to + ook the faid 
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oat or veſſel of the Plaintiffs 1 to paſs over the ſame whereof they 1796. 


then and there had notice, Vet the Defendants by-their ſaid ſervants | ITE 


not regarding their duty i in this behalf but contriving and wrong- 1 
| fully intending to hurt injure and prejudice the Plaintiffs in this 8 
bebalf did not nor would Mlacken the ſaid ropes or lines or permit / 
or "ſuffer the ſaid boat or veſſel of the Plaintiffs to paſs the ſaid boat | 
or veſſel of them the Defendants but on the contrary. thereof —_— 77 
and there to wit on & at &c by their ſaid ſervants in that behalf ED 1 
1 wrongfully unlawfully and injuriouſſy drove on the ſaid cattle _ 
| hawling and drawing their ſaid boat or veſſel with great force and 
_ violence and thereby forced and drove the ſaid boat or veſſel of 
them the Defendants againſt the ſaicl boat or veſſel of the Plaintiffs 
by reaſon whereof and by and through the ſtraining and preſſure 
of the ſaid ropes or lines thereby and forcing the ſaid boat or 
veſſel againſt the faid boat or veſſel of the Plaintiffs the ſaid boat 
or velſel with the ſaid goods Lc on board her as aforeſaid was 
difven"and forced acroſs the ſtream there and ſunk and the ſaid 
boat or veſſel was not only greatly damaged and ſpoiled thereby but 
the laid goods Vc were ſpoiled Oe and the Plaintiffs loſt the . 
benefit of the voyage Se and were obliged to ſpend a large ſum of 
money De and alſo divers ſeryants and horſes of the Plaintiffs 


were for à long time out W 7 age and * no uſe to the Plaintiffs 


to wit at n bet A; F 
tue 2d count ated; that 15 Defendants & 8 e per- 
: mitted and ſuffered the ſaid boat or veſſel of the Plaintiffs to paſs 
_ the ſaid boat or veſſel of the Defendants but that they did not, | 
omitting the circumſtance of flackeniog, the OPS, but beings in all 1 5 
ther reſpects ſimilar to the iſt count. 3 
The 2d and 3 counts-s were for negligently and ignorant con- e 
s the veſſel. 5 p48 
Feu, Not n Ven for the Fuat and 4 Judgment i in 
_ the Ning Bench accordingly... „„ 155 
| bat The Defendants aſſigned for errors in this court, « « that by the 
| x8cordaforeſaid-'it appears that the Plaintiffs have in the 1ſt count of 
hein ſaid declaration complained, againſt the Defendants as if the 
whole of the {aid cauſe of action in that count mentioned had been - 
mere conſequential injury, whereas ſo much of the cauſe of 
action in that count mentioned as aroſe from the driving on the 
| ſaid cattle in that count mentiened with great force and violeuce 5 
a thereby forcing. and driving the laid. boat ar veſſel of them 
"the. dents) W a5. Big, boat *. veſſel, of the Plaintiffs 
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pearb to have been n dirbct agi: immediate and i injury. 


_ ES by the laid: wanne nennen of dhe ſaid 
| me + that;t the P lain. 


_ 7 5 with Wee denflene gert the Defendinte for 1 Whole of the 
—_ cif of aQlon mentioned in the faidideclaration 4 in a plea of 
3 4 % on the! aſe whereas for ſo much of the! eauſe of action in 


5 e the Faid declaration mentioned as aroſe from the ſaich drixipg on the 
„ aid battle in the xt count of the ſaid deelara 10 mentioned with 


great. force und vfelenee IN driving and,forcing. the ſaid. 


2. boar/orvelſa of the Defenda ator vellel of the 
e | Plaintiffs wey dught to have — aſt; tithe. J Defendants 
a Jo eee The fam | ag ahe ad. count, And 
{> Hs dara hended, and, in 
Te + theix, patur 
8 1 Fe. 10 w 0 ak Aion ere eee e and foe 
| injurtts 8 tid reeſpalies ald eauſes of aQion: founded on injuries that 
| ET ly conſcquential;”which cauſes. af action are incompatible 
5 vith each other and W not tobe joined in the ſame [Aeclar- 
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irs atio "Je 
Bs 3 Plader im et errof - bin an ee, os had ne 
Food. for the® Pl ntiffs in u error The erre rs gaſſigged 10 

to the 1ſt and 2d counts only, in which the breaches ſtated are 

BY 5 clear aQs | of” treſpals?” The Aiſtinction between the, actions of 
f.. 1 57 el arm and reſpaſs' on itheilcaſe; jo/perfecly,ſetiled ; 
©» © py «it the injury be tommiitted by the-ithmediate-act; complained of, 
WE the 854 mol be treſpals ik che injury be merely eotſequential 
ö upon 8 act, an action on the baſe is che proper reniedy 38 Her Lord 
1 Kenyon id ay 6. Echt g Term Repi Gg. I de idiury here 
3 5 +.” a lained of was the immediate act of the Defendants“ ;ſexyants; 
0 negligence fe steck in Eich of the ders lirſt eo unte In Day v 
| 1 Zee, an action on the caſe being brought again inſt cke Defendant 
for 17785 is carr {aloft Prin ffir cite, it aras be Id bad 
EY Wn. Emre and che only" difference berayeen/that\caſe and the 
_ | _ ; I font, c 15 n the fajtry having bern there committed; by the 
e HK Defendant K Himkelt, 6 eres lere it“ was vom mmitted bythe De- 
3 915 Ji ants” Kevin e ere direunmſtance affords no 
_"diftnd on in prinelþle”; Swen aa Rnom¹ Term Rep. 125: 


be beit e Bi Ne v. Fran before Later J. at Bet. 
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5 Aero Plaintiff net was. ſunk and the Plaintiff prevented fr vr 
Jun ing it, Se. was nonſuited. And, the, principles laid down by. 
lord Chief Juſtice De Gren in Scott v. Shepherd, 2. Bl. Sg. clearly 
eſtabliäkr chat if che act of the Deſendant he immediately injurious 


"which occaſions it be lawful, yet treſpaſs is the only remedy, - 5 


. LO 
: {4 


f i the event of this caſe on a demurrer, the Court will not now. 
Z preſume any ching after, yerdig_ which can defeat the Plaintiffs? 
jullg ment. Slater v. Baker and auolber, 2 Wife 359, It appears 


ab only, Hals Ch, Juſt; held that either action might have been 


ery Action of treſpaſs with. a per guod includes an action on the 
as ej and that a man may hring treſpaſs for the immediate injury 


aud ſubjoin a per guad for the conſequential damages, or cafe for 


40 F 
an schon upon his-cafe,” and in Hul. 150. and S. 9g · the fame 


; vi Rob e, that the maſter is not anſwerable for the wilful Wrong 'of 
his e "ot An! and for this was cited Jonęr v. Hart, 2 Salk, 441. and 
5 OT , tginal abſtract there 3 if however t e act whether wilful Or 
it. be” done in the maſter's ſervice, the maſter is anſwerahle. 


55 v. Baker and another, 4 Bloc 832, 3 ill. gog. 8. G. 


Wi: order to fix the latter; but chat is now held unneceffary La). 5 
Had abe pee at the trial to have been an act altogether un- 
authorized by the Defendants, or 3 Jeàr treſpaſs, in either caſe 
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= to the Fiaintiff, though the injury ariſe from accident, or che . 


that in ſome caſes either treſpaſs or caſe will lie. Thug i in Pitts, v. 
| Gaince' and avather,/3 Salk. 10. Where it was objected that caſe by 
the waſter did not lie for entering and detaining a ſhip, but treſ- 


Ainwäned. In Scoft v. Shepherd it was ſaid by. Blagh/lone J. that s 


the conſequential damages and paſs -over the immediate injury; 
nd for this he elted 11 Add, 180. Bo in Slade's cage, 4 Ce. 94. b. 


le is put whers a man may have © a general writ of treſpaſs ox 


ag. 2 Term Nep. 154. It was Indeed intimated in 


oo there ſhould be a recognition of the ferypnt's 20 by dhe maſter | 


F 5 Phiiniffs would Have been nonſuited, Haward. v. Bankes, 33 
| 4B urn. 114 As and therefare the Court after verdict will ſuppoſe it * 
"to have been ſo proved a8 to ſupport the judgment... Ingged in 50 
Morley v. Gaisford, 2 H. Bl. 443 . che Court: faid it would de 
| * Gificult, to put a caſe. where a maſter. could be conſidered” = 
aer for the act of bis errant, unleſs done by his command. : 


478. 
2796. 
Toners, - 


Hawrins 


Wight for the Deſendants ig exrer, Whatever might, bare 8 


| Sasel laid down. It was thrown out in argument in Sguig nas 2 
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' Dug v. Eid as was on demurrer, and in Subs: v. "A —" 
LS injury Was lated: to have been done 20 Sully, which was much 
ö preſſed in argument. The preſent -cauſe of action was a mere 
e N non- feaſance, for the injury is averred to have ariſen from not 
ICI ſlackening the rope, in br e pe of nn the: cr boat 
was TTP! Sl ot RIOT ̃ ̃̃ T Gale nm 
__. "Fern Ch: F27 — onghi- to endeavour to Preſerve 
the diſtinction of actions, and therefore if it appear upon the 
5 pleadings that actions of a different nature have been mixed, that 
is a ſufficient ground for arreſting the judgment. That point 
5 however dught to be very clearly made out, where the objection 

is taken after verdict. Now if we read this declaration with that 
8 favour to which it is intitled after verdict, 'the Judgment may well 
be ſupported without reference to all that learning which has been 

cited in its ſupport. The cauſe of all the miſchief which has 
| W in m . Was the Defendants' ſervants not ſlackening 
duty to have done, and in conſequence of 
which aden the horſes went on in a way injurious to the Plaintiffs, 
It is therefore extre mely. clear that the cauſe of action Was a non- 
fealance, and it is fair to/infer that it was not intended to charge 
bh the Defendants with wilfully driving. their boat againſt that of the 
Plaintiffs. All the circumſtances alleged ire referable to the non- 
feaſance, which makes it af compleat action on the caſe. The 
- Injury is not laid to have been done wilfully, but wrong, Y 
which is applicable to caſe, and indeed to make it treſpaſs, we 
muſt entirely overlook the non; feaſance. This, being ſo, we may 
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paſs over all the learning which has been collected, and decide the 
caſe on that ground on which the whole reſts, viz, a fair under- 
landing of the declaration, referring. the different. ene 

that firſt cauſe t 00 en wor are F referable darn; 4 
" Fer curian. e BY +: Judgment armed lo „ 1 
1 | 45 f ee 3 : 
(a) The 5 io Michl is [the cal f þ and tat her, Ka of K B. on a | 7 
Ogle and another v, Barnes and others, $ Term | motion in arreſt of jedgment, on he ground | 
Rep. 188. There the declaration in caſe hav- of the adtion having been caſe when. itovght 5 
ing alleged negligence - and unſkilfulneſs in | to have been treſpaſs, refoſed to imply any ; 
the Defendants? management of 2 ſhip, act wilfolly done by the ee 0 i 
5 by reaſon Whereof ſhe ran foul of the * the action well eee 8 8 
5 Plaintiff tip with ad ng pow Nele, 1 . N 8 
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| 3 N * for an MP LOL nds FR Defendant 

9 for neglecting to deliver up a promiſſory note in purſuance of 
an an My Prius, which had been made a rule of Court, and 
ſerved upon him with a demand of the note. There was ſome 
difficulty at firſt as to the manner in which the rule ought to be 
drawn up, the officers ſeeming to be of opinion, on the authority 
E Townſend v. Baler, Barnes 37, that the rule ſhould be abſolute 
in the firſt inſtance. | 


But The Court determined that a fingle phonics: was not 


where any excuſe could be offered for diſobedience to the rule, 


practice of this Court ſhould be conformable to that of the King”. 1 


on che Frothonotary 8 allocatur. i 


1 "= N 5 : | 5 WON Bui. bien B. 256. 
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99 parte Been Lewssues. 


1 1 LAYTON x Serjt. applied, to the Comrt. to n 115 pezüger 
L ur of the cuſtody of the Warden of the Fleet, under the fol- 

lowing circumſtances. , In 1784. the, priſoner being then under 
confinement i in Glouceſter gaol for debt, was ſerved with a ſubpana 
ilſued out of Chancery. at the ſuit, of; C. Mayo; in 1785 he was 
Z removed by Habeas, Corfu to the Flee 2 „and his poverty diſabling 

is From putting in any anſwer. to Mays 8 bill, a decree that 


he was regularly charged in cuſtody. for the contempt, : and the fees 
amounting to near Sol. remained unpaid. F On the 15th of 
September 1794 be was brought up at the Quarter Seſſions for the 
z Ciry of London, i in order to take the benefit of the inſolvent act 


480 


34 Geo, 3. e. 69. but was remanded, it appearing in the copy 


„ 
5 


* the party ought to be permitted to ſhew cauſe; A that. in future the | 


Bench (a), and the rule ſhould be to ſhew cauſe why the attach 
ment ſhould not iſſue i in all dale 6 except, of non-payment of colts 


i che bill be taken pro confe ſo. was obtained againſt him, on. which 


of the cauſes wherewith he ſtood. charged. i in cuſtody, that he was 
detained by virtue of an attachment iſſued gut of Chancery. 
Application was then made. to the Court of Chancery to diſcharge 
# Hine, Which Was s refuſed: unle 4 en ung 25 1 e Kae | 
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April 2 5th, ; 


No rule for/ 
an attach- | 
ment to be 
"abſolute in 
the firſt in- 
ſtance except 
for non-pay- 
ment of coſts 
upon the 
prothono- 
tary*s alloca- 
tur. 


ſufficient to ſupport that doctrine; that the party though willing 8 
| might not be able to deliver up the note, as in caſe of fire; that 


Arril 26th. 


The Court of 


Chancery ha- 
ving refuſed 


to diſcharge 
a priſoner in 
cuſtody for 


not putting 
in an anſwer 
unleſs on pdy- 
ment of the 


fees, he 


applied to 
c. . to be 
diſcharged 
under the in- 
ſolvent act 
0 4G. 3 c. 69. | 
at-was re- 
faled ; his 
contempt not 
conſiſting in 
the non-pay- 


ment of mo- 


ney. 
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3796. now gin that though he was in cuſtody for a contempt in point 
of form, yet that he was in reality detained f for the non-Payment 


Xx Parte . 


\LawRENCE. of the fees incurred by that contempt. e 


wur Curt however. wers of opiaion? than” wo. IE 5018 * 


obtained by lis priſonerg but fromm the Gurt of Chanerry; for that 


— 


11 thongs on puyment of his foes; that Comthas offered to'Uiſeharge 
175 bim yet his coitempr) did not conhh in the'10t-Puyment of money 
"i term uſed in the 34 Ceo. 3. c bg 
was vb intitled 20, be ifhaxed 0 e a M ee 

C © « Alton took nothing by his motion. r 
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A writ of Fg judgment was 1 hed" in. FE _ 9 a writ "a error 


error operates 


Hale from fendant's J eee ferved the Plaintiff” 8 attorney. with the allow- 


che time of - ; 77 EIS 0 
the allov- ante of the writ & ert error; on tl e 


: as a ſuper 55 Ts allowed e on the 50 5 of February; © on the ft 1 March the 


W2 


34 d of the fame month the writ of 


n 


Ance, not _- ; EST LTD Tas g 4 x 
from the Fi. Fa. Was kued out upon the ] Juc ge t; and on the Ah bail i in 


time of ſ err 80 210 


vice. Bail error was put in, execution under the F. Fa. 5 havio 7 been pre- 


_ : viouſly levied in the morning « of the fame dy... -f o quaſh this 


3 8 pg Fi. Fa. for irregularity * and have the money levied under it 
ays ir 


the former reſtored to the Defendant with coſts, Le Blanc Serjt. « on a former 


. 3 tay obtained a rule Nye: the queſtion being whether a writ of 


1 Ss error operates as a ſuperſedeas from the time of it's allowance, or 
10 0 cad from the time of letving the Mowatice on the party? 3 
| = 55 SB Shzpherd erjt. Mewted kaufe. A wilt of error is a/ſuper/edeas of 


5 EE i Par from the tithe of it's operative allowance, provided bail 


77 75 pit it 75: ' Liatte v. | Batrhus, 2 Yom Rep. 44. Service 
ny material to bring the” party ibto contempt 
55 Fr le Aera ARG: to execution. Ball th erefore Mult be put 
e n four days after the kicde of the "operative allowance. In 


. 5 5 8 v. | Nie x „1 Term Rep. 279. the 4 allowance f the 'w ay of 
dene 


* 17 n 


a on the 3 Iſt of May, final | Judgment Was "figned 
Ro Hog and "execution. ſued on ths 1th of June, and within four days 
3 Alte r that time ball w ras. put in. This was held to be a _Juper- 
a 22 | Jae which" could not have deen the caſe, if the' time bor” ſervice 
N Which Was long before the jadgment, had been the date of the 
25 - 5 15 | Wacky allowance, for ball would not then have been put in 

. withis four days. The iticonvettience of the doftraty practice is 


iii, 


. = A feſfetent argument againift it: / for if the Plaintiff in error were 


not compellable to TR! in bail, an withir Wat das after ſervice of. 
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the allowance, he. might wait for any length of time, till execu- 


with che allowance and e in NG; 555 which the execution 
would be ſuperſeded. | 1 „ | 


in within four days afier the. judgment; ; but ſince bail could not 


take effect at that period at once, it cannot be collected from that 


. commeneed from the allowance or the ſervice. 
"Eyre Ch. J. This is a point extremely clear. The ality: os 
four days to put in bail after the allowance of the writ of error a). 


judgment has been ligned ; and four days muſt then elapſe.before 
the party ſigning 1 it can ſafely ſue out execution, But if the writ 
of error be allowed after judgment has been ſigned, the party 
entitled cannot regularly | ſue out execution until. four. bes after the 
| allowance <7 | 

ren 955 '*F wo things a are © requiſite to ) wake a writ of error a 


| * 1 x L 
' F 


bail. I the writ of e error be allowed before judgment, the time 


= 97 time of the allowance. V 
Per Coriam. W 8 . 1 ER Rule diſcharged (2) 


we 


0 


5 La) Thar i is SLY nen i PRs writ 10. 
he clerk of the errors. Reg. Mich. 28 Car. 2. 
| and it is from this delivery, not from tbe 
| Healing, that the writoperates as „ /uper/edeas. 
Meriron v.1S1e; hens, ' Barnes COTE 1250 £ 


Se v. Danna, ; Barnes 209, . 


Tidd”s Prad. K. n ed. 1. Ws 1400, 
1101. ed. 2. 
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FU, v. . Jacxson. 


f A N Aon ng "IP committed in Hilary im laſt; the 
e Defendant on the 18th of February obtained an order for a 
month's time to plead, and on a the FOO! of March anger order 
0 lor three weeks further time. - | RO 


| tion bad been iſſued, and then harraſs the party by ſerving him 


caſe whether the operation of the writ of error as a ene | 


I is indead the practice to get the allowance of the writ of error 
previous to the judgment being ſigned; but that is an irregularity 
permitted for the convenience of the party, for the judgment 1 in 
the action is the true foundation of the writ of error. The allow- 
ance therefore though pre viouſſy obtained cannat be operative till 


; 6 5 
7 Hegele of execution; to wit, the allowance, and putting in 


of putting in bail runs from the Judgment, if after Judgment £ from 1 


(4) For the practice on ibis kabel i ſee 
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Le Blanc in ſupport. of _ . The 10 of. b Jahns v. Nino: 
3s diſtinguiſhable from this: for there the wirit of error was allowed, 
and the allowance ſerved before ſinal judgment; and bail was put 


- poſſibly. be put in until after judgment, and as the ſervice. and 
allowanee. were ſuſp ended till the judgment, and both began to 


April zh. 


time ſor 
pleading the 
firſt and laſſ 


In an order to 
enlarge the 


days are both 


_ reckoned 
iaclulively. _ 
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Art 10. | 


2 if ke da- F 


mages given . 
by a verdict 


be reduced 
by an award 
under an or- 


der of N 


Prius which © 


; IF afterwards 
made a rule 


of Court, 


the party is 
entitled to 


have the 


poſtra de- 3 


livered to 
him without 
any appli. 


- cation to 
; Court. 
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Art 170. 
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| CASES IN” FASTE R EAI 


on the 7th of n the Plaimiff e mae bor want of TJ 
plea. IE Sd If 

| Runnington 4 now 1 for a ales to: Grew cauſe pay the 
judgment ſhould not be ſet aſide for irregularity, contending that 
it had been ſigned upon the day on which the time to plea 
expired; and that though it had been the practice of the Court 
to conſider both the days as incluſive, in computing the time 
under a rule to plead, yet that under an order to enlarge the time 
. of pleading one of the days ſhould: be excluſive. - . 84 

But the officers of the Court coneurring with Adair gerjt. Who 
oppoſed: the motion, that the days were in both inſtances com- 
puted i xcufively;-the Court held the judgment to have been 
regularly ſigned. It was however = _ on terms kor We pur. 
poſe of letting in the merits. „ ðͤ 

On the next day N . to revive de queſtion 
by a ſimilar motion, and was / about to eite the caſe of Kay one Gc. v. 
ben, 2 H. Bl. 35. to ſhewy that the judgment was irregularly 
ſigned: but was Ropped: by Baller J. (ab/ente Eyre Ch. J. and 
Heath I) who faid, that as the j judgment had been already ſet 
8 the © wr could not: attend to the ps, wat * * 
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Herget 8 Seht. ied” that the EO amounting to tool. 

which had been. found for the Plaintiff i in this cauſe, ſhould be 
reduced to 260. purſuant to an award under an order of M. Prins 
Hehich had been made a rule of Court, that the poſtea ſhould be - 
delivered to the Plaintiff, and that the e thould be Forres 
bor the latter n 15 

The Court were -of opinion that the learbed 863505. ſhould 
Kirby: his motion, the Plaintiff under {ſuch eircumſtances being 


ithout 7 * 


entitled to have tHe JO "FO to bim Ly 
bliestion to the Court (a). - „ Pn 


= Vid Higging ſov v. Nefire, ante 97. where the « Cour: gave leave to enter up the 
. without a rule to ſhew cauſe.. „ . 
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. THE THIRTY: 7 SIXTET YEAR OF GEORGE Il. 


the ation. was. brought: on a proofing: note giyen Fr the De- 


ndant, who was under age: _ 3 
But the Court were of opinion, Wit as bis ns could, Fry 


: Ns pleaded (a) exon 
certain as yet that he would plead it, it was no ground for the 


Court to diſcharge him out of Cuſtody. 
*Cockell took nothing by his motion. 


75 ir mould an that the expreſſion | having doubts: on the ſubject, Gs 10 700 


: ca not be confined to the, Defendant's, the Judges, ten of whom them preſent, beld 
| puttiog his; infancy on record, but that! it that it might be ſo given in evidence. The 
applies generally to his makivg it de- ſame doctrine is laid gon by Lord Holt, If, 

Raym, 389. and is 1. in Pall, N. P. 


ſence; for in Ssaton v. Gilbert; 2 Lev. 144. 
Lord Hale permitted, infancy to be given of Ks where Gilb, Hip. C 5 64, 1 ed. 2. 
is merurred to. | 


in evidence on. uon efumpfit,, and in Darby : ; 
25 3 * 1 7710 fg "TOW Ch. 8 5 13 N 1 $58 53:3 1 Nee 
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F z 4 r. f 
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"I . Tenant. Ky 


- | 8 9:02 Defendant having! entered into a Tous: tori ik 3 ma 
* of a ſum of money to this Plaintiff and one Lightfoot, 
which became forfeited, an action was commenced upon the bond, 
1 a Capiar'« Fe ſpondenit 2 ued, aiiÞrecognizance of bail taken at 

the ſuit of Tabrum alone.” "Oh diſcovery of the miſtake an original: 
was ſued out in the Joint names of Tabrum aud Lightfoot; and an 
application was made to the Court to allow the Capiat ad re/po; 


* 


. 


Aendum and recognizance of bail to be amended by the.origioal by: 


the inſertion of Light/oot's name as a Co- olaintiff. = 


Le Blanc and Marfhatl Serjts. now/ſhewed! cauſe ainſt a tl 
5 M obtained for that purpoſe, and contended, that-this if allowed 
would not be a correction of the proceedings. in conformity to the 
weit by which they were commeticed, but an adaptation of them to 
4 new 
not a clerieal error, nor within the Statute of Jeafails : they inſiſted 
that the bail Who had only made themſelves. reſponſible. for the 


| Defendant in the ſeparate ſuit of Tabrum, could not without their 


1 keep the Defendant out of priſon, knowing that the Plaintiff had 


er 


were likely to be damniſied. fs. 5 
«bg n 


8111 : wy n 91655 Ne r 


r br wil * u 84 ar CEE 
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erate him from the debt, and as it was not 


iginal. on of W action; a t it | 
original, the foundati n of a 2m 3 and that i ae Ca b grate 


5 conſent, be bound to diſcharge, the joint demand of Tabrum and = "Y 
3 Lightfoot ; and that 'potſibly: the ſame bail who. were willing (o 0 8 


miſeoneeived his action and could not ſinally recover, would object 
to engage thamſelves eee e of that error, f mw 2 ; of ie | 
Hd Serje. in ſupport of the e urged that Aebhgetiin- ' 


fa * of Khendanuls hüt 8 116 as vhere a new bill had = * 


April 28th, 


One obligee 
in a joint 
bond having 
ſued out a 
Capiaragainſt 
the obligor, 
and taken a 
recognizance | 
of bail in his 
own name 


only, after- 
wards ſued 


out an Ori. 


ginal in the 
- name of both 


obligors, and 
then appli lied- 
to the Court 
to amen 
both the f 14. 7 
Capias and 7 & 
Tecognt- | 


. Zance;- the 


Caurt. | ci 


mer but re- 


fuſed te 


latter. 
x2 FPS 5s {4 5 


V e ES W ERST PA TERM 
_ a; after Shen to A a Teh: Marſhall v v. Riggr, 
ran 2 Str. 1162. or writs of execution had been àmended by the pre- 
=: dur, vicus proceedings; Hunt v. Kendrick, 2 Bl. 636. Laroche v. 
8% „„ _ Waſbrough, 2 Term Rep. 739i and Newnham v. Lato, 5 Term 
1 Rep. 577. He vontended, chat at leaſt the Coutt would: permit 
an amendment of the Capias ad reſponlendum;/ if not of the recog- 
. nizance of bail, which would ſecure te the Plaintiffs the benefit of 
„ Defendant's appearance; for that though the bail ſhould be 
1 e Rill he bed LY 7578 TY. ee dee to an 


16 


2 2 | « $52 * 93. Hates An 
"6&8 amber cf : It AS 41 83 * | 

X Per Caron,” The recognizante cannot- be, . ber * 
„ may not be charged but by their own conſent. With reſpe& 
- ©. @he Capias that may | be amended by. the canſent of the Defend- 


"TV 
A 1996 


8 at ant, who will in that caſe be in as good a ſituation as he is at pre- 
en far itghis amendmepr were refuſed,. 2 declaration might be 


— 


1 1 [et delivered: at the; ſuit f -Tabrum,, and AT, afterwards a 
5 5 rk declaration by the bye at the ſyit of Tab zum and Lightfoot. . 


2 | Cl related to; the Capias was 
58 „ Made, abſolute by conſent (6);- wad. chat bin related. to. the recog · 


; "2 3 
js fd 1 7 9 nmizance Was diſcharged. . NN IK 45 Gen 3/1401 186 ; i; 1110 boo. 
ele 400 (4): \Vids Lates To Nantin, . IE conſeut Bow Davis 5. Oran 


8 orgs 5 ; - xAccondingly.that part gf. he rule Hi. 
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The Cet A "ROLE vas: obtaine upon a former day, to Sow cauſe why 


F Fe, 2 bond made to Symonds, by the Defendant -Cobourne 


| bond te de mee lite; ſhould not be delivered up to be cancelled, for 
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| 0 to ls cancelled 


for Want af 


_ a memorial 
pu rſuant to 


17 Geo 3 


3 26, though 
: it be void by 


Want of a memorial, in purſuane 4 of the annuity act. An action had 
been commenced e on the bond by the Plaintiffs againſt the Defendant. 
Le Blane now ſhewed cauſe, infiſting that by. the firſt clauſe of 
the act the bond was merely void, and that the caſes where the 


83 Court interfered by ordering deeds, tc, to be delivered up to be 
act. 5 Sana were founded on the Ath ſection of the act (a). 


2 Auære, We- 
ther in ſuen 
a caſe they 
would lay 

-- , proceedings. 
: RIPE aut ? 


Ma) & N * v. Barnard, 7 Term 


V Ern Ch. J. The motion ſhould have been to ſtay proceedings: 


2 perhaps that might not have been granted, but the Defendant put to 


Plead. the'circumſtances.. However, as no ſtay 0 


proceedings is 


N e by this e t the rule 2 BE ends 61 anda 


Her Cutiam. 29 7¹ n 51 1 14 Rule Wedel 


le See the formcin which the role f "WEE 2533 . er Kuh. tt 66, is 
/ he note. | ER 
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ments on the 


Ted for the ſhip” Caftor and Pollux. At the trial before The indorſe- 
Eyre Ch. "It appeared that the ſhip having been built in the certificate of 


year” 1790, was transferred by the builders to the preſent Defend- N * 
ant under the grand bill of ſale, when a certificate of in 775955; 
; regiſtry was obtained by the Defendant for himſelf as owner and . EL 2 
: maſter, and ſeveral voyages in her were performed by him as ſuch ; not be recied 
that i in 1 791 the Defendant having had conſiderable dealings with 122 


. "N Lempriere a merchant i in London, and being then indebted and -; 17. of che 
likely to become more fo to him, aſſigned the Cater and Pollux by 8 8 
| way e of ſecurity, and delivered poſſeſſion of the grand bill of ſale ; 

that in the deed of affignment the certificate of the regiſtry of the 
ſhip was truly and accurately recited i in words at length, purſuant 
to the directions of 26 Geo. 3. c. 60. * 17; that on the 3d of 
: April 1 1792 6. Lempriere | in conſtquence of ſome tranſactions by 
which he became indebted to the Plaintiff, executed to him an in- 
denture, which after reciting the aſl ignment from the Defendant, 
and the debt due from him to 6. Lempriere as well as that from 
; 2 Lempriere to the Plaintiff, aſſigned OW, Lempriere 8 intereſt 
in the ſhip to the latter, ſubject to redemption on payment of 
| the money due on the 2d of July following; ; that in this aſſigu- 
ment as in the former, the certificate of the ſhip! s regiſtry was truly 
and accurately ſet forth ; that at this time the Defendant was on a 
voyage with the ſhip and aQing as maſter} and that previous to 
his return G. Lempriere having become bankrupt, he refuſed (a) 
to deliver up the ſhip. to the Plaintiff. The objection ſtated at the 
trial 'to the Plaintiffs recovery, was, that neither in the aſſignment 
to Lempriere, nor in that to the Plaintiff was there any recital of 
ſuch indorſement of the change of property made on the certificate 


of Fei, as was e, e oy. 7 8 W. 3. c. 22. (3) 
and 


(a) This was in conſequence of an in- | favour of the FEY b but ſog- 

. 1 given him by the houſe of De Fiart veſted the objection now made, and retained 

2nd Co, to whom G. Lenprięre was alſo in- the bill for a year, in order that the STU 

2 debfed. On the Defendant's refuſat che ſhip- | might be tried at law. 

Was arreſted by Admiralty proceſs, at the ſvit ) The 21 ſect. of 7 & 837. 3˙ e. 22. en- 

| ofthe Plaintiff; and inconſequencetheDefend- 50s that in caſe there be any alteration of 
filed a bill in Chancery againſt the Plaintiff, | © property in the ſame port, by the ſale of 

the aſliznees of G. Lamtriere, and De Fiott and one or more ſhares in any ſhip after regiſ- 

Co. as amicable Defendants ; on the hearing 4 tering thereof, ſuch ſale ſhall always be 


3 ba Maſter of the neee inclined in | acknowledged by e Rr” | 
| ISR of LEE Tot : TONNE 


5. aa * with tas altermings ay < Geo. 3+ c. "A 1 16. 
„ A verdict was found for the Plaintiff, with liberty to the Defend- 


"Vnpipore. 


1 ant to move to {et it aſide and haye a verdict ed the other 
5B . N e 
PING ple de se 2 tint; a 3 ls Ni for this e having 1 ws obtained, 
1 Adair and Le Blanc Serjts. ſhewed cauſe, and contended That 
1 the Legillature did not mean to make void aſſignments of this 
| de Vid where a recital of the indoxſement was omitted i In the deed, 
fine nothing to that effect appeared in the 26 Geo. 3. C. 60. I 10 
which regulates the form of the indorfement : that however the 
1 be of forfeiture enacted by 7 & 8 W. * may attach in cales 
Ade 55 Where no indorfement 18 made, the ſale Itſelf? 18 not avoided by 
7 Ges. 3. probably in order that ſhips may be aſſigned by way 
of mottgage during the abſence of the ſhip. and maſter : that the 
_ ſubſequent ſtatute 24 Geo. 3. 6. 68. Tt 5. (which could not affect 
this caſe, being paſſed after the tranſaction) makes all ſales abſo- 
15 lutely void which are not attended by an indorſement, and 
. that this proviſion would be abſurd had the ſame thing been 
| neceſſary under the 26 Geo. 4. : that the Court would not extend 


the words of a ſtatute in ordet to make void a ſecurity for the 
15 omiſſion of ſomething. not required by that ſtarute to be inſerted; 
and that the indorſement could not be deemed part of the cer- 
 ikicate, fince it had not been made fo by the aft. : 1 
Coclell and Shepherd. Serjts.. contre argued, that the 3 
Was void for not reciting the indorſements on the certificate of 


„ 


_ ally: that the object of che Legiſlature | in altering and extend- 
By: the proviſions of 25 & 8 Wi He, KY was. to, prevent the poſ- 


3 1 8 vY 


5 | 6h ate of ibe ae belore bee witneſſes, 2 not range a member of ſome iy 
„5 . in 1 ns 5 to ome of the ab. 4 bad the names s of the houſe or e 


C 
een ee. be ” ne e ner; and the perſon or perſons to whom 


| 20 4 en 1 5 Fi Por? © the property of ſuch ſuip or ve al is tranſ- 
by ; d ! be ferred, or his Or their agent ſhall alſo de- 


«7 ſides the indor ſement required by the ſaid 46 liver à copy of ſuch indorſemen t to the 
3 <* recited act there ſhall allo be indorſed oa |; er ſon . to make ba nd 
80 46 the certificate of ſuch regiftry. before two Po certificates of 11. 5 5 TH 
. ; ; 
witneſſes, the town, f ri where?! hereby required to cauſe an entry thereof 
« all and every perſon or perſons te hom | 


'cE 
wh the property in any ſhip ar velſel or, any to be indorſed' on the! oath of affidavit 


he part thereof hall be ſo transferred ſhall. | 75 ug f 70 3 : 2 . A 
* tele: or Eo ſuch | - perſon or perſons es 25 «ch Dip or veſſel yar obcaine 


Ts nag 
” ves 5755 $ 1 or in ſome Bri, the commiſfioners of the cattom: 15 * 
1 40 tiſh factory, the name of ſuch, factory; e 
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Waärks of the comn 


4 recital. 
queſtion principally turns. 


and to Brit 2 built ſhips. 


1 often, as the property Jy any ſhip or veſiel 
« belonging to any of bis majeſty” « lden 
< ſhalt be tröhsfénted to aby other of his 
©, majeſty?s ſubjects 1 in whote or in part the 
0h certificate of the: regiſtry of ſoch faip, o or 


< veſſel mall 'be truly and accurately re- 
* * cited | in words at length in "the” bull or 
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ibs of ay forei Stier Having a ſecret intereſt in the chip: that 
it was intended by the 14th ſection of 26 Geb. 3. C. 60. (a) that the 
bill of fale hould correſpond with the regiſtry, and that they ſhould 
be checks upon each other, which would ceaſe to be the caſe, if the 
| indorſement were omitted in the recital-of the certificate: that the 
words of the 15th ſection include indorfement as well as certificate; ; 
| for that As by the preceding fection, An entry of the former is to be 
indorſed upon the affidavit, upon which the latter was obtained, 
the old certificate of regiſtry, becomes in fact a new certificate, and 
bought as ſuch to be recited in the deed of aſſignment: that the 
x5th+ ſection which enacts the recital of the certificate of regiſtry, 
i being ſubſequent to the other proviſions relating to- transfer of pro- 
perty, may be conſtrued thus; «all theſe things are neceſſary to 
be done, and ſhall be recited:“ that it is proper that the purchaſet 
| ſhould ſee by the Bill of fale whether the ſhip be? liable to con 
Hſcation, which does not appear unleſs the indorſements as well 
zs the certificate be fecited; and that one of the objects of the 
àct was, to provide againſt fraud i in future transfers. They referred 
B Rollefton v. Hibbert, 3 Te erm Rep; 406 (b). 1 

| This is an important point, Ae wan the 
I IIEe of - particulat acts of Parliament, Which are the bull! 
te of this cbuntry and the great tower of- our 
_ naval Atetigth. [The cotittruction of thoſe acts muſt be made on 
i full conſideration bf their letter and ſpirit taken together. If it 
were ſhewti to be effential to a compliance with the ſpirit of the 
ſlatutes referred to, that the indorſement ſhould be recited as a part 
of the certificate, that would go far to eſtabliſh the neceſſity of fuch 
Let us ſee then how far the nature and extent of theſe 
legillati ve provifons ſerve to explain the clauſe on which this 
The object of thefe laws was, to con- 
fine the advantage of trading to the plantations to Britt 2 ſubjects 
In order to prevent evalions, it was 
neceſſary that the public ſhould have the means of aſcertaining 
without difficulty WhO were the owners, who were the maſters of 
the Hips; and what particular ſhips were e employed 3 in that trade, 


Tu 3: 


; 6 b gt of ide thereof abe ther 


67 otherwiſe ſuch bill of ſale ſhall be utterly; 
. 3 Vid. tian Hibbert: v. Rollefion, 3 Ihe. 


Rep. 161. Camden v. Axdenſon, 5 Term Reg., 
70g. and, We Wires. v. Dale, 7 Term Rep. 


* a 
But 


10 null and void, to all i intents and purpoſes.” - 
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Caen: Caf, 571. Rolle efton. v. Smith, 4 Term - - 


EL 4709. and fablequentt » with Cs. n . 26 Geo, 3. c. 60. /. 16, 


. 7 A verdict was found for the Plaintiff, with liberty to the Defend- 
172 l ant to move to ſet it hide and mae, a verdict entered the other 
Nos. 


1 VV 5 way.. * 
J | i: Mag i yp V. - this 3 . wt obtained 
DO ns Adair and Le Blanc Serjts. ſhewed cauſe, and contended that 
e the Legillatüre did not mean to make void aſſignments of this 
"Ts der 4. 6 Lind where a recital of the indorſement Way: omitted 3 in the deed, 
Et. fince nothing to that effect appeared i in the 26 Geo. 3. . 60. /. 10. 
Which regulates the form of the indorſement; that however the 
3 penalty of forfeiture enacted by 7 & 8 M. 2, may attach in caſes 
e e © where no indorfement | is made, the ſale itſelf 18 not avoided by 
Te 26 Ges. 3.5 probably in order that ſhips may be aligned by way 
of mortgage during the abſence of the ſhip and maſter : that the 
| ſubſequent fiatare | 34 Ceo. 3+. £. 68. / 15. (which could not affect 
= this caſe, being paſſed after the tranſaction) makes all ſales abſo- 
. lutely void which are not attended by an indorſement, and | 
„„ that this proviſion. would be abſurd had the ſame thing been 
„ neceſſary under the 26 Geo. 4.: that the Court would not extend 
the words of a ſtatute in ordet to make void a ſecurity for the 
omiſſio on of ſomething not required by that latute to be inſerted; 
and that the indorſement could not be deemed | wont of the Cer- 
7 tificats, ſince it had not been made ſo by the aft. 8 
N 7 Es S " Cockell and Shepherd Serjts. contrd argued, chat the ſecurity 
= T1 | Was void for not reciting. che indorſements on the certificate of 
regiſtry : that the object of the | Legiſlature 3 in altering and extend- 
1 ing, the, proviſions. of 92 & 8 Wi 1 3˙ was 20, en che poſ- 


1 


05 | 4s Seer ihe. ne "WEN ba witneſſes, ies hot beg a \momber_ oF ſome Brink 
So e in F Nen ip remains to 1 29 of the ſub. 1 1 ft the name 00 the 2 10 Speer 
4 125 1 re ritain o and, for o 
5 . of pong * ig 2 2 on Aa «with whom ſuch perſon is agent or part- 
| 8 we 4 x hg 18 «ner; and the perſon or perſons to whom 
. TY ; rh, * lbs A b 8. "x #5, property of ſuch ſhip or ve fall is tranſ- 
Aon ai defaliclent, *enadiy, © that be.“ « ferred, or his or their agent ſhall alſo de- 
*t ſides the indorſement required by the ſaid EE Ss . 
6“ recited a there ſhall alſo be indorſed on PY n 


OR, d 
Ss 0 the cerjificate of ſuch regiſtry before two .. Sf win 3 it . . 
| ON. witneſſes, the town, ce or pariſh Where S fie 


+ 66. F 
4 all and every perlon 5 perlo whom hereby required to cauſe an entry thereot 


to be indorſed on the” oath or affidavit 
wy the property in any ſhip ar vellel or any 


„ upon which the original certifcate of 
40 
part thereof“ hall be fo, transferred mall 
+ 5 ol che} 1 ach "perſon or. b © regiſtry of ſuch ſhip or veſſel Was obtained 


ee ener , . 
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Abi ly e 6f any Senger babing 4 Deer intereſt in the ſhip: that 
| 5 was intended by the r yth ſection of 26 Geb. 3. c. 60. (a) that the 
bill bf fate ſhould correſpond with the regiſtry, and that they ſhould 


| indorſement were omitted in the recital of the certificate: that the 
words of the 17th ſection include indorfement as well as certificate; 
for that us by the preceding fection, an entry of the former is to be 
{adored upon the affidavit, upon which the latter was obtained, 
the old certificate of regiſtry, becomes in fact a hew certiſicate, and 
bought as ſuch to be recited in the deed of aſſignment: that the 


being ſubſequent to the other proviſions relating to transfer of pro- 
perty, may be conſtrued thus ; all theſe things are neceſſary to 
be done, and ſhall be recited:“ that it is proper that the purchaſet 
ſhould ſee by the bill of fale whether the ſhip be liable to con- 
fiſcation; 'which does not appear unleſs the indorſements as well 
as the certificate be recited; and that one of the objects of the 
_ IQ was, to provide againſt fraud in future transfer. They referred 
to to Rolleſtor v. Hibbert, 3 Term Rep. 406 lb). r 5 

ExkE Ch. J. This is kn important point, Acbebdit upon the 


naval Arenigth, The corifttution of thoſe acts muſt be made on 
were ſhewti to be eſfential to a compliance with the ſpirit of the 


of the certificate, that would go far to eſtabliſh the neceſſity of fach 
4 refital. Let us ſee then how far te nature and extent of theſe 
legiflative proviGons' ſerve to. explain che clauſe on which this 
queſtion principally turns. The obje: of theſe” laws was, to con- 
fine the advantage of trading to the lantations to Brit; 105 ſubjects 
and to Britifb- - built ſhips. In order to prevent evaſions, it was 
neceſſary that the public mould have the means of aſcertaining 


| the Hips; and what particular 1 295 were employed ! in chat trade. 


often. as the property in any ſhip or velie] | <6 otherwiſe ſuch bill of. ſale mall be utterly 
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be checks upon each other, which would ceaſe to be the caſe, if the 


N x7th: ſection which enacts the recital of the certiſicate of regiſtry, 


Cofflttüclien of Particulat Acts of Parliament, which are the bul⸗ 
warks of the commerte of this cbuntry and the great tower of our 


a full conſideration bf their letter” and ſpirit taken together. If it 


ſtatutes referred tõ, that the indorfement ſhould be recited : as a. part 


without difficulty WhO were the owners, who were the maſters of 


4059 Which Ong te that when as ſo ks 8 of ſale thereof aud that 
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But he's ranger of ſhips from: one owner to another was no Les ; 
wiſe intereſting t to Government than to prevent their coming into 
the. hands of foreigners. | The 7 & 8 Will. z. c. 22. 717. there. 
fore direcks that the name af every ſhip trading to the Plantations, 
the port to which ſhe belongs, the maſter's name, the kind of 
built, the burthen, the place where and the time when built, and 
the owner's name ſhall be regiſtered. upon oath, together with a 
declaration that no foreigner directly or indirectly hath any intereſt 
therein. - By the 18th ſection a copy of the oath upon which the 
regiſter i is made i is to be delivered to the maſter of the ſhip by way 
of certificate to prevent his being interrupted by confiſcation ; and 


by the 21ſt ſection of the ſame ſtatute it is provided, that upon 
every alteration of property the ſale ſhall be, acknowledged by 


= indorſement on the certificate, i in order to prove in caſe of diſpute 
that the entire property remains in Briti i/b ſubjects. The 26 Geo. 3. 
” 60. 1 16, goes beyond this, introducing a more circumſtantial 
indorſement, and enacting that a copy of this indorſement ſhall be 
1 ſent to the public officer authoriſed to grant certificates, who after 
i having made a memorandum. of it himſelf i is to tranſmit i it to the 
commiſſioners of the cuſtoms. . By theſe means the real owner muſt 


be known both at the port and the cuſtombouſe, which i is a very im- 


portant ſtep towards preventing a ſecret conveyance to foreigners. 


It is indeed provided, that upon every transfer of the property of 
the ſhip, the certificate ſhall be recited in the bill of ſale. But if it 


were alſo neceſſary under this proviſion to recite the. indorſements 
3 made on ſuch certificate, upon every ſucceſſive transfer, it would 


be equally neceſſary to recite the indorſements made upon the ſeveral 
changes of maſters, as directed by 26 Geo. 3. c. 60. % 18. I am of 


opinion however, that it is ſufficient to ſend copies of the indorſe · 
ments to the public offices: and that the certificate itſelf! is enough 


to ſnhew the owner. In this caſe there was no indorſement on the 


EY transfer to Lempriere, and it would be peculiarly hard upon the pre- 


ſent Plaintiff to hold the aſſignment to him void becauſe he did not 
require, indorſements to be made in- order to be recited. Theſe 
parties choſe to run the riſk of confiſcation: the certificate, auch as 


it was at the time of the ſale, was recited: and were it neceſſary 
to decide whether the want of indorſement upon the certificate 


made the aſſignment void, I ſhould incline to think that it did 


3 not (a). Much has been ſaid. in favour of the policy. of reciting 


*(s) By 34 Geo. 4». 68. 75 15. the m ale . gere be duly made, and. 
of the indorſement is altered, and all con- a copy thereof delivered to the perſon autho- 


tracts for ſale are now made abſolutely void, ned 10 grant certificates. F 
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the indorſements, but I think it has not been ſhewn that i it was 
made neceſſary by the proviſions of 26 Geo. 3. c. 60. F- 
 BULLER J. IE i is not neceſſary to decide whether the want of 
ow avoids: the aſſignment ; for the queſtion here is, 
Whether the bill of ſale be inſufficient becauſe the indorſements are 
not recited therein? I think that the Legiſlature looked to the 
public intereſt only, as appears by all the proviſions of the act, and 
that they e did not regard the purchaſer. If the certificate of regiſtry 
muſt be entered at the Cuſtomhouſe with the indorſements thereon 


the ſhip 8 owner muſt be known, and as the purchaſer muſt have 
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the certificate of regiſtry recited in the bill of ſale he will be directed 


thereby to reſort to the Cuſtomhouſe for any information which 
he may want. I therefore the public be ſufficiently ſafe without 


any recital of the indorfements we ought not to hold this bill of fale 


void, the words of the act not having expreſsly required their 


inſertion.” 8 has been aſſumed that no transfer takes place till the 


indorſement : but that 1 is not true, for the indorſement mult cies 


* 


be ſubſequent to the transfer. Je ys 
"Hearn J. This queſtion turns on the 17th ion of the 


26 Geo. 3. c. 60. How can the indorfement be conſidered part of 


the certificate of regiſtry ? The certificate belongs to an antecedent 
tranſaction; and is complete without the indorſement, which is 


not Uke a — Hy on bonds or bills of exchange, where it alters 


be quality of. the bill or bond, but i is only evidence of a ſubſequent 


fale, though introduced i in that place. We cannot go beyor ad the | 


words of the act to create a caſe of forfciture, | 
*Rookz . The 26th of Geo. 3. not having rejvired any 
recital of the indorſements, we cannot t extend its Proviſions to the 


prejudice of theſe parties. 5 Totes to the Plaintiff 
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of  Loxpoxn v. The Mayor and Burgeſſes of the 
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lia the Houſe of Lords, 


* | is 1 was amended in the Court of Common. Pleas 
0 by the preſent Plaintiffs in 990 on the writ De 9 5 
quietum de theolonio. CT ITT ee ee RARE RY ES ERAS 
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The lon, began. by mentioning. that the corporation of 
King 8 Lynn was Jummoned to anſwer. why they required the 
citizens of London to yield toll within King's Lynn. It then 


alleged that the city of London was a body corporate by pre- 


ſeription, by divers names, and for fifty years laſt, by the name of 
the Mayor, and Commonalty, and Citizens of the City of Longs, 
and that the citixens of London, amongſt other liberties and privi- 


a leges, | had time out of mind enjoyed, and ſtill were accuſtomed 
8 and ought. to. enjoy, the. liberty, and privilege that they and all 


F "their goods ſhould be quit, and free of and from all toll, pallage, 


laſtage, and ther cuſtoms, throughout England, and the King's 
_ Pole except his priſage of wines; which liberties and Privileges 
were alleged to be confirmed by divers acts of parliament. It 
Shah recited. that the King, by writ under the Great Seal, con- 
monde the corporation of King's Lynn , to permit the citizens of 
London to be quit of ſuch toll, and other cuſtoms, i in King's Lynn, 
or to ſignify cauſe why not, but that the corporation of King. 
Inn, not regarding the writ, had not ſignified to the King, as by 
the writ was commanded, and ſince the writ had difquicted the citi- 


ens of London, and required. of five of them who were named, 


and of other citizens of London, toll, pallage, and laſtage, not be- 
ing priſage of wine, of their goods within King's Lynn and its 


port, in contempt of the King, and to the Re of. 2 8 Fn 


IH tion, of London, of 100 FL; 


5 The corporation of Toes 1 firſt, that the citizens of Lon- 

; don had not been accuſtomed, and ought not to enjoy ſuch liberty 
| : and privilege of being free of toll and other cuſtoms, | except - 
the King's priſage; ſecondly, that the five citizens named v were not 


_ citizens of London, as alleged. 


Iſſue was joined on both pleas. 
In Eger Term, 1789, the cons was tied at the The * the 


of Court of Cummon Pleas, (ſee 4 H. BI. 206.) When verdict was 


1 found for the corporation of London, on both iſlaes, with one ſhil- 
5 8 ling damages, which. damages were ſtated in the record to have 
0 been remitted by the corporation of London to the corporation of 


| King' s Lynn. + The judgment was, that the citizens and all their 
. _ goods ſhould be quit of yielding ſuch toll, Er. Ws no 


— 


On this judgment a writ of error was ER in the "I s 


; 1 and i in Hilary Term, 1791, the Tenn of the commun 
5 N was teverled, t 4 2. . 4 30. 19 5 eee 
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2 returnable in . and e event errors : : to 


SU 


among other Rzasons: . . 


I that the writ De efſend. quiet. de theol. is a writ merely prohibitory, 
| on which no action can be maintained, has no foundation. This 


vrit given in the Regiſter {258. %. and the following pages), which 


$ HE.” 4 ö 8 ; . : 1 


7 action. OS, * : 


the individual citizens aggrieved, and not by the corporation of 


(227. E.) it is laid down, that © all the corporation may bring the 


1 ſtood the proceſs of attachment i in the Regiſter, neither that book 


| 9 writ. 


1 


. 8 following : 5 


no more than different names for the ſame writ, ariſing from a, 


diſtreſs; by which he muſt be underſtood to mean the action of. 
agent, having e claſſed i it with other Ns on all of which | 


„ 
* 


} 


i» conſequence of this, the preſent Plaintiffs brought a writ of | 


1 judgment of the : King 4 Bench would bs reverſed for the following 
pf 18 The Mayo 


I. Becauſe the objection made below, bye the Difcadutts in error, 


ſufficiently. appears from the precedents of attachments on this 


tun thus: Si A. fecerit, &c. ( tunc pone, Ac. B. & C. &e,” being 
| manifeſtly proceſs to e in the Defendants to anſwer to an 


| London, appears to be equally groundleſs. | In Fitz. V. B. 


4 writ by the name of their corporation, and may have an alias. 
0 and attachment thereupon, if need be; by which mult be under- 


nor 1 917 ae Mues to a criminal attachment on 


| III. Beeauſe the cbjetion OO relied on 1 by FE Defend- : 
YH ants in error was, that this action ĩs not maintainable where no diſ- 

_ treſs has been taken; which objection the Plaintiffs 1 in error ſubmit 8 
cannot be rene, far the reaſons, and upon the. authorities 8 


5 very light variation in the form. The Regi er contains no ſuch 
title as "Monfiraverunt: but ſeveral writs of  Moaſtraverunt are in- 
1 ſerted i in the title De Nad. quiet, de theol.. Burgeſſes may have 
Monſtraverunt (Regi er, 259. 6. ), and tenants in-ancient demeſne 5 
may have the writ De theol.; and all the tenants may ſue as in | 

9 Monſtraverunt (Fits. N: B. 228. B. F ſo that every authority as 

| to the one is an authority as to the other. Lord Coke (1 < 22 100. 4.) 5 
e expreſsly, that a man may have Monſlraverun before 5 fy 


. . : - 
: * N - 3 0 \ v . 
7 * : 4 © = a 5 n . - 4 : 
7 2 ” E * - . J . F 1 
9 « — * * * bi : b 
. . 5 rl * * . 0 * * y 
Wy” bt [ * * " 
9 . o * - : 
. 4 ” 


489 
1796. 


— — 
The Mayor, 
&c, of - | 
70 bo 


&c. of 


LyxnnRe: 


com mo / 
calle. 


King 


Lrxs 


11. Becauſe Aber objection, inſiſted on 1 0 the Banda in 
error, that the action, ſuppoſing an action to lie, bught to be by 


It is is evident that De 22 quick * 4 and en are | | 


. 4 css IN As TER TERM | 
„ FE remedy is by action · The Regiſter contains cent precedents 
of writs De end. quiet. de theol. and attachments on them, which 
TY Ke. of do not ſtate a diſtreſs; and other precedents of the ſame writ which 
FA RT oe. Fitzberbert, (M. B. 226. I.) in the outſet of the title, deſeribes 
Ke. of this writ to lie where the King's officer will demand toll. Aſter 
: heres one giving the form of the writ, he goes on to ſtate that the party may 
. 8 have an alias, Pluries and attachment againſt thoſe who grieve him. 
Lynx, The natural meaning is, that thoſe other writs are for a repetition 
1 the ſame grievance complained of in the firſt; and Fitzherbert 
muſt be guilty of great inaccuracy if to found the attachment a 
new and . injury muſt aca been committed 3 in the mean 

time. VVV. et pt C: 
1 Becauſe this writ is 8 to other writs on which an 
: action may be maintained, and judgment given on the right, with- 
dut actual damage, (Co. Lill. 100. ); and ſuch an. eſtabliſhment of 
5 the right ſeems peculiarly beneficial i in a caſe like the preſent, of 
an exemption from toll claimed by a large body of perſons, where 
the particular i injuries may be very. numerous, and in each inſtance 
MA inconſiderable, that the individuals aggrieved not chooſing to in- 
cur the expence of Jegal proceedings, | may by continued acquieſ- 
cence weaken or deſtroy the right.of the. corporation; or if thoſe 
who. claim the toll will not diſtrain for i it, but bring actions of af- 
fam, 7 to which only the general iſſue can be pleaded, neither tlie 
. Corporation nor t the perſons aggrieved have any means, if none are 
afforded: by this writ, of ſtating their exemption. on the record, and 
obtaining a deciſion which ml dither eſtabliſh, or Ker, their 


claim for the future. eh 


5 . Becauſe if the taking of a irc, v were . this 3 

ration does ſufficiently allege, it. By the precedent 1 in the Regil- 

ter (2 58. 5. ) it appears that! guietot eff fermiltere non curaverunt” 
zs a ſufficient allegation in the attachment. The averment in this 

80 declaration is, that the defendants did diſquiet and did require toll; 
0 Aa nc lit is impolſi ble to contend that the declaration i is bad in this 
TE, reſpeQ, without contending that the attachment alſo, 2 which ſtands 1 
4 bel the authority of the Regiſter, i 8 equally bad. 
3 Admitting that the declaration ought, in firinels of law, 

to have alleged a diſtreſs, the omiſſion of it is mere form, and 

aided by the verdict. If a diſtreſs be neceſſary to ſupport this 

5 action, the words 8 quietos eſſe fermittere non curaverunt” in the 

VE attachment muſt be underſtood to mean diſquieting by diſtreſs; 
and if the defendants had taken iſſue 2 5 i fame N in 
. e e | the 
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dhe declaration, the Plaintiffs could not, ſuppoſing a diſtreſs heceſ- 
ſary. for the ſupport of the action, have entitled themſelves to a 


more neceſſary to ſupport this action, than an actual impleading to 
| ſupport a warrantia charte ; and yet it is laid down in Fitz. N. B. 

{134 K.) that in wwarrantia chartæ, if defendant: ſay that Plain- 

tiff was not-impleaded, he thereby confeſſeth the warranty, and 
Plaintiff ſhall have judgment to recover it. By the ſame rule, if 
the preſent Plaintiffs had alledged a diſtreſs in their declaration, and 
the defendants had denied 1t, they would have admitted the exemp- 
tion, and the Plaintiffs muſt have had Judgment, 1 
Here the exemption is found by the j jury; and how can it be con- 


tended that the not ſtating a diſtreſs in the declaration prevents the 


been ſtated. and -denied by the Defendants, the Flaintiffs, not- 


E acquittal? = | 

VII. Week whether the exemption claimed by the city of 
f ndon extended to all citizens, was a matter of fact to be deter- 
| mined by the jury on the trial of the iſſues ; ;.and the. exemption. 
Y being found as laid, the meaning of the term 0 * citizens” cannot 


* 8 
come in quellion here. . „ 
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« King's Bench, reverſing the judgment of the Court of Com- 


Masons 


date ahbe, is not remedial, ſo as to bear the proceſs and plead- 
1 any ching beyond an attachment for the contempt. Sit Henry 


work treats « 


certain ſpecial” writs wherein no proceſs leth. 


80 of it and of writs both original and Judicial th: 


verdict, without proving a diſtreſs. An actual dreſs cannot be 


Plaintiffs from recovering the acquittal, when, if the diſtreſs had 


withſtanding that denial, would be entitled to recover. their | 


The e ein error . 1 the RE of t the PIER i 


mon Pleas, - would be e or the Gs . ws 


| ntiq | 1 writ FF ind 1 
io, to Which the corporation of Landon has thought 


ings of à ſolemn actien; but is ſimply a command from the 5 : 
crown, which: being diſobeyed ought. not to be followed with 


ide in theſe words: Thus far of an action, and the Se 5 
| begin of 
| Ta n, the Woh © Beſides which there are chi other | 


I 796. 
nnen 
The Mayor, 


Ke. cf 

os bon 
a... / 

The Mavor, 
& c. of 

 ILynxRecis' 

commoniy 
calied 

King's 

| LyYNns, 


r the acquittal, . 


Finch, in his; profound diſcourſe on law, (8. iv. b. 48.) is 3 
very pointed authority 70 this effect. The laſt chapter in BE | 
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. 
Xe of 
Lo you - | 


4 
The Mayor, 
&c. of 


 JaxnnRecs 
commonly 


Henry Finch enumerates various writs of this ſpecial nature; and 
the laſt but two of theſe inftances i 1s the writ De e * de 


Called 
K1nc's. 
LYNN. 


CASES In FASTER TERM 


I nit; which are, as it were, ſpecial anomalies and exception 
< from the former, being not. deduftory 40 bring any matter into 
G2 © plea or | ſolemn action, but wy commaridatory or prohibit ory to do 
or leave ſometbing undone. - And therefore no proceſs at ol} 
« Yieth i in theſe W rits, but only an attachment upon a contempt for 
te not execuling 2 obeying them.” After this introduction, Sir 


; theolonio. | 


418 Should the wilt 'De Hons Fs Te "i tents be deemed ſo 


remedial as to bar an action, it is ſubmitted to be a point deſerv- 


ing of conſideration, whether on the face of the record there is not 
an error in the proceſs againſt. the corporation of King's Lynn; 


Tp We ee ates to have been only ſummoned, whereas, 


there are precedents according t to which an n attachment ought to 
HIVE been part of the proceſs.” 3 as | 


II. It! 18 apprehended | to be an invigcible ee againſt the 


, corpotation of London, that the fort of gravamen or injury ſtated | 


by them in their declaration. is not actionable. They do not 


allege any taking. of a di refs 1 for toll by the, corporation of King's 
| Lynn. The injury alleged 1 18 "ſimply ; a claim or requiring of toll 


from the citizens of London. In other words, the action i 18 brought, 


not for an actual damage, not for an actual i injury, but merely for 
damage and! injury feared. It is then an action guia tumet, But 
the corporation of King's Lynn are adviſed, that there are only 


certain ſpecial caſes, in which a action gia timet is allowed by 


our law; and that this writ De Meudo guietum de theolonio | is not of 
the. number. Lord Coke in his Commentary upon Littleton, 


9055 100. 10 thus enumerates the. er of aQions, ; . 
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„ * freaks) 3 he be 72 - 2. hs Warns carts 3 


44 before he impleaded, 3-A Monftrauerunt before any diſtreſs 


4 or vexation. 4. An Audita ſuerela before any execution 


5 £ 1 « ſued... e A Curia claudenda before any default of incloſure. 
. 4 6. A Ne injuſte wexes before. any diſtreſs or moleſtation,—And 


«6 theſe be called Brevia.anticipantia, writs of prevention.” Hence 
ir is plain, that the writ De eſſendo ſuietum de theolonio did not occur 


0 0 Lord Cole $ extcaſive. Joining: as 1. of the few anticipating 
F lth 


w i. n 3 
£ * 3 2 


© IN THE THIRTY-SIXTH YEAR OF GEORGE HI. 493 
writs, on which. an action is ſuſtainable before acru. damage 1796. 5 
: received. It is obſervable alſo, that all of the few precedents 7 


hitherto: explored and appealed to for the corporation of London DM * 

ſeem to fail of ſerving their purpoſe in this reſpect. The firſt of A Fay 

theſe is the caſe of the 18th of Edward the Firſt againſt the The Mayor, 
pailiffs of Southampton i in Mr. N ey s Placita Parliamentaria, P. 13; oh 5 cf Ry f 4 


and in that caſe the Abbot of Saint Edward's Place, who was the called 
EixnG's 
complainant, expreſsly ſtates, a diſtreſs upon his tenants by the Lys. 
bailiffs, and lays damages « on that account. In the next precedent, 
which is the caſe of the King and divers citizens of Lincoln againſt 1 
be bailiffs of Burton, in the 22d of the ſame reign, as given in 
Mr. Madox's Firma Burgi, p. 138. the injury ſtated is, the having 
been aggrieved and diſquieted by great diflreſſes, to the damage of 
the citizens of Lincoln, who were joined with the King as com- 
5 plainants. The third and remaining precedent is a' caſe in the 
King's Bench, of the 2d of Edward the Second, in which certain 
tenants - of the King' s manor of Brimmeſgrene and Morton were 
Plaintiffs; 1 and on a ſearch foo ie caſe, made in conſequence 
ef its being cited from Lord Cole's ſecond Inſtitute, (654. alfo 
in Dugd. Warwitkſbire, aft ed. b. 6 57.) the record has been 
| found, by »rhich it appears, that the plaintiffs alleged the 
: making” of diſtrefſes for toll and a damage thereby of 20. With 
| _ theſe precedents, originally cited for the corporation of London, 
but on this point at leaſt operating againſt themſelves, it may be 
proper to connect the chapter De Libertatibus in the ſecond book 
f Bratton, (cap. 24. F4 & 5. fol. 57. 4) In that part -of 
Bratton, notice is taken of the remedy for thoſe diſquieted for = 
in breach of their privilege of exemption -granted to them by the 
crown. But in the only action there i ſtated for ſuch an injury, 
both the writ 'and the count ſuppole | an actual damage received 
by the Plaintiffs; for the writ. alt: upon the Defendants to 
anſwer Quare ceperunt theolonium, and the count ſpecifies a 
rs: for the toll to the damage af the Plaintiff 3 in a certain ſum. 


I. It is alſo conceived to be an objection to the declaration af 
1 the corporation of London in the preſent. caſe, that for the i injury 
they have alleged they are not the proper Flaintiffs. The ex- 
emption from toll under the royal grants to London is conferred 
| in fayour of the individual citizens of that place, and theſe are 
competent to defend their right of exemption without aid of the 
; corporation. The corporation of London is not even within the 
F 9 855 of the exemption : for it ſeems to o have been admitted in 


— 


. CASES. iN LASTER TERM | 


"The Mayor, 


The Mayor, the exemption granted: enures only for- the citizens in their in- 


i Rs interference. of the Landon corporation, as champions fighting the 


| Yaoks "as grad: aſe between Taller and Hunger, in the . of . 
een © Firſt, (: 3 Bu Rs 14.) on the London exemption from Priſage, 

ve. of that if the chamber of London ſhould traffick, it muſt pay pii- 
10 bo ſage; 1 e it is in their politic capacity as a corporation, and 


. 


e 
lerenkre is dividual and natural capacities. If then an injury has been done 


e in the preſent caſe, it is to the particular citizens, Who are named 
Krn6's as having been diſquieted by the demand of toll. But theſe are 
K* NN. ks e ; 
not ſo much as Co- plaintiffs in the action. In point of principle 
it appears a ſtrong propoſition to aſſert, that the corporation of 
N London, upon whom no demand of toll is ſtated to have been made, 
and upon whom if they had traded it is apprehended the demand 
would be juſtifiable, ſhall yet be Plaintiffs, for the injury from a 
demand of toll upon individual citizens, who, if the demand is 
- actionable, are capable of ſuing for themſelves. But that the 
corporation of London ſhould be Plaintiffs is not merely quite un- 
neceſſary. The receiving. of. them as ſuch ſeems to lead to two 
actions and two compenſations for the ame injury: for a recovery 
of damages by the corporation of London might not be a bar to an 
„ brpught by th particular citizens immediately affected by 
. demand of toll. Beſides it 1 1s natural to Ak, where are the 
_ precedents. t to be found. of ſuch an action by the corporation of any 
* for an injury to certain af its individual citizens. Here 
again, the three precedents,. already referred ta. from Ryley's 
Placita Harliamenturia, Madox's Firma Burg), and Lord Cole's 
; F Jnfſlitute,. will not ſerve; the purpoſe; for in each of them 
the particular citizens, who were aggrieved, by having their right 
of exemption. conteſted, -were Plaintiffs. Thus it ſeems, that the 


eauſe of its citizens againſt the corporation of ee is at 
oe ſame time unneceſſary, irregular, and unprecedented; = 
„ Further it is ſubmitted, to be a point deſerving. of. AIRY 
es the ſuit in the preſent caſe ought! not to have been qu 
zam, that is whether, the; corporation of Landon ought; not to 

ba ve ſued as Well for the King as for; themſelves. — Latterly, i in- 
5 deed,: the Courts appear to have been leſs ſtrict, in requiring 
ations gui tam, for matters including a, contempt of the King, than 
I ancient times. But, 1 it is to be. conſidered, that in the proſent 

_ caſe the; action is not merely laid to the contempt of the King; 
EE actually proceeds upon. a.diſabedience.of che King 's command, 
-4 s e ae recit Rel the declaration 
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as one of the main grounds of it. It is not the caſe of a contempt 
merely virtual, but of one of the moſt direct and expre/e kind. 
Perhaps, therefore, it may be found not to fall within the reach of 
_ thoſe authorities, according to which a Plaintiff has an election to 
ſue, either for the crown and himſelf, or for himſelf only. 


VI. Laftly, it is with very ſerious anxiety ſubmitted on the part 
of the corporation of King's Lynn, that the declaration of the cor- 
poration of London is eſſentially defeQive, in not ſtating how the 

five citizens, named as having been diſquieted by the demand of 

toll, are entitled to that denomination. More particularly it is not 
alleged, that they are both freemen and inhabitant- houſeholders of 
London, or indeed inhabitants of any de eſeription, From the ſilence 

of the declaration in this reſpect, it may. be inferred, that the 
citizens named are neither inhabitant-houſeholders of London, nor 
inhabitants in any reſpect; are not full and compleat citizens of 
| London; but are perſons belonging to and reſident in other places, 


and merely connected with London by having purchaſed its free- 


dom: in other words, are non-refi dent freemen. That this 1 is the 
real fact of the caſe, will not it is preſumed be diſavowed on the 
part of the corporation of London: for, one great object of the 
preſent ſuit between London and King's Lynn is to have it ſettled, 

whether non-reſident-freemen of London are within the benefit of 


its charter exemptions from toll. It is not, indeed, admitted by 
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The Mayor, 
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com mon by 
called 
King's . 

Lynn, 


King's Lynn, that the London exemption applies i in any reſpect 


againſt the King's Lynn port duties; becauſe as London founds 
upon charters, ſome of which are ancient enough to conſtitute a 
preſcriptive exemption ; ſo on the other hand King's Lynn claims a 


 freſeriptive right of toll; and thus if the latter can be made out, 


the queſtion will be, which preſcription ought to prevail, that 


is, which ſhall be preſumed to be moſt ancient. But though this 
zs certainly a point of controverſy between the two corporations, 


I yet, from the general verdict, this point is clearly not open to de- 


bate on the preſent record; and beſides the more immediate cauſe 


of the preſent contention certainly was the claim of London to 


Z ſhelter its non · reſident Freemen from payment of the King s Lynn 
port duties. If the wiſh of the corporation of King' s Lynn had 
| prevailed, there would have been a ſpecial verdict in the preſent 


_ eaſe, which would have brought forward this latter queſſion moſt 
completely and directly upon the record. But a general verdicct 
. been Biven, *. . of "ns Lynn i is ien into 5 
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„„ CASES IN EASTER TERM 
| 1796. . the qvaſlibn about the non-reft dent freemen of Landon by 
SO argument and inference from the want of any allegation or men- 


The 3 | 
ce. of tion of reſidence i in the Pleadings. However, 1 it 1s conceived that 


Low bow 
the corporation of London will ſcarce decline meeting a queſtion 


3 
ks” i ſo notoriouſly a main object of their interference by inſtitution of 
LY 2ap i of the preſent ſuit. It is hoped alſo, that ſhould they endeavour to 

"—_ avoid this latter queſtion, there will be found ſufficient defect in 
Lrux. their declaration to juſtify forcing the point into diſcuſſion : for it 
is ſubmitted, that where any. perſons claim to be exempt from the 


general law of the land, they ought to be very compleat, diſting, 
and particular, in ſetting forth the facts by which they quality 


1 5 os : citizens, without ſpecifying how they are- ſo qualified, is too 
Ilooſe and general. On the information for a ſum due for priſage 


reign of Fames the Firſt, it appears from a copy of the original 


a from priſage as executrix of a deceaſed citizen, 
pleaded not only that her huſband was a clothworker of Landi, 


* morant and inhabiting within London, but that ſhe the widow and 


biting. there. 8 | 
An opening a tha Bo for the Satan. ahis- great 


: Wen whether non-reſident ſreemen of London are entitled to 

the benefit of the London exemption from tolls.? it is deemed 

| proper, on the part of the. corporation of King's Lyan, to inſiſt 
| bann ſuch an extenſion of the privilege on theſe grounds: ; 

5 019 It is ſubmitted, that "non-reſidents are neither within the 
words, nor within the intention of the charters-of exemption. | 
. : De all the London charters the grant is in favour of the Bomines 
. 5 580 cives of London. But how can one be ſald eto be a man and 
” eitizen of a place, in which be is neither houſekeeper, nor lodger, 


qualiications. As too ſuch a perſon comes not within the deſcrip- 


A * dene as Lord Hale _ vie and cuſtoms, 


1 
FOE). 3 * * 5 EP &- 3 
AY; 

* * 


themſelves for ſuch exemptions; and that merely ſtyling the five. 
perſons, named as having been diſturbed by the demand of toll, 


to the King s farmer, in the caſe of Waller and Hanger, in the 


record, that the Defendant, who claimed benefit of the Londm 


and had for twenty years before his death been continually con- 


*  - executrix was a free woman ok Tas and, commorant and inba- 


5 nor an inhabitant in any degree? The critetion of a citizen is 
5 55 nets not merely a name. But a citizen without a houſe, without 1 
a family, without reſidence, is. merely nominal; he wants the real 


© -fions of a citizen, ſo he is clearly not within the intent of the 


Har. 
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Part II. Chap. 3.) properly remarks on priſage, is not intuitu 1796. 
eus, but intuitu loci (a). It is local, not perſonal. It is intended 1 85 


a8 4 favour to perſons of one place, in preference to and by way Ee. of 


"of diſtinction from perſons of other places. But to admit the 9 1 
inhabitants of all places equally, merely becauſe they have pur- The Mayor 7 
chaſed the freedom of the place privileged, is to deſtroy the diſ- we e 
tinction evidently intended; is to leave room for putting the Called 


inhabitants of all places upon the ſame footing; is to convert a 3 
Jocal privilege into a perſonal one. Beſides, other conſequences of 
holding the privilege to be independent of re/idence are monſtrous. 
It converts a privilege of exemption into a power of exempting. It . 
transfers. the prerogative of exempling from the crown to the 
corporation of London, and to every other corporation of the 
kingdom having grants of the ſame privilege. Nay, it more than 
transfers the prerogative of exempting: for it enables the ſubject 
to produee the effect of exemption, where the crown cannot ex- 
|, empt; that is, as againſt grantees of ancient tolls, whole grants of 
the tolls from the crown are prior in date to the crown grant of 
| exemption from them; for the crown cannot exempt to the pre- 
judice of exiſting grants of tolls. Further, it not only deducts from 
the crown the toll, which otherwiſe would be payable by London, 
en other places privileged in like manner, but enables London, 
1 each of thoſe places, to annihilate all ancient tolls for all 
bebe throughout the kingdom; and ſo, from time to time, 
to render this ſpecies of revenue and property wholly unpro- ” 
ductive both to the crown and its grantees. Nay, what is even 
worſe, it tends to change one toll for another to detract the 20 
ancient toll from its real proprietor, who is generally ſubject to 8 
ae burtben for the public benefit, ſuch as the maintenance of a 
1 port, —and to ſubſtitute in its place a coll uncompenſated by any ſuch 
- Benefit, for the city of Londen and other privileged places znvading 


this ſpecies of property, namely, a ſom of money for the purchaſe 
of their freedom, both in fraud of the crown and its grantees of 


ancient tolls, and to the detriment of the citizens of the Very. place 
 exempred.. If being gent, and being a houſebolder, as well as 
being a freeman, are conſidered as part of the qualification of a 
citizen, all this aggregate of miſchief and injuſtice i is avoided. But 8 
declare; that being a freeman without reſidence in any character 
and of any kind is ſufficient. to. an and the Wee of ſuch 


| nel will immediately attach, 9 C 
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498 5 8 ceAskESG IN EASTER. TERM. 
” . 620 l In. the nent place it is . that all the 1 
— | 


 kitherto/ gleaned, are pointedly againſt conſidering z0n-refident 
ce. of freemen as citizens within theſe charter exemptions ; moſt, if not 


f * all of them, excluding even refident freemen, not being alſo bouſe- 
Be Tak holders but only inmates or lodgers. 1 | 


Tir wwR: 
8 abe Mov 80 was it declared againſt non-refi dente, 75 the King with the 


| — advice of the Lords in Parliament, in the eleventh of Henry the 
75 Lens, Fourth, on a conſideration of the London charter exempting from 
priſage of wines. (See Notul. Parl. 11 Hen. 4. (a) vol. 3. 
Hi. 646. )—T homas Chaucer, who as King' $ butler had the receipt 
pf the priſage duty, complained to the Lords by petition of groſs 
+ + abuſe of the London exemption from priſage. He-repreſented, 
33 that this franchiſe was not granted to London and the Cinque 
Ee ; Ports, e except to the end that thoſe perſons only who dwell, and 
27" their Service become continual dwellers in thoſe places, and 
heir children in the faid places born, ſhould have benefit of 
5 8 N « the ſaid franchiſe.” His petition next ftated a groſs, abuſe of 

| and fraud upon this franchiſe by the eity of London; namely, that 
. in the city of London it is and has been uſed of” long time, that 
1 every foreigner not free i in the ſaid city, who will come to the 
% mayor, chamberlain, or the maſters of any trade in the ſame 
city, and pay a {mall ſum of money to the chamber, or to the 

„ maſters of any trade of the ſame city, ſhall be received into the 

4 ſaid freedom, as well as he who at all times is a continual 
e droeller in the ſame city, notwithſtanding that be is of another 
toren or borough; to the di/inberiſon of our faid Lord the King, 
ar well of the pri ſage which he ought to have of every 
WM ſuch man not free, as of all ober cuſtoms and duties to 
“ our ſaid Lord the King alſo from them due.“ The con- 
cluſion of this petition runs thus : 10 May it pleaſe you to conſider 
* how the eſtate as well of our Lord the King, as of his crown 
3 may be preſeryed without deſtruction or prejudice, and there- 
« upon to ordain, that due remedy may be provided in that 
- reſpect, that i is to ſay, by praying our Lord the King and his 
very wiſe council to ſend for the por and aldermen of Lon- 
e a commanding them as well in their own perſons as the 
PERS + maſters of the different trades of the faid city, to ceaſe in future, 
1 fo. 4 grant their freedom to any Foreigner, under peril of 
3 | (a) The parigraph at which this caſe "AE No. xxxii, al 1s the TY is the Roll. 
„ — is, in the printed copy, marked 73. No | 11 H. 4.—An abſtratt "Ay. de lan in 
. . N e 125 it follows Centos Records, P. 76. | 


* 
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us & forfeiture: of the franchi iſe of the ſame city, and alſo to repeal 


; : 14 within the ſame city, if they have come to the ſaid freedom in 


4 well our ſaid Lord the King who now is, as his heirs, who 
4 ſhould be Kings in future, will be inherited of all their bri- 
80 « ſage of wine throughout the whole ee ff England, by the 
freedom of the ſame city of London.” To the petition thus for- 


Gyr enjoys fach freedom i in this caſe, if he be not a citizen, reſi 7 
de ent and dwelling within the fame ctty ; and that all others 


5 dwelling i in other cities an boroughs, or lowns, '&c. have and 


6s) enjoy their own franchi ifes to them granted, ſaving always to 
* our Lord the King his Inheritance” in THIS 'caſe,” —Thus 


a kingdom having like privileges of exemption from priſage and 
other tolls and duties payable to the crown. All are equally told, 


the real inhabitants and dwellers. of the Places on which 


5 or giving the freedom of London, or of any other place to per- 


z ſons reſiding elſewhere, to enable their enjoyment of the ſame 


privilege, i is not only an unavailing abuſe of cheir power of admit- 

ting freemen, but perhaps a fraud upon the crown and its grantees 

| not altogether without dangerous conſequences to thoſe practiſing 
2 it; and that length of time in practiſing ſuch fraud will not legalize it. 


” language of. the Courts of V eNiminſicr-ball from the moſt ancient 
times, to which this point about exemption from tolls i Is traceable, | 
appears to have uniformly accorded, To evince this, 1 it 18 ; deemed 
Proper to take a review of the adjudged caſes. ' es 
I. The firſt of them is Knolls's caſe in the Exchequer, as 10 
ago. as the reign of Henry the Sixth, It is cited by Calthrop, Re- 


under the London charter of the firſt of Elward the Third, which 
* that no prilage of wine ſhall be taken from the citizens of 
FI, | 85 6 8 „ „ 


« the freedoms to fach foreigners already granted in any trade 


« manner aforeſaid, in regard that otherwiſe in a ſhort time, as 


| cibly concluding, the anſwer is as Seen : * The King will ſend 
4 for the mayor and aldermen of the faid city ; and further has 
0 declared by advice of the Lords in Parliament, that none hath 


| emphatically ſpeaks this famous Parliamentary Record ; not to 
the city of London only, but to all other cities and places i in the ; 


that | ſuch privileges as well in the caſe of other tolls and 
duties as in the - caſe of priſage, are local: that they belong to 


the crown has beſtowed the privilege of exemption: that ſelling | 


With this parliamentary declaration againſt non-r efidents, the 


corder of London, in his book on the Cuſtoms of London, pages 
4 and 35, where he explains what perſons ſhall be diſcharged 
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5 cAsESsGC ny EASTER TERM | 
1796. 5 to In commenting upon the diſtinctions and "IPA of ci- 
I tizens, his words run thus: The firſt is, he that is a citizen of 


The Mayor, 
ene & London for the bearing of offices in the city, and fuch Hecial 


Wh 26 be! yg | 
i: | « intents ; becauſe he is a freeman of the city, but not a citizen in 
| ayor 3 
„ refidericy and continuance in the eity; for he Inhabiteth 
Lane and dwelleth out of the city, And ſuch a citizen as this i 


ne, not ſuch a citizen as ſhall enjoy the benefit. and privilege 
= Lysx. © to. be diſcharged of the payment of priſage, according to 
due reſolution given in the Exchequer in the caſe. of one 
% « Knolls, Trin. + Hen. VI. Rot. 14, where it was ruled, that one 
4. that was a citizen and freeman of: London, but delt in Briſtol, 
: might not partake of the benefit of this charter, inſomuch that 
„ he, by reaſon of. bis. dwelling out of the city, was only a citizen 
to a ſpecial intent. , This fame caſe is cited in 1 Ro. Rep. 140, 
143. 148, and 149, particularly by Lord Chief Juſtice Coke, who 
. refers for it to the Communia Placita Scaccarii ,of 4. Hen. VI. Roll. 
14 or. 18: and by his manner of ſtating the caſe, it appears, that 
© Knolls bad a ſhop and ſervant in London, and yet was excluded, 
becauſe he himſelf. did not inhabit there. Lord Chief Juſtice Fle- 
7 ming and. Judge Croke, in 3 Bulſir. 4. and 9. cite the ſame caſe. 
| 2. The ſecond caſe. is the Attorney General againſt Henry Sa- 
Fs. . and Thomas Snede, which was adjudged in the Exche- 
gpauen in Eaſter, 44 Eliz. and began there Hill. 43 Elia. It is 
eited in Calthrop's London, 35. Sir John Davis's Reports, fol. 10. 6. 
793 3 Bulſtrode, 5. 1 Ro. Rep. 140. 142. 148. and by Lord Hale, in his 
1 Treatiſe on Ports and Cuſtoms: (a). According to all theſe accounts 
y of the caſe, the point decided was not merely that 22 dence was 
1 5 neceſſary to intitle a freeman of London to exemption from priſage 
under the word cives in the London charter of the firſt of Edward 
. the Third, but that he muſt be a Honſbolder alſo, inhabiting as an 
. inmate being held inſufficient, becauſe inmates are not full ſcot and 
lot men. The moſt pointed account in print of the point in this 
2 caſe 1 18 by Sir John Davis, which being tranſlated, is as 5 
The charter of London was allowed in the Exchequer of Eng- 
40 land, 44th of Elizabeth. But the queſtion there was, if a ci- 
th tizen of London, who has not a family, nor pays ſcot and lot, 
e dut ſojourns in the houſe of another, ſhall have the benefit of 
8 ot; the ſaid charter? In the argument of which caſe, Coke, then 
Attorney General, put this difference of citizens, vz. that 
: 4 there 1 is aten nomine, a citizen re, and a citizen re & nomine. 


0 e 5 Law vag, p. 128. : 
8 | = But 
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« But it was reſolved, that only the citizen re et nomine, viz. he 


«who is a freeman, and alſo inhabits and 'pays ſcot and lot 
« there, mall be free of priſage by the ſald charter.” But this 


caſe being important, the record itſelf has been ſearched for; 


and from a copy of the record, the cafe appears to have been to 
' this effect: Sir Edward Coke, Attorney General, informed for 


the Queen againſt Sacheverel/ and Suede, for taking and carrying. 


away, and converting to their own uſe, five tons of Gaſcopne 


wine, the property of the Queen - and the Defendants pleaded not 


- guilty, upon which the caſe went to a jury, who found a ſpecial 
. verdict. In this verdict the charter of the firſt of Edward the 
| Third, exempting the citizens of London from priſage, is given 


verbatim. It next ſtates, that the Defendants for two years paſt 
had been freemen of London, one being free of the Company of 


Huberdafters, and the other of the Company of Mer crs ; - and 
that during the ſame time they were both abiding, lodging, and 


refident within the city of London, but without any family or houſ- 
bold.” It alſo finds, that they were taxable, and liable to ſcot and 
8a lot within London, but were never taxed or ſo burthened there. 
| hi verdict next ſtates, that they had both taken the oath of a 
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freeman of London, which is given at length, and one part f 25 


other charges as a freeman ought, Then the verdict mentions, that 
the Defendants on ſuch a day imported into the port of London 


which i 18 expreſſed to be contributory to all taxes ſcot and lot and | 


from foreign parts 5 2 tons of Ga/coyue wine, and before ſeizure or 


payment of the Queen's priſage, eauſed them t to be landed and to 
be lodged in a cellar; and that 5 of the tons were ſeized by La- 
rence Smith, a Queen's officer, for priſage, and afterwards taken 


| from. him by the Defendants. It was next found that or fifty 


. years loſt. faſt no citizen or freeman of London, inhabiting. 
aud reſi ding in it as was done. by the Defendants, uſed to pay any 


FPriſage of wine to the Queen. But whether on the whole matter 


Þ Defendants were guilty, the Jury leave to the Court, aſſeſſing 


Fol for the five tons, and 10/7. for coſts againſt the Defendants, if 
the Court ſhould find them guilty. After this ſpecial verdict 
there appear to have been ſeveral adjournments by the Court to 
adviſe upon the matter. But at length, in T; rinily Term, i in the 
3 Aach of Ebzabeth, the. Barons gave Judgment. againſt the Defend- 5 


antg.— From this abridgment of the Lalin record it is plain, that, 


15 \ according to the ſolemn judgment of the Exchequer i in this caſe, a 
ne of t., to have benefit of the Fenton from ng, 
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\ An be not 8 refident, but alſo a houſholder.. - It is alſo apparent 


1 that the Court ſo conſtrued cives in the charter of Eaward the 


Third, in ſpite of an uninterrupted uſage of fifty ty years, found by 
the jury in favour of reſident freemen being only inmates and 
lodgers. Further it is clear, that in the 44th of Elizabeth there 
was .not ſo much as a pretenſion to have cives in the London 


charter of exemption from priſage, conſtrued as including any 


freeman without reſidence: and that then the only point was, 


whether a freeman ſhould not be a houſholger as well as 790. dent. 


8 Nor i is this the whole; for the record of this caſe ſhews, that the. 


oath of a freeman of” London was before the Court; and that not- 


withſtanding the engagement in that oath to contribute to taxes, 
and ſubmit to ſcot and lot, but which indeed is qualified by the 
very ſignificant addition of the Ss as. a freeman ought, the 


Court would not diſpenſe with the freeman's being a refudent Hoi. 
older. a Therefore this record exhibits the deciſion of the Court 


in a ſtronger daes of view ' againſt the extenſion. of the privilege | 


a the caſe in the Werte books, hp 


3. A third authority is the caſe of Sir 7 oma: Walks, a patentee 


1 or leſſee of the crown for priſage of wine, againſt Francis Hanger, 
in the gth of James the Firſt, It is reported in Calthrop's London, 


p. 2. et ſeg. in 1 Ro. Reb. 138. in More 8 32. and in 3'Bulft, 1. 


There is alſo exiſting a manuſcript report of the caſe, in a volume, 


which is written in an ancient hand, and heretofore belonged to 
the Yelverton library. The caſe is alſo ſhortly ſtated by Lord 
Hale | in his Treatiſe on Ports and Cuſtoms (a), and in Hordr, 302. 


and 1 Sid. 130. From a copy which has been obtained of the 


record, it appears, that the caſe is entered Eaſter 9 Fac. in 


Koll 16 3. and that it began in the Michaelmas term preceding. It 
was frequently argued both at the bar and from the bench; and' 
on account of difference of opinion amongſt the judges it ſeems to 


have at laſt gone off without any judgment. The general point 


of the caſe is foreign to the preſent purpoſe : for it was, whether 


the wines of a citizen of London, who died, whilſt part was at ſea, 
and whilſt other part was in the port of London, but before bulk 


broken, | were exempt from priſage 1 in the hands of the Defendant, 
bis widow and executrix? However, all the reports of the caſe are 
Full of a great variety of matter, ſhewing the neceſſity both of 
being reſident and of being a houſholder, to qualify a freeman of 
2 for exemption from priſage. Even the Defendant 8 own 


* 


Sa e 02 Hargrave's Law * p. 121. = | 
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1 implied that inbabiting within London was Aential to 
complete the title of citizenſhip for the purpoſe of their exemp- 
tion; the defendant, as in a former part of theſe reaſons has been 
ſtated, pointedly alleging the commorancy and inhabitancy of her 
. huſband, and after his death of herſelf, ſo as to ſhew, that both 
were 22 dent | in as well as free of London. The judges and counſel 
alſo appear to have been unanimous in conſidering actual reſidence 

a5 indiſpenſable. Nor is it a little ſingular, that though we have 
| the arguments of two. Chief Juſtices and five other judges, and 
though on other points they differed moſt widely, yet there is not 
one of thoſe arguments which doth not amplify upon. the abſolute 
neceſſity of being a 76. ſdent houſbolder of London as well as a free- 


man to conſtitute the character of citizen for the exemption from 
pisse. | Even Calthrop, who as Recorder of Londop may be pre- 


ſumed te to have been partial to its claims, in his account of this caſe, 
is full to the ſame purpoſe. It would be almoſt endleſs to give the 
i variety of pbraſes which the Chief Juſtices Fleming and Coke, and 
1 all the other judges ſueceſſively uſed to prove how indiſpenſable 
M they deemed it to the deſcription of civis, that the perſon claiming 
the privilege of exemption. {hould.be a run, nay, a bouſholder. as 
: well as a freeman of London. Inſtead of attempting ſo much, it 
may be ſufßcient to give Mr. Serjeant Meore's ſumming up of the 
| arguments of the judges. on this branch of the argument. His 
vor, being tranſlated from the law French, are theſe. It was 


* reſolved. by all, that he who is civit and liber homo to take the 
. . * benefit of this privilege, ought to be ee of the eity, and 


F alſo an inhabitant within the eity; and alſo to be a pater- 
i « be within the city. - For one may be free of the eity, 


« and not civir; as if he removes and lives elſewhere. He may | 


f « be a citizen. by habitation, and yet not Free. He may be a citi- 


* Sen and Free, and not a houſekeeper. And in all theſe cafes he 


« ſhall not have this privilege.” Thus it is proved by this third 
authority, that in the reign of James the Firſt, being an inha- 
bitant houſholder was fo abſolutely neceſſary to qualify a freeman 
of Landon for exemption from priſage as a citizen, that not even 
their own law officer and counſel would ſet up a pretenſion to 

the contrary. It ſhould alſo be attended to, that throughout the 


numerous arguments in this caſe, there is not any thing ſi like con- 


Aning this interpretation of civis to the ſingle charter of Landon 
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ties cited to ſhew, ie the word civis bears the fame fate," « a1 is 
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The Mayor: underſtood with the fame reftriftion,” in reſpect to other matters 


i 
Lee and privileges of London. A ſhort extract from the manuſeript 


The 3 report in NW French of this caſe of Waller and Hanger, will 
1 3 ſere as an inſtance; for in it Coventry, afterwards Lord Keeper, 
commooly though one of the counſel for extending the exemption to Mrs. 
called | 
Kane's Hanger the widow, is repreſented as making the following admiſ- 
en to the otlier fide. © He is not a citizen of London if he is 


7 40 not 4 reſiant there and taxable to ſcot and lot, 38 AF. pl. 18. 


« 465 E. III. 26. 5 Hen. VII. 10. 19. for if he is not reſiant, he 


cannot deviſe lands i in mortmain,” Sc. (a) Another ioftance is 
the following paſſage from Bulfrode 8 Report of Judge Houghton' $ 
argument in Maller and Hanger. Aﬀer citing one Oates's caſe, from 
88 Af. and 45 E. III. 26. on the London cuſtoin of deviſing i in 
mortmain, Judge Houghton i is made to proceed thus: And there 
it is ſaid by Fincheden, that citizens ought to have ſuch franchiſes, 
HY « © ſeilicet,. thoſe to whom fuck franchiſes did extend, ſalicet, thoſe 
which were born and inheritors 1 in the ſame. city by way of herit- 
. age, or which are rerants, and taxable to feot and lol; and that 
Ahe; aohich's it not ſo, Hall not be ſaid. to be a oftizen,” | The fame 
„ judge, after adding other words to explain that a citizen of London 
LE means one who is commorant and refiant, and ſubject to cot and 
et, and liable to ſupply the Places and offices there ell igible, ſays, 
: «if be be not ſuch a” one, he ſhall not be ſaid to be within 
20 the privilege: of a citizen,” Lord Cole alſo, then Chief Juſtice 
of the King's Bench, is ſtated by Bulſtrode to have argued 
1 generally that a citizen without r efidence i not, in Judgment W--; 
laze, 4 citizen,” The whole paſſage, from this part of Lord 
Cole s argument, is ſo full of pertinent matter, that i it deſerves to 
be here ſtated. According to Bulftrode theſe. were his words: 


4 'Civis 1s taken ſive manner of ways in our books. | Firſt, ci vis 
4 fe et non reſis end; and fucha one is not, in judgment of law, a 


| WY N lamen 9 . tit. OTTER 4 livers Ke) ne bier le verity ut credo, car 
pl. 35. where the caſe in 38 Af. 245 Ed. 3. « fuit aut etme xt uſe i in London poſ bac, ut 


leiten. e this eee to be 0 7 3 5 Hen, VI. 0. 15 træ 


is thus abridged and commented upon: 
, Vid que nul poit deviſe in mortmaine 
<c in Londen mes ceſtuy que eſt citizen, et nee 
« et inhabite in London. Quere indi, et wide 


. al lay home, mes nul poit ner in mort- 


1 maine, car ceo eſt hors del % 7-9 ph mes 


« 2-8 deviſe \ in mortmaine. “ 


* 0; librium "Londen wo lour cuſtomes, car ceux Att | 
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be 11 55 J B. in debt, civem Eboraci non reſidentem (a). 36 Hen. VI. 
44 fo, 28. civi et Pannario Londini, and he did not dwell there: 
4 this is not good; for he may be Pannariur de London, and yet 


„ dwell at York. 4 E. IV. fo. 10. where one is civic de London, and 


46 tone, non ſufficit in regis conceſſione. If he be a rf. dent only in 
« name, this is not good by the 24 E. III. fo. 7. 5 Hen, VII. 
« fo. 10 and 19. If he be not a citizen and a 1 85 he cannot 
* by t the cuſtom deviſe his lands i in mortmain. Alſo if be be but 


8  tinuing citizen, and ref dent. He 9 to have Jus habitationis 
and jus focietatis. If in the interim he happens to be disfran- 


« prilage, but he ought to be a continual citizen. And if all theſe 
« do concur in him, and he continues to be civis, then he is Every 
4 way complete, and enabled | to enjoy the benefit of this grant of diſ- 


2 Keiler barones Londini.“ Here then Lord Cole not only makes 


the London diſcharge from priſage; but partly infers it from their 
being f fo for the privileges. of citizenſhip mere: -. - 


5 A fourth authority i is another caſe of prilage; namely, the 
* of Sir William Waller, before the' Barons of the Exchequer, in 


on ports and cuſtoms (0. but without the name of the Defendants. 
There i is not any other report of it: and the ſearch hitherto made 
for the original record has not proved ſucceſsful. However, Lord 
Hale having reported the caſe, puts its exiltence beyond a doubt. 
According to Lord Hale the general queſtion was, whether the ex- 
emption of the citizens of London; under the firſt of Edav. III. or 
| otherwiſe, did extend to wines. imported by them into Briſſol, or 
®ther the putports? Having made this to be the rent Walen, 


3s 13 10 ſame 8 e Bro. Hr. 5 of W that 1 could only be 
tit, Additions, pl. 13. The writ was in debt | taken advantage of there by plea in 2bate- 


againſt, A, B. civem Eborum. It was moved | ment; though if the Derendant had been 
to arreſt the judgment on the ſtatute of Ad- a niet the exception would have been 
ditions, 61 1 becauſe it did not good. aus 


appear in the writ of what place the De- (3) Lib. 55 Fran. 5. ry ke 


fendant was, for he might be a citizen of | 7 n | 
r uh, ns refide elſewhere, The Court were * 2e. ee N * 
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| « dwells i in another place. Arid if this ſufficeth not in legis eflima= 


« Ls. rad this will not ſerve his turn ; but he ought to be a con- 


« chiſed, he ſhall not then have the benefit of this diſcharge : 


« charge. Bratton, fol. 411. (3) comprehends all theſe in one word, ® 


; the / Jus habitationis and the Jus focietatic. both equally eſſential for 


4 Michgelmas, 4 Cha. I. It is given by Lord Hale, in his Treatiſe 
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| 1796, he next 1 that alter ſeveral. arguments the Barons, und Voce, 
| OT Seed, reſolved three ſeveral points. The firſt reſolution Was, that by 
3 — Mayor, | 


be. ef ſpecial words, ſuch as injra civitatem vel extra, the King might 

- Oe | have exempted the citizens of London from priſage at the out- 
The Mayor, ports. The ſecond was, that for want of ſpecial words, and for 
LrxxRzars other reaſons, the exemption was confined to the port of London, 
* The third was, that bona civium muſt not be intended of every 
: 1 40 freeman of London; 1 but that the perſon muſt be, firſt a i freeman 
ja of . London, idly an inhabitant of London, and thirdly a 


1 oithin the city. In explanation. of this laſt Part of 
the qualification, Lord Hale adds, that. an inmate 1s not exempt ; 
« Becauſe ſuch a man contributes not to ſeot and lot, nor is bendf 
4 to the city; and this privilege was granted intuitii civilatic, not 
0 perſon; and the grant being in diminution of the King's Fevenue, 
a ſhall be conſtrued as ſtrictiy as may be, and the word civic be 
© taken 3 in as reſtrained an expoſition as may be.“ Thus, accord- 
ing to Lord Hale, the Judges were again unanimous in conſtruing 
eivis on the London exemption from priſage as meaning, not the 
me mere freeman, but a freeman being alſo an inhabitant houſbolder. 
Thus, too, this conſtruction was. again adopted, upon a reaſon, as 
_ applicable to other duties, part f the ancient revenues of the 
; crown, as to the priſage duty; namely, that the exemption granted 
to the citizens of London was founded upon locality. A further 
and auxiliary reaſon is indeed added to the reſolution in this laſt 
caſe, But that reaſon alſo applies with no leſs force to other an- 
eient crown duties than to priſage; 3 ive in oeh caſes | an ancient 
revenue of the crows is diminithed. ER "3 | 
EY The next authority applicable i is 2 prifage caſe before the Court 
of Fr TIO: on the Equity fide, in Michaclimar, 14 Cha, II. whilſt 
Lord Hale was Chief Baron. It was between Sir Williom Waller 
and Ciles Travers, and is reported in Hard. 301. but appears 
more fully from a copy which has been obtained of the decree. 
The general queſtion in this caſe was the ſame as in Sir Hill 
Waller” s caſe in the 4th of Cha. I. namely, whether the exemption © 
the citizens of London from priſage extends to the out · ports, or is 
conſined to the port of London. When the proofs in this cauſe 
had been taken, and it came on for hearing, and the counſel had 
been heard, the Court ordered, that a caſe ſhould. be agreed on be- 
en th anf on g. each. lide, and that 2000 this. . caſe there, 
wou 
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9 be an argument. Accordingly a caſe was agreed upon, 1796. 
and it is mentioned in the decree, that Sir Peter Ball argued for — 


DI. | el ASS The Mayor, 
te Plaintiff, and Mr. Serjeant Hardrefs for the Defendant. Of 125 of -/ 
the argument. of the counſel for the Plaintiff Waller there is no . ng 
report. But Mr. Serjeant Hardreſi gives his argument for ex, be Mayor, 
_ tending the exemption to the out-ports very much at length, and — 24 
in it great learning is exhibited. However, the determination of er. 

ING S 


the court was again for the patentee of the crown, and for confin- L ran. 
ing the exemption to the port of London; and the Barons ap- 
pear to have been unanimous; and Lord Hale, then Chief Ba- 
ron, in order to put the queſtion quite at reſt in future, ſeems to 
| have taken great pains in framing the decree; for it not only 
| ſlates the caſe. agreed on at length, but particularly enumerates 
the grounds upon which the Court gave judgment. The general 
| point deeided in this caſe is foreign to the preſent conſideration, 
But ſeveral things are to be collected, which, it is apprehended, 
bear upon the point of reſidence. Firſt, it appears by Hardres's 
Report, that the Defendant pleaded himſelf to be not merely a 
freeman, but a citizen alſo, Secondly, it appears from the caſe 
ſtated in the decree, that the Defendant made out his title of citi- 
zenſhip by proving, that, at the time of the importation of the 
| wines for which priſage was claimed, he was not only a fFeema# of 
Tandon, but alſo was an inhabitant dwelling in the city of London, 
and 4% pay ſeot and lot there. Thirdly, according to Hardress 
Report, Mr. Baron Athyns, in his argument, repeated the doctrine 
of the former caſes. as to the neceſſity of being an inhabitant houfe- 
| bolder of London, as well as a freeman. His words are theſe : © He 
1 "that enjoys this privilege muſt be civic et liber homo, free of the 


4 city and an inhabitant within the cit 4 and a paterfamilias too. 
If he want any of thoſe qualifica 
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ons, he is not entitled to 
A this privilege, as was reſolved in Hanger's caſe,” Fourthly, it 
appears from Hardres's argument, that there was rung evi- 
dence for the Defendant; of non-payment of prijoge by the citi- 
Sent of London at the out ports: for he ſays, „we have it in 
1 * proof, as far as a negative can be proved, that priſage has 
not been paid for citizens Sion though imported elſewhere 
than at the port of London. This becomes material for 
ſhewing that ſuch negative evidence, without ſomething” more, 
will not ſuffice to rule the conſtruction of a. charter of exemp- 
| oh * the ſenſe of the Words is clear againſt the exemption 
| 8 "SB. OE OT VT. 
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preſent caſe, it will be material to recollect, that both in this laſt. 


* Lordo 
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the former, as Hardres deſcribes it, by proving non-payment, a. 
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.Qlimed; Should any reference be made: on che part of London 
to their having given ſuch negative evidence on the trial in the 


mentioned caſe of Waller and Travers, and in the cafe of Syed. 
and Sacbeverell before ſtated from the Record, the exemption 
was in vain propped up by negative evidence in its favour; in 


Far at a negative it cabable of being proved; and in the latter, by 
an abſolute proof, as the Record ſpeaks, that there had been no 
payment Ar Ny years laft paſt. —Fifthly, there is a paſſage in the 
, decree of this caſe of Waller and Travers, which ſhews, that both 
for the ſake of London itſelf, and for the ſake of the reſt of the 
kingdom, the Court thought i it their duty not to encourage the 
leaſt extenſion of the London een from priſage. For one 
of the reaſons in the decree is, © that to conſtrue their exemption 
to extend unto the wine of the <itizens of London, imported 
by way of merchandize to the out ports, would not only abate 
* the trade o the city, but would be a great prejudice to the trad: 
6 of wines in general throughout the kingdom; for that they 
* ſhould be thereby enabled to underſell other men, and engroſs 
Ker the whole trade in the out ports, which cannot be preſumed to 
e be intended.” No the principle of the firſt branch of this 
reaſoning, with a little change of words, may be brought to bear 
in ſome degree againſt the general exemption of , non-reſident | 
freemen of London from tolls and duties; for to bring non- 
reſidents within ſuch privilege, . is to enable the corporation of 
London and its companies, to deprive i its real and compleat citi- 
zens of the excluſive benefit intended, by admitting the inhabit- 
ants of other ports and places into a participation. Thus in one 
point of view, even London itſelf is intereſted againſt extending 
their charter exemptions to non- -relidents ; for. che value of the 
exemption muſt diminiſh in proportion as the number. of parti- 
n it 4s inereaſed. Even the latter branch of the reaſoning 
of the decree is not wholly inapplicable ; becauſe, if non · reſident 
freemen of London, are to be exempt, then London, by a partial 
gift of its freedom to particular perſons, of particular places, may 
diſcourage trade and « commerce in all _ and 50 cauſe a _ 


Jo thoſe ſive caſes of dam with ths 3 of PA 
1 and n * in . it is * proper to add 
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m THE THIRTY-SIXTH YEAR OF GEORGE II. 
$6 extracts from the writings of Lord Hole, relative to the ſame 


ſubject. f | 
In an orginal manuſcript of Lord Hale, l . ls 


* tory Notes touching. the Rights of the Crown,” where 


he writes upon exemption from priſage, he thus expreſſes 
himſelf. & This privilege belongs in general to the city of Lon- 
don, by a charter of 1 E. III; to thoſe in the Cinque Ports in 
4 reſpect of their ſervice with fifty-ſeven ſhips, and to the ancient 


8 « members thereof; and by Carta Mercatoria to the Hauſe mer- 


« chants, upon their undertaking to anſwer two ſhillings per tun 
1 upon all wines by them imported. But here obſerve, 1. That 


* no perſon can take the benefit of this privilege granted to Lon- 


4 gm and the Cinque Ports, unleſs he be free, and alſo contri- 
1 butory to cot and lot, the grant to London being, quod de 
« vinis civium nulla priſa, &c. And therefore Michaelmas ꝙ Fac. 
e inter Waller and Hanger, where a citizen, owner of wines, 
« died before the bulk broken, it was a great queſtion, whether 


1796. 
———— 


The Mayor, 
Ke. of / 


Lox bos 
PETE. 
The Mayor 


&c. of 
LYy»nReos 


commonly 


called 
KIxG's 
Lrxx. 


« the executor ſhould have the privilege or no.“ This paſſage 


not only is expreſſed, ſo as to amount to an opinion from Lord 


Hale himſelf, that the exemption from priſage is properly con- 
ſtrued to exclude freemen of London not being actually contri- 
butory to ſcot and lot; but extends the ſame opinion to thoſe 
of the Cinque Ports. The grant of 1 E. III. to the Cinque Ports 
is to the barons of thoſe ports and their heirs, which is interpreted 
to include all freemen of the Cinque Ports. But this extract from 
Lord Hale expreſsly puts them on the ſame footing with the 
citizens of London; not admitting the citizens of freemen of either 


2 place, unleſs they are nn, to ſcot and lot ne as well as 


n. 1 8 en 4s | Me | | 
In chapter 13 of the 42 manuſctipt, which 3 is on the King! 8 


power of ordering commerce and trade, Lord Hale writes thus: 
fi. Thoſe that had an exemption from priſage were, — 1. The 


* * citizens of London paying cot and lot.— 2. Merchant ſtran gers, 


« who by Charta Mercatoria were exempt from prilage paying 


; a eee The barons of the Cinque Ports. Inter Com- 
« munia Paſeh. 7 E. III. it came in queſtion, whether a mer- 


„ thant alien, being made a freeman of Sandwich, was liable to 


; . 0. butlerage or no. It ſeems by the latter opinion he was; be- 


1. cauſe it was a ſum due by contract of the merchants aliens in 


compenſation of the remiſſion of other duties, or at leaſt that 
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"CASES. IN. ZASTER TERM 
44796. « the mayor and burgefſes of the port were frncable for admitting 
— <4. him to that liberty. But it is not adjudged. Here Lord 71, 
The Mayor, - 
 &c,of again ſtates the exemption of London from priſage, as a privilege 
e eonſined to the real and compleat citizens of London, to freemen 


The Mayor, contributory to ſeat and. lot there Something further alſo is brought 


cc of 


| JernnRoos to light by this laſt extract from Lord Hale's manuſcript. It is, 


commonly 


OT. 
Kino 


Tran. : 


_  pointedly expreſſed. The. paſſage meant is in page 127 of the 


Cuſtoms (a); for theſe are his. words explaining the extent of the 


5 « zue to gain the privilege, RS ele ere allen 


5 latter, that the Landon privilege of exemption from tolls and 


- abvſing. their franchiſe: and ſtill further, that though London and 
other places having like privileges may give or barter away | 
_ their freedom, ſo far as themſelves and their own intereſts are con- 


F 2 inhabitants: of other places, there is lite more than repetition 


Ports were fined, if they did colourably admit any perſon to be a 


F 3 the whole of this laſt BY Frank. ele in the preſent 


that though by being a freeman of London, a man may become a 
ä eitiaen for certain intents, and. may, as ſuch e nr” 
9471 . 5 Oh = Hargrave's Law Tradts, 5 


that there may be ſuch a thing as an abu iſe of the power of making. 
 freemen : that there may be a fraud. upon the crown and the 
proprietors, of ancient tolls und er Royal grants, by making freemen 
merely to avoid. ſuch payment: and that not only freemen fo made are 
_ excludable from the beneficial privileges aimed at, but perhaps 
the makers of them are in ſome way or other accountable for 


cerned ; yet they may nat have the right of. ſo acting at the 
expence of the rights and property, of others. In this laſt remark, 
as to the inefficacy and irregularity of attempting to extend 
the privileges and exemptions of the citizens of London to 


of the doctrine, which Lord Hale himſelf, once more declaring 
his opinion againſt ſuch an abuſe of franchiſe, has actually and 


printed volume containing Lord Holes Treatiſe, on Ports and 
priſage exemption: of the Cinque Ports. It doth extend only 
to ſuch as are truly members of the Cinque Ports, and pay 
*% fot: and lot there. And therefore anciently thoſe of the Cinque 
fretman of their” ports. that Was in truth no inhabitant there, 
de libertate ſud gſe qui non gti. „ 
cobalt between: London and King's: Lynn, it is ſubmitted for the 
duties is ral: that none but. the real and full citizen, namely, 


the freeman of Loandan, being alſo. an inhabitant-houſholder,, or at 
leaſt; an inhabitant; is legally participant of ſuch exemption:— 


F -# 


. . e tion 


m THE THIRTY-8IXTH YEAR OF GRORGE in. 


fon offices and certain other duties and payments; yet that no 
ohe can be a compleat citizen, a citizen for all intents, a compleat 
ot = lot man, a ſcot and lot man for parochial and other 

es as well as for corporation offices and duties, without being 
an inhabitant-houſbolder as well as a freeman:—that if the grant 
of exemption ſhould be otherwiſe conſtrued, inſtead of being 
| merely a grant of exemption to the citizens of London, it would 
he alſo a grant enabling the corporation and companies of London 


to exempt the inhabitants of every place in the kingdom: — that if 


5 inhabitancy was not one part of the qualification of a citizen 
on theſe exemption charters, all the ancient tolls in the king- 


dom would be from time to time ſaleable and diſpoſable by 


London and every other place having like grants of exemption, to 
the diſinheriſon of the crown and all deriving title to ſuch pro- 
perty under royal grants that the caſes and authorities in re- 


pect to exemption from priſage of wine are direct authorities, 
apgdinft" including within other exemptions any but freemer being 


alſo inhabitant houſbolders ; ; the London exemption from priſage 
B being granted for the ſame deſcription of perſons as the London ex- 


emption from other tolls and duties, and the reaſons for excluding 


the mere ' freemen being the ſame in both caſes: —that to hold, that 


civis in the priſage charters deſeribed the full citizen of London, | 


. FE fre 3 nan being alſo an inbabitant-bouſholder, but that the ſame 


word i in the charter for the other exemption deſcribed the half” 


kc citizen of London, the non-reſi PX freeman, would be a mon- 
ftrous conſtruction without the colour either of language or of 
: principle to ſuſtain the diſtinction :—that the parliamentary reeord 
ofthe 1 1th of Henry the F ourth excludes non-reſident freemen of 
London, 4 as well from the general exemption as from the priſage 
3 one, expreſsly. repreſenting the LON 


is not ſo much as a hint at a diſtinction between the priſage 
exemption. and the general exemption. in this reſpect, there being 
on the contrary a Fader of aun hag both as ane 


I 


| 6 inhabitancy ought noto to be deemed ag unavailing in the 
iuſtance of other tolls and duties, as_it-/ormerly was adjudged 


| to. be in the. inſtance of Pri age and further, that to permit 


Lundin, through its freedom, to extend its privilege of exemp- 


| tion to the inhabitants. of other places, would not only be ſub- 
| "Outing. a toll to the invaders of property tor toll to the real pro- 


5 . „ prietors; 


* 


of any other conſtruction 
28 the ſame on both exemptions :—that i in all the caſes ſince, there 


Ines of non-payment by the 1 of 3 Ds 3 


611 
1796. 
e eee 


The Mayor, 
&c. of 
Loxyon. 


*. 
The Mayor, 
er 
LyxnxReo:s 
commonly 
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King's 
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1 7 


1 795. prietors; but would even be facrificing the privileges of Lonam 
3 itſelf, that is, the privileges of its real and individual citizens, 


5 to 
| The Mayor | the lucre of its corporation | and trading companies, 
Lox bon To conclude, it is hoped on the part of King's Lynn, that the 


The Mayor preſent attempt by London, to make its freedom ſubſervient to the 
+ OT. purpoſe. of evading | all the ancient tolls of the kingdom, will be 
9 condemned as an abuſe of franchiſe equally unavailing and 
Kine unbecoming; and that the corporation of London will be effec. 
e tually reminded in the language of Lord Coke whilt Chief Juſtice 


of the King's Bench, that—a citizen without reſt dence. 25 not o 


citizen in judgment of law. . T. ERSKINE. 


8. LE BLANC. 
FRA. HARGRAVE (+ a) 


| VVV This Prog was e argued. at "A 1 + the Houſe by Adair Serjt. 
= and Gibbs for the Plaintiffs. in Error ; and Le Blanc Serjt. and 


Erſtine for the Defendants; and the PID. of the Judges» — mM 


= : . thus delivered by, 0 

= ExRR Ch. J.—This i is a proceeding 8 on the writ De 

1 „„ Nando quietum de theolonio, a proceeding | ſo far removed from 

= 5 5 common uſe, that it has been doubted whether or not it ever 
prevailed. It is not therefore to be wondered at, if in this 

5 attempt to revive it many difficulties ſhould occur; that they ſhould 
not be of eaſy ſolution; that they ſhould divide the opinions even of 


1 | 3 circumſtances. It is our duty to obey. We ſhall offer it with the 
EE deference due to the opinions of thoſe from whom we may differ, 
The long and frequent, and able diſcuſſion which the ſubject 


have this advantage, that we have heard all that can be offered. 


. . Fe the ſubject as e a8 Me t time "with PRA we © ivy been indulged 
TS would: permit. 15 


The judgment 1150 the Court of Common Pleas has been objec 


to on four grounds: WT 
- Firſt, the writ: De end quictum de theolenio kas da ſuppoſed 
to be a mandatory and prerogative. writ only, the proceedings 
upon which muſt end with bringing the party anto contempt. 


(a) Theſe reaſons for the bb in property of Mr. Hargarwe e and the manu- 
error are to be found in the Appendix to ſcript ef Lord Hale, intitled “ Preparatory 
| Hargrave's Juridical Argumente, vol. 2; and | © Notes touching the Rights of the Crown,” 


were drawn up by the learned author of that | cited ante 50g, is alſo at preſent in the poſ- 


work. The manuſcript volume of Reports ſeſſion of the oy. —_—_ 
eited arte 502, is in the poſſeſſion, and the | 
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i = . | 1 learned men. We are called upon to offer our opinion under all theſe 


has undergone, muſt have aſſiſted to throw light upon it We 


We have endeavoured to profit by it, and have ourſelves examined 


. 


IN THE THIRTY: SIXTH YEAR oF GEORGE It. 


upon it, the citizens of London, in their corporate capacity, are not 
the proper parties to ſuſtain thoſe proceedings. One of the reafons 
is, that if toll be taken or even demanded, it muſt be from the 


not to the corporate body; ; and that the party injured i is the only 
party competent to ſuſtain an action for the 1 injury. And this 


| "mn to the | 
Third objection, that no particular damage to any one 18 


have been diſquieted by the Defendants on the occaſion of 
required certain individual citizens to pay toll: that neither the 
the requiring the parties to pay toll, amount to damage or to 
injury, which can be the ſubject of an action. And it is par- 


, ticularly inſiſted on, that nothing ſhort of an actual diſtreſs for the 
4 tolls can be the foundation of a proceeding Sebi af 


be entitled to be quit an TT” 

We have no difficulty in pronouncing at the firſt ears” 
attempt to explain the attachment mentioned in the Regiſter, 
plining. It has not effect until the party has given ſecurity, to 


I the therif that he will proſecute His complaint. The words are, 
A B. fecerit te ſecurum de hn gh oſequends lt does not 


authority only to diſtrain the party by his goods and chats 
actions which concern the realty, has very clearly ſhewn. It follows 
| quietum de theolonio (N. B. 227. A.) ſays, is returnable in the 


bave it; and this attachment is alſo returnable i in a court of com- 
mon law, where, upon the appearance of the Defeindant; : the 

Tlaintiff proceeds to count ee eee mo! 
In a word, this attachment i is that which i is che common i proceſs 


4 8 * 


ans 4 4. * 


4) See Book | iv. : hop. 2. FE. 


tary | it 'is fad; that if judicial proceedings can be founded 


individual citizen, and that the injury, if any, muſt be to him, and 


dated in the count; that it ſtates only, that the corporation 


the Defendants' demanding ' toll, and that the Defendants had 


- fourth objection i is ſtated, on the ground that freemen of the 
5 ty, not reſident, not houſholders, not paying ſeot and lot, cannot 


on the authority of the Regiſter, which is concluſive. The 


uke the body tunc ponas per vadium et ſalvos Plegios” being an 
to compel his appearance, as Sir Henry Finch (a) treating of 
he Pluries ; which Fitzherbert, ſpeaking of the writ De effends 


King” Bench or Common Pleas at the will of him who would | 


a thoſe writs of 1 8 5 which are the commencement of real acdions, N 
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general allegation of diſquicting, nor the particular inſtance alleged, 


and to ſhew, that it is merely an attachment for the contempt of 5 
the King 8 writ, fails altogether. It is ſued out by the party com- 
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called 
King's 


which 1 take to be ſpurious, | I aſk, where did a text writer in the 


not 1900 Ma of land. The Monflraveruat is one of thoſe req 
actions. In the Regiſter it is called Lapuela, que off coram Vobrg 
her breve noftrum de rw” And this ws of Cor i is the 


7 books : : the patlage 1 allude to is in the chapter added to the work, 
which moſt certainly is not to be found in that place in the original 

: edition in F. rench, publiſhed in 1613, with a dedication by the 
author himſelf to King James; ; and it has ede my ſearch, if it 
be to be found any where in that work. Probably it might have 
been found after the death of Sir H. Finch; among the collec- 
Bots of that work: and it may have happened, that the officious 
Zeal of an editor has added to the work that wh ch the better 
judgment of the learned author led him to reject, 5 


8 what ſources did he collect it? and on what authority does he aſſume 


which has. always been conſidered as the higheſt authority to 
which we can appeal in queſtions of this nature, and by Filz- 


: 4 writ, in which there ſhall be an alias, Plaries, and attachment, if 
ET need be. On this firſt point we have never entertaind any doubt. 


| 11 > proper parties to ſuſtaid a ba e on ſhe writ bn 
| quietum de theolonio.. Li 


"the corporation can have ſuſtained ne damage, F ſhalt have oe- 
caſion to conſider, when E come to the examination of the third 
85 objeRion ; at preſent I have to obſerve, that the right inſiſted upon 
is a right by preſcription ; ; that it is the body corporate who pre- 
SET ſeribe; that there ſeems to be nothing i incongruous, and on the 
. contrary, there is an appearance of propriety, in making them 


veſted, | even admitting the right to be of el a { ature, as to be 


"an \ CASES 1 IN as TER TERM 


proceſs on that writ. 8 | 

We find nothing in our r books which in any e counte. 
nances this. objection, except a paſſage in the fecond and ſub- 
ſequent editions of Sir H. Finch's Diſeourſe on Law, in four 


If Sir H. Finch 8 memory. is to be charged with, a 3 
beginning of the 17th century find this doctrine laid down? from 
as clear law, a propoſition flatly. contradicted by the Regiſter, 
herbert's Natura Brevium, a bock of little leſs authority? This 
chapter i in F nch 1 is as incorrect and unfounded i in other particulars 


as in this of the. writ De ende quietum.de theulonio: for inſtance, 


it includes among theſe up productive writs the writ De corrodio 
babende; 3 -which"Fi/zberbert ſtates expreſsly (NB. 231. A.) to be 


The ſecond objeQion is that the corporation of Zondon are not 


One of the reaſons urged in Aa of n objeticn; vis. that 


demandants or - plaintiffs i in a writ of right, in whom the right is 


IN THE THIRTY-SIXTH YEAR OF GEORGE III. 


only or prineipally enjoyed, and fruits of it taken, by the indi- 


Liduals, who. compoſe the body corporate: added to which Fitz- 
berbert ſays expreſsly, that if any are diſturbed, the corporation 


may ſue; The paſſage is in fol. 227. E. And if any city or | 


pies ought to be quit of toll for the merchandizes which they 
buy in another town or place, if any of them be compelled to 
pay toll, all the corporation may bring the writ by the name of 
their corporation, and may have an Alias and attachment there- 
| upon, if need be, with theſe words at the end of the writ: © Et 
« 4 Hrictionem i quam eis ed occgſione fecerit, &c." _ 
A paſſage from the Regiſter, under title, Monſtraverunt, Was 
thought to countenance this objection. It is the rule (for the 
author of the Regiſter is a text writer, as well as a compiler of 
| writs,) that when the attachment was to be ſued, the names of the 
tenants were to be inſerted. But this is explained by the obvious 
necellity of the caſe. In the ſuggeſtion of the writ Homines only 
Ae named: they are not a corporation, therefore the individuals 
muſt ſue; In the preſent caſe there 1 is a ee and therefore 


the individuals need not ſue. Ae 


#F# indeed it be true, that 1 muſt 1 bu: an actual vitrefs, 
or other poſitive damige to the party ſuing, to give ground for 


the ſuit (which the third objection goes to), this will not only 
fortify the ſecond objection, but it will render it unneceſſary to diſ. 
cuſs 1 it more particularly, or to decide upon it; for whether the 
| corporation. can or cannot be ſaid to have ſuſtained damage by 


| being diſquieted by a demand of toll made on ſome individuals; if 


damage be the ground-work of the action, the damages kiving 
been remitted in this caſe, the id of this action is 
TTT bile) olfkaog pur 30. or - 


"But 4 is; it a ole e I t . of en or in 


general policy (if by that is meant the policy. upon which our 
judicature ſtood in old times) that there can be no action main- 
tained without damage, in the ſenſe in which. we | underſtand: 


damage in perſonal actions? I conſider. i it as a a ſubordinate queſtion 
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whether that particular damage which ariſes from actual diſtreſs, s 
eſſential to the ſupport of this een Walen by wit of Do 1 ofe >" "on 


guetuta de theolonto.. Saen 211 M ii ia boese onowe 
Me muſt not enter upon the « examination 3 this queſiion wick: 
the prejudices which the eſtabliſhed courſe of ꝓroceeding in the 


common perſonal actions may have created. We muſt look back 
igto * hiſtory of our Lachen policy at an early; period. We ſhall. 
BS ee” Hom We have 
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PH to DOOR the nature and the end of the actions 3 4 
right as contradiſtinguiſhed from poſſeſſion. We ſhall have to con- 
fider the forms of the ancient proceedings ſimply, and with re. 
feregce to their object and effect; and by means of that reference 
to diſtinguiſh between that which is form only and that which ig 
ſubſtance: becauſe however ſacred our old forms may once have 


been, your Lordfhips are now bound by poſitive law to decide 


in this ſtage of this cauſe, upon the very 7izbt of the caſe, to be 

collected from the whole of this record (if chat right can be col- 
* ſtripped of all the forms with which it is clothed. 

The firſt obſervation which the ancient hiſtory of our law ſup- 


| 1 as applicable on this occaſion, i is, that at the common law, 


in actions founded on the right, no damages were recoverable, 


Damages were fuſt given by Stat. 20 Hen. 3. in Dower and 
Quarentine; other ſtatutes have, ſince that time, given damages in 


other caſes ; but my remain at this ASE in 9 no 0 damages 
are recoverable. : FLAT ; | 

If damages were not originally 1 if the 1555 and the 
577 only was to be recovered by the judgment of the Court; the 


inference ſeems unaveidable, that damages actually ſuſtained could 
not he of the eſſenee of the FR: 10 that Jn er alone was 


2 man in a court of juſtice, who has ſuſtained no damage, let his 
« © right be. what it may? And a ſecond queſtion. alſo occurs, 
« Shall any man be at liberty to drag another into a; court of 


eſſential. Eons” of £044 / 


The queſtion i very e occurs, * 2. « What buſnek has a 


| 3 juſtice, who bas done him no injury han, 


To the firſt queſtion/it may be anſwered, that dene oontro- 
verting the truth of the propoſition, conſidered as a general pro- 


poſition and underſtood in 4 popular ſenſe, that no man ſhall | 
prefer a complaint 10 a court of juſtice SW has ſuſtained no 


damage“) a man may n dunage not eee nor to de 


recompenced by money. 


An extreme jealouſy nia farmarly; reſpedting n matters: 
of right: IF many acts entirely unproductive of actual damage, pe- 


cuniary in its nature or eapable of being recompenced by money, 
were deemed infringements of right, damage to the right ſufficient 


to warrant the owner in ae the Tho We the i in- 


on fringing it, in an action. 2 


Our anceſtors thought that the breath of XZ" A . enn 
nr and indeed this is to a certain extent the langurge of our 


times. 


0.0 ..0 ww a... 
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times.” The recovery of the right by the judgment of the Court 
was deemed-a proper ſatisfaction for the damage ſuſtained, 


Jo the ſecond of theſe queſtions I anſwer, that great care was | 


taken that no man ſhould come inte a court of juſtice without 
having the right in him: but the protection againſt vexation from 
unfounded claims was, in the ſpirit of the times, by the amerce- 
ment pro alſo clamore. In a higher ſtate of civilization, and when 
men's rights are better underſtood, and better protected, we make 
| fatisfaction to the party dragged into court and called TT to 
reſiſt an unjuſt demand, by giving him coſts. 

It ſeems to have been the policy of former times to open the 
 freeſt acceſs to courts of juſtice, and to offer to all men who had 
light, the ſanction of the judgments of the courts, for the eftabliſh- 
ment, ſecurity, and preſervation of it. | 
If the party againſt whom a writ iſſued did not week to conteſt 

| the right, he diſolaimed; and if he did not come at the very firſt 
day he was liable to an amercement, though he diſclaimed. 
Upon the diſelaimer he was not ſimply diſmiſſed, but the de- 
mandant had judgment to recover the right. At this diy in 
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Vare impedit the biſhop diſclaitns, that is, claims nothing but as 


ordinary, The judgment as to the right paſſes againſt him upon 
his disclaimer, and there is no N WINE or not he did 
aQually interrupt the patrons | 


Upon examination of the different writs & rh, it will be 


| ber that almoſt ere if the 5 (of was s of 4 vature to Whit - 


upon 3 | a ſuppoſed interruption. A Liftreſs taken in con- 


travention: of the right i is one of the inſtances; but it is to be 
oblerved, that theſe writs are formularies framed for the purpoſe 
of bringing the right into diſcuſſion, like thoſe of the Pretor; and 
though in praſcriptis verbir, from which the ſuitor could tiot depart 


without hazard of loſing his writ, there is tlie moſt direct authority, 


that in many caſes it was not neceſſary that the a& of interrup- 
tion ſuppoſed: by the writ ſhould have actually taken place. 
Such was the form in every one of the ſix Brevia anlicipantia, 
as. Sir. Edtoord Cole quaintly  ealls them. This appears by the 
Prevedents 1 in Reftall, under esch of thoſe heads, and by the text 
| of Filzherbert, The matter ſo ſtated muſt have been were ſuppofal, 
and a mere formulary, ufed to introduce the maxter of right in thoſe 


caſes. If the writs of Monfiraverunt,' Mg gur, and Ne mjnfle ve 


* be 2 before the diſtreſs tale, the” Warfantic chu 
before 
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tion taken out, and the Curia claudenda before an 
The Mayor, 5 y damage 


of the anſwer given to it, that though the mandatory writ might 


is no ſuch previous mandatory writ, the Audita a guerela for in- 
Aance, and the Curia claudenda. 5 


Writ of Monſraverunt or * not, be to weigh e in the 


they could by law claim to be ſo quit, as was the caſe of tenants 


for toll, it was an obvious remedy to apply for the mandatory 
- writ from the crown to its own officers,” and this would moſt fre- 


: there's mult be an appeal ko. Me mw” | POND as it ſeems to me, Was 


1 


: CASES IN EA S TER TER * 
1555 8 hy e been impleaded, the Audita guerela leckte envoy. 


actually ſuſtained for want of incloſing; - of neceſſity the matter of 
form, alleged could not be true. And the obſervation admits not 


iſſue, the remedial writ could not; for in ſome of the caſes there 


In the courſe of theſe , IR it "his how ſaid, (though 1 
chile it was not much preſſed i in the argument at your Lordſhipg 
_ that this writ De eſendo quietum ae theolonio was included in 
Sir Edward Cole's enumeration under: the head Monſtraverun 
1 conceive that the foundation of the argument lies deeper ; ; that 
in a writ the ſuggeſtion of interruption. or damage is mere form; 
and that, whether the writ. De «endo quietum de theolonio is a 


argue... 

But if it ſhould be thought witch to examine this argument, 
thus far at leaſt is clear—This writ is intimately! connected with 
the writ of Monſtraverunt; it is confeſſedly of the ſame nature, if 
not the writ of Monſiraverunt. Probably it was formed upon the 
writ of Monſiraverunt under the Statute of Męſm. 2. which di- 
rects, that where a writ is found i in one caſe, and none in another 
requiring like remedy, the clerks in the Chancery may agree on 
a writ, or adjourn the Plaintiff to the next parliament, when the 
Writ would be formed under the, e of: Ty tags th and his 
council. | 110 

I. will Was: a e as to 6 . of this writ De 
effendo gquietum de theolonio to the maturity in which it is found in 
the Regiſter... Tolls are, generally ſpeaking, derived from the 
crown; many of them were part of the revenues of the crown, 
collected by the bailiffs and officers of the crown. When the crown 
had granted to any deſeription of perſons to be quit of toll, or 


in ancient demeſne; if the officers of the crown diſtrained them 


quently. be effectual. But when tolls were granted out, and 
became the private right of other ſubjects, the writ would not 
be obeyed; ; the grantees could not in juſlice be concluded by it; 

5 the 
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the courſe. of proceeding upon the writ De Hendo quietum de 
3 theolonia deviſed upon the plan of a writ of Monftraverunt, as in 
confomuli caſu. It is highly probable that the King's name might 
have been originally joined with the Plaintiff's in the ſuit, as was 


formerly the caſe in prohibition: but what a mere form that was, 


may be collected from the proceeding i in prohibition going on 
very well at this day without it. 
J could go farther than conjecture as to this I ſhould "Tal 


that this writ was a writ of Monftraverunt to the purpoſe for 


which Sir Edward Coke has mentioned that writ. Whether it 
ought. to be 10 conſidered or not, and admitting, for the ſake of the 
argument, that the form of this writ requires that it ſhould be ſtated 
that the party had been diſtrained upon; ſill it may be maintained, 
that this 18 but form, and that the truth of the fact i is not neceſ- 
fary to the ſupport of the ground of the action, or to Warrant the 


judgment. So 
Acaſe in the Year-Books 1 Ed. 3. vs 45. 5. will maintain and 


illuſtrate this propoſition. © Candifh Serjt. demands judgment in 


« Monftraverunt of the. writ, becauſe they have not declared how 
3 they were grieved, whether by diſtreſs, or otherwiſe, nor on 
6 « i what day. — — Helknap Serj. We have ſaid, we brought a pro- 


« hibition to you, after which you diſtrained us for other ſervices | 


« and diſtrained the tenants.—Kirton ]. Lou ſhould have ſaid 
« bow many beaſts, for you are to recover damages; you ſhould 


« therefore declare how you are damnified.—T; Bor pe Ch. J. By : 


« their {uit they are to diſcharge the tenancy, as in a Ne ixjuſtè 


« veres at common law; and for demanding without more they ; 


« ſhall haue their aclion; and if they are not damaged it will 


„ excuſe you from damages. A man ſhall have a, writ of Meſne, 


« * though he be not. diftrained, and ſhall recover the acquittal Pro 


* loco et tempore; but he Hall be diſcharged of the damages; 
and ſo ſhall the land bere be diſcharged, and you excuſed * 


10 * damages 
I need not obſerve to your Locdikips, that 71 doubts have at 


any time been entertained, whether Sir Edward Cole s doctrine 
in Co. Litt, fo. 100. was founded, here is a judicial authority 
which goes a great way to ſupport it. Indeed it was not likely 
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that he ſhould have broadly ſtated ſuch an enumeration of the 


Brevia anticipantia without ſufficient ground. 


There was another caſe cited at the bar 0 the 1 


| which went il Hunter, to Jupport Sir Edward Cole. I may add, 
6 3öoof Mo that 
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that Fitzberbert and Sir 2 Finch both adopt this dofrine, 28 to 


ſeome of theſe writs: and if the reaſon for allowing the writ of 
The Mayor, 


Warrantia chartæ to be ſued out, before the party 1s impleaded, 


will ſupport the doctrine as to that one caſe, I need not obſerve 
to your Lordſhips how that will break in upon the whole train of 


reaſoning for the defendant in error. Why is a man who has 
ſubjected himſelf to a warranty, to be dragged into a court of 


juſtice unneceſſarily, before he has been called upon to perform 


his engagement; before the Plaintiff has ſuſtained any loſs ? Is it 
* juſt that he ſhould be haraſſed by a ſait which was not rendered 


neceſſary, for the mere accommodation of the Plaintiff, and to 
better his ſecurity ? The ground which is peculiar to this writ 


will not bear it out. The foundation muſt be made broader or the 


edifice will fall. | | 
If diſtreſs, fuppoling it to have been alleged i in the count, would 


in a caſe of this nature be deemed matter of form only, your 
Lordſhips will hardly think it neceſſary to enter into a critical 


the parties have appeared, and waving all queſtion as to the 
formal part of the caſe, have joined iſſue upon the right, and 


examination of the force of the words require | to yield toll,” and 
the difference between requiſition and diftreſs in this caſe, in which 


there have been a verdict and judgment upon it. 


N 40150 ſubject of a mere perſonal action for damages, is indeed a 


But let this examination be entered into. Diftreſs, conſidered 


very different thing from claim and demand ; but, conſidered only 


as it affects the mere right, it differs only in degree. Both im- 


peach the right. And why ſhould not a man who makes a claim 
againſt my right, be put either to ſupport that claim, if he can, or to 
renounce it by diſclaimer? Let it be remembered, that claim was 


conſidered by the common law of this country as a very ſolemn 
aſſertion of right, and was therefore as often as it interfered with 


the right of another, conſidered as a very ſerious attack upon 


that right. As a proof of the firſt branch of this propoſition, 


would remind lawyers, that claim prevented a deſcent from tolling 


an entry; and they will alſo recollect the effect of non-claim i in 


fines, and many other leſs ſolemn caſes. For the latter branch they 


will find a writ of right grounded altogether upon the adverſary's 


| rg made a claim. I allude to the writ of Quo jure. 


1 will give your Lordſhips the trouble of liſtening to Firzberbert's 
ccount of the writ of (a) Wo fs becauſe I think | it Ly r 


* 
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to another part of the argument. The writ of Quo jure—Where 
« a man hath land in fee, and another claimeth common on that 
« land, he who owneth that land ſhall have this writ againſt that 


4 commoner who claimeth the common, and the writ is ſuch, 
4 Rex vic. &c. Si A. fecerit te fecurum, Ec. tunc furmoneas, &c. 


« B. quad fit, &. oftenſurus quo jure exigit communiam paſture 
« in terrd igſius A. ficut idem A. nullam hahet communiam in terrd 


« ih us B. nec idem B. ſervitium facit quare communiam in terra 


« iþfrus A.  habere debet, ut dicit; ; et habeas inde & c.“ And 


4 this writ is a writ of right in its nature; for when the Plaintiff 


« hath declared in this writ, the tenant ſhall make defence and 
« ſet out his title to the common, and allege ſeiſin thereof, 
« and the eſplees, et quod tale fit jus ſuum, Mert, &c. as the de- 
« mandant ſhall do in a writ of right: and then the Plaintiff m 
the Quo jure ſhall make defence and deny the ſeiſin alleged by 


the Defendant, and 1 the 2 ” pon the mere right, ir by | 


« pattail,” | 


Your Lordſhips perceive, that the only matter of complaint 


ſuggeſted 1 in the writ Was, that the party claimed a right of com- 
mon. But Fitzherbert's account of what was to be done upon 


| this writ goes to the very foundation of this third objection. It 


plainly evinces, that the ſuggeſtion of the writ was mere form on 
which nothing turned. The tenant was to ſet out his title; the 


plaintiff was to deny a ſeiſin and join tlie miſe upon the mere rhe, : 


To claim liberties and franchiſes without right was uſurpation 


upon the crown. The writ of Quo warranto proceeds upon claim. 
Claim was always one of the legal 90 in which rights were 
- afſerted in courts of juſtice, Franchiſes were formerly claimed in 


the ter, they are now claimed in the Exchequer. The writ De 
libertatibus allocandis iſſued upon claim made to the juſtices, Fits, 
229. B. Your Lordſhips will recolle&, that the moſt ſolemn 
alſertion of right, Wicht the hiſtory of this CONE can furniſh, 
was by claim (a). | 

The preceents mn writs in the Regiſter a are frequently 5 quare 
«7 Arinxit © but there are ſeveral forms of writs in the Regiſter 


under the title Monftraverunt, and other titles, where the ſug⸗ 


geſtion i is & quod eel In e the party is com- 


"fn His Lorathip bas alladed. to LP] 6 « do im 8 and ;nfilt 0 opon all and 


words in the declaration of right recited in | ** fiogular the premiſes as their pndoubied 
Wil. 21 as i. 2. c. 2. Vit, © and ee 1 e and liberties,” Rk | 
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recovered as well as the right, and that they were offered to pro- 


5 a clear diſtinction between the right and the accidental Pecuniary 
1 ſuſtained in reſpect of it. : 


ä aha nature of the remedy, authority in law, or upon precedent, 
can it be maintained, that the action does not lie, or that the count 
is bad, becauſe no actual diſtreſs has been taken or even ſtated to 


not houſeholders, and not paying ſcot and lot (a). If this were ſo, 
: that the individual citizens of whom toll has been demanded, are 
not brought within the preſcription as laid? There i is no opening 


is, as an objection to the preſcription : as laid, . becauſe the verdict 


- void. But if Sir Edward Cole 8 opinion, as ſtated by Bulſirode,! 18 
3 well · founded, that a citizen without reſidence is not in judgment 


y To £ x 
* 3 7 | 
6-58 
: 
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ed quod non exigat; he is required to ſhew quare « exivit, 
There are alſo under title De ęſendo quietum de theolonig ſome 
writs in which there is no ſuggeſtion of a diſtreſs. L ought not 
to omit mentioning, that there are to be found i in Raftal precedents 
of iſſues: joined upon the fact of interruption ſuggeſted in theſe 
writs, I believe, the fact of the taking a diſtreſs. But, in thoſe 
inſtances, there being no denial of the right, the party had judg- 
ment to recover the right. Probably i it will be found that thoſe 
iſſues were offered in caſes where by ſtatute damages might be 


te the party from the damages. However underſtood, they make 


And therefore, neither upon the W or aan af: the law, 


have been taken. e 
The fourth objection remains to be ee 
The ground-1 work of this objection is, that the preſcription 

to be quit of toll does not extend to mere freemen, non-reſidents, 


how 1 1s the objection upon this record to be ſhaped? Is it an ob- 
jection i in law to the preſeription as laid? or is it the objection 


for the objection in either way upon this record. 
The ſtrongeſt way of putting it (if the act of 1 for 
en the cuſtoms, c. of the city does not ſtand in the way) 


would be no protection againſt an ohjection 7 ſtated; and the par- 
ticular ground of objection would be, that a preſcription for all 
citizens without reſtriction or qualification is unreaſonable and 


of law civic, then t the cives in the preſcription muſt mean citizens 
refidents 296 the averment chat the ſeveral perſons of whom toll 


(a) tr a 8 caſe FP" The Carpe, | ths jury, under the dete of the Cour, 
ration of London . The Corporation of | found that a freeman of London is not ex- 
Liverpool, which was tried at bar in the | empt from toll, unleſs he be reſident, in- 
Court of — in Eater Term 1799. habitant, and in ſcot and lot. 


was 


Oe: 


IN THE THIRTY-SIXTH YEAR OF GEORGE III. 


was s demanded were cives, is tantamount to an averment that they 
were citizens reſident, which removes all objection. 


I civis is in judgment of law a mere general term, we have 1 
| heard upon what grounds of law it is to be argued without the aſſiſt 
_ ance of facts which are not upon this record, that the preſcription 
cannot extend to citizens in the largeſt ſenſe of the word which the 
u will adopt. It muſt be firſt accurately defined what is 


© of that deſcription were in judgment of law capable of taking the 
benefit of the preſeription: and that muſt be reſolved in the ne- 


gative, before the objection to the preſcription as laid, could ariſe; 
all which may perhaps be matter for very ſerious diſcuſſion hereafter. 


rities in the caſe. of priſage ſeem to have no neceſſary application 
to the right to be quit of tolls, except as far as they go to main- 
tain Sir Edward Coke's poſition, that a citizen without reſidence 


given, will not aſſiſt the objection to the preſcription as laid. 

As to the practice of ſelling the freedom, and conſequently 
felling the franchiſe, and defrauding the crown and its grantees 
of their rights, it is an anſwer to ſay, that upon this record, out 
of which we muſt not travel, it does not appear, nor can we take 
notice, that the freedom can be ſold, or that it has been ſold to 
the perſons deſcribed. as citizens upon this record. The facts 
therefore, out 'of which the eee in Wy 1 is to o ariſe, ; are not 
before your Lordſhips {© 

In this and in other reſpeQs, i ſeems to be a mixed conſidera- 
tion of fact and of law, and for i inquiry by the jury what ſort of 
citizens were to have the benefit of this preſcription ; as it cer- 


F which the preſcription required. Iſſues having been joined upon 
both points, and the jury having decided upon them, and the 
facts upon which they have decided not being before your Lord- 
ſhips, we cannot adviſe your Lordſhips to enter further into this 
fourth objection. TD „ 

Ibis attempt to revive a e of proceeding, which: if not 


the ſubje& of ſome animadverſion. This however may be ſaid 
for it; that it has conducted the parties by a very ſhort road 
indeed, if we compare this record with our modern pleadings, to 
Tues en what the parties ane at the time to be che uy 


71 * 
l. 


citizen; and then it would be to be conſidered, whether all 1 


At preſent I ſhall content myſelf with obſerving, that the autho- 


is not in judgment of law a citizen; which, for the reaſon I have 


tainly would be, whether the individuals had the qualification 


obſolete, has certainly for a long time gone into diſuſe, has been 


923 


1796. 
— 


The Mayor, 


&c. of 


Lon Don 
8 
The Mayor, 
&c. of 
LynnRecis 
commonly 
called 
KINd's 
Lyns, 


a 
{| 
. 
. 

? 
L 
1 
its 
14 


Tue Meyer 5 
Ke, of 
74 c 


The Mayor, | 


Ke. of 

LyxxReem, 
commonly 
called” 
RI1NG's; 


EI. 


0 


- CASES..IN-. EASTER TERM. 


1 in Ace with them, free. from all jbe,embarraſſinents which 
forms and words are too apt to create. And I. muſt ſay, that if 
theſe. writs, of right could be proſecuted without the delays in 
proceſs, eſſoigns, Sc. with which they are burthened, it would be 
much for the benefit of. the ſuitprd e more of them Ms be 
introduced. into practice. ITS 


Upon the Whole of the .caſe I 9 0 K-52 am now to. offer 


— 
1 ; 
21 
. 3 
Wm 


to your Lordſhips the unanimous opinion of the Judges, that the 


: matter in. this record, was PAGER: to Fe, the original Plaintiff 


in, the aQtion, to recover. 


11 8 S @ : #/ bb 


After hearing the opinion, of - Judges, the Hauſe. on the 


ITE 


motion of the Lord Chancellor, reſolved, that the Judgment of the 


the Court of Common {6s atfir! 


May th. 


Under a co- 
venant by a 
leſſee of a 
coal - mine to 
a moiety 
of all ſuch 


' ſums of mo- 


ney as the 
coals there 
raiſed Hall 
fell for at the 
| pit's mouth, 
the leſſee was 
© held liable to 
pay a moiety 
of the mo- 
ney which 
' the coals, 
though ſold 
_ elſewhere, 


vould have 


produced 
at the piss 
mouth. 


L124 ak . 


Court of King" Benet ſhould, be reverſed, and the Judgment of 


$1535 


- 


PT OTE - Crayvon « v. . Gunzand.. biz 


Pl was a . to. a. en in covenant, and the 
ig een Vas, Mhether us der a demiſe of a coal: mine at a 
certain yearly; x rent and . part or ſhare of all ſuch 
- laune, of money as 11 or an part of, che cannel ta be. gotten by 

« virtue gf the f aid | indenture_ ſpall ſell; fort. the pit's mauth over 
„ and above 44. the baſket” the Plaintiff (s); was entitled to claim 
one half of ſuch fi ſums of money. as had been, produced by the fal 


of the cannel af other Places than at the pit-mouth, it being, averred 


that the cannel, if ſold. at .the pit-mouth, would. have produced 


above 44 Fer. baſket? 5 the d . 
7 Zern R Rep. 676.) 6 'F FETAL at length on Error 


11 #6. 4 


The opinion of the b was this flax delivered "jg 
| Exn RE Ch. 91180 {Ye £078 8e that it may ribs called re 


an Sf 


«# »,/ *.4 


# r 4 


5 all "coals, n not. {Sa 125 * coal aj fhould. 5 B "ty the 


| . demiſed, ſhould go to the leſſor, the owner of theſe 


7 collieries, "The, que i 


þ tween, us has been, whether the parties 


5 have uſed the proper and effectiye means to carry this, intention into 


execution ? The Ripulatipp ! is, that the leſſor ſhall receive a certain 


24 4 as 


= Proportion. of the, price, which. the coals raiſed ſhall, {ell for at. the 


pit mouths, 7 Probably, all dhe cga 92 E fai Ware, 3 i time: when 
00 There were or aan to Plant, bar the death of on was ſoggeſtes on ein 
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: n Was made, ſold by thoſe who raiſed them at the ir- 3 
| mbath; and as long 3 as they continued to be ſo ſold, the proviſion for 
bersing to tlie leſſor his proportion of the profits would be ſuffi- 
cent. In point of fact, large quantities of the coals raiſed have for 
fome'years Taft paſt not been ſold at the pit's mouth, but have been 
ſold at other places by thoſe who raiſed them. My Brothers are 
of opitiion, that the change of circumſtances ſhould not be allowed 
to defeat the" intent of the deed, and that to effectuate that intent 
che Words . ſhall be ſold for at the pit? s mouth” may be conſtrued 
60 es GEL to * fold's at © the w_ $ mouth, 5 and I 3 


Arbcken, there ht" be an Werben what (che 8115 were wortk 
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tb be lol at the pit's mouth, and that the proportion of the profit to 


be rendered to the leſſor might 1 in that manner be aſcertained, and 
that this would ſupport the preſent aftion. The point upon which 
I differ from my Brothers is this: 1 am apprehenſive that the 
Words «hall ſell for at the pit's " mouth” will not bear ont the 
; conftruQion which 1s put upon them. I am quite ſatisfied that the 

| parties did not mean'to uſe them'\ in ſuch A ſenſe, but on the con- 
try, they uſed them in their plain and obvious ſenſe, in Which 
the terms of the covenant are adapted to that mode of ſelling the 
cbals raiſed which prevailed When the leaſe was made. 1 believe 
tlie ſubſtaritial juſtice 'of the caſe will be reached by the opinion 
| whic my Brothers have formed up6n this deed, and 1 can only 
add, that Lam forty T cannot cre i myſelf to ſubſcribe Wo 


Per Ciriam. wh Fallen fort the Plaintiff (a): 


0 This Judgment e open error in 5 Lg kuck. See 7 T. &. e 
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18 was an ene privting! add publifhing in . 
1 paper called. The Times, under the title of * Law Reports, 
af libet on the Plaintiff... It imported to be an account of an 
application to the Court of King's Benth for am information Againſt 
the Plaiatiff- and a Mr. Bingham, both juſtices: af the W 9 for 
Hampſhire, for refuſing to licenſe an inn at Goſports.'. et 
The ground of the application, as moved by Mr. 1 


1 action 
cannot be 
maintained 
for publiſh= 
ing a true ac- 
count of the 
proceedings 
of a court of 
Juſtice, .how- 
ever injurious 
- ſuch publi- 
cation may 


U | the ab 4 ene with the landlord of the i jun- „ 
1 an individual. 


LASHES y 
4 
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. 
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W 30 e Whether e walten een odpht wot to be pleaded? 


Walrus R. 
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Crs to God: a pretence for refuſing him a licence, thereby 10 
compel him to ſurrendera very beneficial leaſe to his landlord, The 
ſuppoſed libel, which was ſet out verbatim in the declaration, ſtated 
the circumſtances of this charge very diſtinctly, and concluded by 
chewing that the rule was not granted, becauſe there was no affida. 


vit on the part of the proſecutor of the magiſtrates having had 


due notice of the motion. The Defendant pleaded the general 
. and at the trial, after the Plaintiff had proved the publication 
of the paper in queſtion by him, produced as witneſs a perſon whom 


: | he employed to collect legal intelligence for the uſe of his paper, 


in order to prove that the report was a true and faithful account 


of what. paſſed in the Court of . King's Bench upon the motion, 
It was objected on the other fide, that this defence ought to have 


; . put upon the record, and could not be given in evidence 
. under the. general iſſue. This objection however was overruled 
by Eyre Ch. Juſt. who i in ſumming up, told the Jury, that though 


. the matter contained i in the paper might be very injurious to the 


He ; 


| character of the magiſtrates, yet he was of opinion, that being a 
true account of what took place in a court of juſtice which is open 
19; all the world, the publication of it was not unlawful, The 


5 Jury found a verdict for the Defendant. e eee 


A rule N. if for ſetting aſide this verdict haviog ae ds on 


"i former day, upon two grounds, ſt, That the matter given in 
evidence did not amount to a defence in law; and adly, That ſup- 

poſing it to be a good defence it ought to have been pleaded in bar 
to the e and not od: in Ghlenes under the. general 


n K 


CM WES IT 


| oa Firſt, bee the Defendant was at e to give in 
evidence under the general iſſue, that the account of the caſe pub- 

_ liſhed was a true account? Secondly, whether at all events it is 
not a libel to publiſh. what did actually paſs in court, if i injurious 
td the character of the Plaintiff? It may be admitted, that a De- 


fendant cannot juſtify an aſſertion on the ground of its being 


Rt 
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ttue, without ſpecially pleading. ſuch juſtification. . But in this 
cee the libel was not Juſtified as true, but evidence was merely 

1 0 called to chew that the account publiſhed i in The Times was a true 
account of what paſſed in the King's Bench. Many cafes may be 

dcetied to thew that the Defc 

RR, of ſpeaking particular words. As in the caſe of giving the charac- | 


by my . 2 ter a a os which was: i awe $048 Logs Hee at M 
Prius 


ndant is entitled to prove the occaſion 
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Pf (a). Or if a man repeat an injurious affertion expreſſing his 
concerti of its having been made by another, and without any 
intention of doing an injury himſelf (5). In Cro. Jac. go. a cafe 
+ eited of a clergyman, who in his ſermon quoted a paſſage from 
Fox's Book of Martyrs, ſeandalizing a perſon then preſent ;- on 
action brought againſt him, and the general iſſue pleaded, he gave 
the matter in evidence, and it was held that it being delivered 
but as a ory and not with any malice or intention to ſlander 
1 any, he was not guilty of the words maliciouſly.” $0 it is not 
actionable for one to tell another confidentially. not to truſt a 
4 tradeſman: for it is only by way of counſel. Vunſpibe v. Cleyſon, 
Co. Elia. 541. The ſame doctrine was laid down by Pratt, Ch.]. 
in the caſe” of Zerver v. Dawjon, Sittings after Term, 5 Geo. 3. 
CB. Bull. N. P. P. S. edit. 2. If the account publiſhed by the 
Defendant be a libel, no man can report a caſe decided in a court 
ol juſtioe reflecting upon the character of another. Suppoſing the 
| fads contained in the affidavits on 'which the motion in the King's 
' Bench was founded to be falſe, the deponents are liable to be in- 
| diRed:' A counſel is juſtified in ſtating what appears in his in- 
muuctions, but he muſt not go out of his (c) way to vilify. In this 
_ tranſaction nothing of that kind appeared. The Defendant there- 
| fore might lawfully report what the counſel might lawfull y ſay. 
© Adair and Marſhall Setjts. contra; 1, The matters given in 
evidence did not amount to a defence in law. 2dly, If they did, 
they ought to have been pleaded. It may be admitted, that the 
parties, counſe] and witneſſes in a cauſe are exempt from an action 
of fander, provided the allegations be made in a court of com- 
petent juriſdiction, and be pertinent to the cauſe, Waterer v. Free- 
man, Hob. 266; Weſton v. Dobniet, Cro. Fac. 4432. ; and Alley v, 
Younge, 2 Burr. 807. It has been held, / that /candalum magnatum 
would. not lie for bringing an unfounded charge of forgery 
apainſt à peer, becauſe the charge was exhibited in a court of 
Juſtice. _'Lord Beauchamp v. Sir R. Groft, Dy. 285, a. For the 
fame reaſon an action will not lie for a falſe charge before a juſtice 
of the peace. Ram v. Lamley, Hut. 113. and fer cur. Cro. Far. 
| 432, or for a falſe charge in a plea. hid. So no action lies 
aainſt a witneſs for a falſe charge. Harding v. Bodman, Hutt. 11. 
Brownl. 2. 8. C. and Buckley v. Mood, Cro. Els. 230. 80 a 
counſel is not liable for falſe and 1 injurious words, though not pre- 
ciſely pertinent to the iſſue, if they were in mitigation of damages, 
00 Bd fab "A Steuen/en Ce. Sitt. | was exprefily recognized in Weatherfen V. 


Wi oft, after F. 6 Gro. 3. K. B. Bull. V. P. Hawkins, 1 Term Rep. 110. 
(5) 1 Lev, 82. 


48 2 2. Tue doQrine of the above eſe A Brook v. Montagne, Gro, Said 
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. and ne PPE. them by inſtruction of his client. Brooke v. Monta- 
8 gue, 1 Roll. 4b. 87. The reaſon of the privilege in the above 
2 caſes is that the ſuit is legal, though the foundation of it is falle; 
Nate and-Lord Coke ſays, 4 Rep. 14, 6. © If actions ſhould be Permitted 
aft. in ſuch caſes; thoſe who have juſt cauſe of Sompleiut would not 

| dare to complain for fear of infinite vexation.“ Beſides © there 

' « can be no ſcandal if the allegation be material, and if it is not, 
„the Court before whom the indignity is committed by im. 

181 material ſcandal, may. order ſatisfaction and expunge it out of 

the record, if it be upon the record. ” Per Lord Mansfield, 

10 Burr. 810. This privilege however being ex neceſſitate. has al. 

Mays · been conſtrued! ſtrictly and confined: to the above caſes. If 

a man exhibit a falſe charge in a court which has no juriſdiction, 

-86 ePlopyiii e Su. Greber, ur v. Mood, 4 Co. , 5. 
ä lor, 5 _ os . is ben 7 av alſo that a 

offs charge athough made in a court of competent; juriſdiction, 

4 tal ed of elſewhere at darge i Ls. libelloas, 4 Cv. 14, l. (a) and Juſtice 

_ "medley, March. 76 05 and this hag been expreſsly held of a 
„ Petition to the King containing ſlanderous mattes, | Hare v. Milkr, 

3 Leon. 138; and of a petition to the Hoiſe of Commons. Lale 

v. King, 1 Saund. 132. (% 1 Lev. 240. 8, G. 1 Sid. 241.8 C. 
ang. of the publication of proceedings in prohibitiqn, - Waterjield 

V. The. Bifbop;of Cbichgſten (d), 2 Mod. 1 50 Lord Mansfield often 
mentioned that Lord Hardivicſe granted an attachment againſt 

an attorney Wh publiſhed his, brief after the trial of a cauſe, 
deeming it a libel. There was alſo an action in this court againſt 

the preſent. Defendant, for publiſhing an account of a trial in 

the King's Bench before Lord Kenyon, in which ſome ſevere 
animadverſions made by his Lordſhip upon the Plaintiff were {ct 

forth; and Lord Loughborough, before whom it was tried, held it 

a libel, and a verdiẽt was found for the: Plaintiff. The late caſe of 

Te King v. Lord Abingdon, Eßb. N. P. C/ 226. is an authority on 

this point. There it was held that. a publication by the Defendant 
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the 
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of a ſpeech which he had. made in the Honſe of Lords containing 5 

7 t 

i = Alauderous matter, was a libel. The only diſtinction that can be ; 

EN taken between the caſes, 1s, that the. preſent Defendant is not as 3 

V the Delendant 1 in that ral was een intereſted. in, or p patey to 5 

_—_— e (e) 6d quere, "ir that caſe warrants this | dere, 4 the pain ;nfited on 5 15 al - tf 
MM 5 „ A400 7 „„ | | Marſhall Serjts. are very fully diſcuſſed. mu 

) Vid. etiam Rex v. Selten, 1 2 (4) Sed wide what is ſaid of this caſe by Ca 

Ran. 8 Lawrence J. 8 Term Rep. 297., who ſhes | 

RG 5 5 (e) In the notes on 1 this caſe by Mr. Serj. that the charge againſt Haterfeld was ſor 4 f 

T Williams, in his late learned edition of Saus - 1 pablifhing a falſe accountof the proceediogs. . 17 


alto dixit without malitios? has 


v. Beore, 1 Ld. Raym. 417. 


Parkes, Orv, 51. Noy 35. S. C. and Moor 459. Anon. 
ing a ſcandalous matter 18 according to Lord Holt ſufficient to con- 
ſtitute a libel, for i it perpetuates the memory of the ſcandal; though 
t the copy be made by a clerk in writing an indictment, or a 
ſtudent a note, it is not lo, becauſe not done ad infamiam. Rex 
2 Salk. 417. 12 Med. 220. It is 


. 18 THE THIRTY-SIXTH YEAR OF GEORGE III. 
the original ſcandal, and therefore no malice can be inferred 


whereon to found a criminal proſecution, 
prive him of his civil remedy; for in a declaration for ſlander 


But this will not de- 


been held ſufficient. Mercer v. 
Copy- 


® now. perfedly ſettled that every one is anſwerable for the ſlander 


5 Bull. N P. 10. Ed. 25 


a. 


counſel, and in Aftley v. Younge, 


Defendant had not. 


; 2.4 F * 


12 17. 


(u) Fid. etiam Devi . Lal, 7 Term 1 


0 See the reference to this caſe made by | 


| which he reports of another, Her 8 5 . Ch. * 6. ah: 7 FI. 


With reſpect to the Ke en it will be Ferhey to con- 
ſider, the allegation. in the declaration. 
account. of what Paſſed i in the Court of King's Bench, and it was 
not ſtated that the Plaintiff and Mr. Bingham did what was there 
og ro them, but that certain things were there aſcribed to 
The truth of this account therefore, not the truth of the 
5 5 ated ſhould have been ſpecially pleaded in Juſtification. 
The general iſſue is either a denial of the publication, or that if 
publiſhed: by the Defendant, the words are not aCtionable. 
rule is, that where the Defendant admits the publication, and 

that the words are ſlanderous, but means to juſtify under the 

occkRon' of their publication, he ſhould plead that juſtification 2 
ſ ecially, ; in order that the Plaintiff may have notice of the nature 

of the defence. . 3 Underwood. Ve Parks, 2 Str. 1200. 


The libel purports to be an 


The 


This was 


done in "Brook V. "Montague, cited on the ocher ſide, where the 
Defendant: pleaded that he ſpoke the words imputed. to him as 


that the ſcandalous matter Was 


contained in an affidavit made by the Defendant in the King's 
euch in his own defence. The pretent differs materially from 
the caſes relied on, vV!S of a miſtreſs giving in evidence her being 
called. on for a character of a ſervant, and of a friend having ſpoken 
of a * tradeſman' s credit by way of advice; in thoſe caſes the par- 
ties uttering the imputed icandal had a Tu to full, Ve this 


* The Court were of opinion that this aQion could | not hag main- 
tained, but ſome doubts being, entertained -upon the bench whe- 
ther the matter of jullification ought not to have been pleaded, the 
caſe ſtood over; and no Judgment was ever given (b). 


8 ]. jn bis oo abns on the — of 
The King v. W e 5 Term NO 298. 
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eszEs IN EASTER TERM 


REGULE GENERALES. 


T 18 ORDERED, That from and hs the laſt day of this preſent 
Term, no fines which ſhall appear to have been acknowedged 
more than twelve calendar months, fhall be permitted to paſs the 
King's Silver Office without a rule of the Court, or an order unde: 


the hand of the Lord Chief Juſtice or ſome other Judge of this 


Court; and that where the conuzor or conuzors ſhall be all living at 


the time of making the application for ſuch rule or order, an affidavit 
call be made thereof. And in caſe any or either of the conuzors of 


ſuch fine ſhould not then be living, an affidavit (hall be made ſtating 
the time of the death of ſuch conuzor or conuzors, and the applica- 


tiom in ſuch caſe for a rule or order that the ſaid fine may paſs the 
King's Silver Office" ſhall be made to the Court by motion, if in 


Term time, or if in Vacation to the Lord Chief Juſtice or ſome 
other of the Juſtices of this court, at his chambers; and that the 


rule or order in ſuch laſtmentioned caſe, when obtained, ſhall be 
_ filed with ho e To:016 Vf the 1 5 5 at the ONE s Sibver 
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Ars 18 ORDERED, That 8005 kits ths the Pry rs of the next 


Term, in all actions requiring bail, the Defendant ſhall not be 
permitted to enter into the recognizance ; but the bail ſhall each 
of wem erger into 0 1 apyric of double the ſum ſworn t to. 


| By the e AO 
Org: e e 7% Evzz. 
en e F. BurLEx. 
„ . | » 5 5 i HzaTH. 
J Rook. 
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AR GUED and DETERMINED 


IN THE 


Court of COMMON PLEAS 


1N 
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la the Thirty-ſixth Year of the Reign of GEOROR III. 


Don < on the ſeveral demiſes of 195 wy Others v. 
1 Axcnes. and Another. 


. L 1 urs 5 cjectment, for certain ene in the pariſh of Tottenham 


Wi in the county of Middle ger, came on to be tried before Eyre 
| Ch, $5 at the fittings after Hilary Term 1796, when a verdict was 
found for the Plaintiff, ſubjeR to the 2 * the Court, upon the 
fellowing caſe :— | 

© Francis Bowyer being ſeized of the tenements and. premiſes i in 
te declaration mentioned, in his demeſne as of fee, by his will, 
dated the 21ſt of Fanuary 17 79. duly executed and atteſted as the 
aw requires for paſſing real eſtates, deviſed, the ſaid tenements and 
premiſes unto his nephew Thomas Bower for his life; remainder 
to Mom. Flat, Stephen. Martin Leale, and William W bitaker, i in 
truft to preſerve contingent remainders; ; remainder to 7. homas 
Bowyer Bower (the ſon of Thomas Bower, ) for his life, remainder 
to the heirs male of the body of Thomas Bowyer Bower, remainder 
to the younger children of the ſaid Thomat Bower, and remainder 
to the right heirs of? , "The | faid teſtator 


; omas Bower for ever. 
et elt ih 329 


1 


* . . \ FW * 


Fun 1K, 


Tenant for 
ife leaſes 
premiſes for 
21 years, and 
before the ex- 
piration of 
that term 
dies; the 
truſtees of the 


ee e 


man, then an 
infant, con- 
tinue to re- 
ceive the rent 
reſerved, and 
he, on com- 


ing of age, 
ſells the pre- 


miſes by aue- 


tion; in the 


conditions of 


' fale the pre- 
miſes are de- 
clared to be 
. ſabjeto the 


leaſe, and i in 
the convey- 
ance to the 


purchaſer the 


leaſe is ferred to as. in che poſſeſſ on WP 55 lege; PR in the 3 againſt 99 . — that leaſe 
j encepted; the purchaſer mortgages, and in the mortgage deeds the like notice is taken of the leaſe, and 
ide mortga 8 for ſome time receive the rent reſeryed; held that the leaſe expired math the intereſt of 


the" tenant life, and that the notice ſince * of it did not operate as a new leaſe.” © 


6X 


"vt Db: ied. 


alter- | 
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afterwards died without revoking | or altering his ſaid will, ſo ſeized 
of the ſaid tenements and premiſes with the appurtenances; by 
virtue whereof the ſaid Thomas Bower entered and became ſeized 
of the ſaid tenements for his life. And being ſo ſeized by inden- 
ture of leaſe, made on the 25th of September 1784, between the 
ſaid Thomas Bo zver of the one part, and Thomas Archer, ſince de- 
ceaſed, of the other part, and bearing date the ſame 25th September 


1784, the ſaid Thomas Bower demiſed unto the ſaid Thong, 


Arabern, bis executors, adminiſtrators, and aſſigns, the ſaid tene- 
ments and premiſes, to hold the ſame unto the ſaid 7 homas 
Archer, his executors, adminiſtrators, and aſſigns, from the feaſt of 
St. Michael the Archangel next enſuing the date thereof, for the 
term of ?2venty-one years then next following, at the yearly rent of 

90 l., payable half yearly, as therein mentioned; by virtue whereof 


the ſaid Thomas Archer entered and was poſſeſſed thereof. In the 


month of January in the year 1790, Thomas Bower, the landlord, 
died, leaving Thomas Bowyer Bower, his ſon, then an infant; and the 
 faid truſtees named in the ſaid will received the half year's rent from 
the ſaid Tt homgs Archer, which became due at Lady day 1790, ac- 
cording to the terms of the ſaid leaſe, and continued to receive the 
ſame rent, as reſerved by the leaſe, half yearly, until Michaelmas 
1792, at which, time the ſaid Thomas Bowyer Bower (having at- 
tained. his age of 21 years in the month of April in the ſame year, 
and having previouſly, and after be came of age, ſuffered. a recovery 
thereof, and declared it to the uſe of himſelf i in fee,) ſold the ſaid 


| premiſes to Samuel Potter by public auction. In the conditions of | 


ſale by which the premiſes v were ſold to the ſaid Samuel Potter, it 


was declared that the ſale was ſubject to the ſaid leaſe. to the ſaid 
Tomas Archer, and the conveyance to the purchaſer was by in- 
© dentures 0 of leaſe and releafe, dated and made reſpectively on 


F 


the 20th and. 21ſt November, 1793. The releaſe of three 


parts, between Thomas Bowyer. Bower, of the hrt part, 74 homas 
« Smith Eſq. of the ſecond part, and Samuel Potter, linen- draper, of 


| the third part; after reciting that the faid T; homas Bowyer Bower, 


on the 6th Fuly laſt, did cauſe the meſſuage or tenement and farm 


| - TE with the appurtenances, to be put up to ſale by 
_ public auction at Carraway 8. Jubje 7 to the tek. therein after - Wen 
: rioned, and to a fee farm or quit rent of 20. 107. payable thereout 
® the ſaid Thomas Smith, as lord of the manor. of Tattenhom ; that 
A 1 ſale W Na. e he ler 15 1 and. beiog. the higheſt 


. | bidder, 
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bidder was declared the purch aſer thereof (/ubjef as + aforeſaid iy 1 


price of 3.220ʃ. excluſive of the timber, which was to be taken at 
3 1 fair valuation; and that the timber had ſince been valued at 
1461. l. 2d. and that Mr. Potter had alſo agreed with Mr. Smith 
for the purchaſe of the fee farm rent for 7 51.; witneſſed, that in 

conſideration of the purchaſe monies paid in manner therein men- 
tioned, the ſaid Thomas Bowyer | Bower and Thomas Smith did con- 
vey the ſaid meſſuage or tenement and farm, and the ſaid quit rent 


by the deſcription therein mentioned; all xwhich ſaid premiſes were 


' then in the tenure or occupation of Thomas Archer or his aſſigns, at 
and under the yearly rent of gol. ; and were under leaſe to him for a 


term of 2 11 years, which would expire at Michaelmas day 1805, to- 


gether with the appurtenances, to hold the ſame unto and to the 
uſe of the ſaid Samuel Potter, his heirs and aſſigns, for ever, diſ- 
charged of the ſaid quit rent of 27. 10s, Mr. Bowyer Bower, by 
the ſaid indenture, alſo entered into the uſual covenants of a ſeller; 
aud in the covenant for peaceable enjoyment, the rents and profits 
were to be received by the purchaſer from the 29th September then 
laſt; and i in the covenant againſt incumbrances, the: fard. leaſe to the 


fad” 


zomas-Archer, for the term of 21. years, whith would expire 
at Mickaelmas 180g, was excepted. By indentures of leaſe and 
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releaſe, dated and made on the 22d and 23d November 1792, the 


above” premiſes were mortgaged by the ſaid Samuel Potter to 


Benjamin, Fuller, Maithew Hancoctł, and Richard Shaw, Eſqrs. for 
ſteeuring 2000. and intereſt; and in the deſcription of the parcels, 
and the covenant againſt incumbrances there was the ile notice 
taken: of the te afe to the ſaid Thomas Archer as in the Conveyance to 


th. laid Samuel Potter. The abovementioned mortgagees have 
been 3 in receipt of the rents ever ſince their mortgage, and have 


_ Teceived the ſame of Thomas Archer the leſſee half yearly at Lady- 


day and Michaelmas down to Michaelmas 1793. The Defendants 
ae the perſonal repreſentatives of the ſaid Thomas Archer de- 


ceaſed, and as ſuch are in the poſſeſſion of the premiſes. On the 


24th day of March 1795; a notice ſubſcribed by the leſſors of the 


Hlaintiff, Richard Shaw, Samuel Potter, Benjamin Fuller, and Mas- 
eto Hancocb, was ſerved on the Defendants, by which notice they 


mM required to deliver up the poſſeſſion of the ſaid premiſes on 
he agth day of Sægtember then next. Under theſe circumſtances, 


the queſtion reſerved for the conſideration of the Court was, Whe- 
ther che Plaintiff. vas entitled. to recover poſſeflion of the ſaid 


* 


_ And i che TOM” bed $a of opinion, that be 


1; {3 


| Bb, 


—— 
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' CASES IN TRINITY TERM 


WAS; then the verdict to ſtand, and judgment to be ate red thereon 
for him; but if the Court ſhould be of opinion that the Plaintiff 


was not ii to recover, then a nonſuit to be entered. 


-. Heywood Serjt. for the Plaintiffs. It has been repeatedly decided; 
5 where tenant for life leaſes for a term, the leaſe expires with 
his life. Doe v. Butcher, Doug. 5 1. Roe v. Ward, 1 H. Bl. 97. 


If the Defendants mean to rely on the recitals in the indentures, 


the caſe in Benaloc t Reports (a), Pl. 13. may be referred to, where 


it was held, that a leaſe which had been forfeited to the crown, 


could not be ſet up by a reference to ſuch leaſe, in another last 
from the crown, to à third perſon, to commence from the 


i expiration wu the term of years for which the forfeited leaſe was 


granted. N | 
William: Serit. for the Defendants. 1 admit the docrine laid 


. db i in the caſes cited from Douglas and 1 H. Blachſlone, but! 


contend, that it is not neceſſary to the creation of a leaſe, that the 
leſſee ſhould be a party to the inſtrument by which it is created, 


0 If one grant à leaſe to A. by deed poll, A. will not be FI party to the 


deed. The releaſe of Nouember 1792 amounts to a new grant; for 


after reciting the ſale of the premiſes, and the reſervation of the 1 


fee farm rent, it witneſſes that in conſideration of the purchaſe 
money, the vendor conveyed ſubject to the leaſe of the Defendant. 
The leaſe therefore is not merely mentioned in the recital, but in 
the operative part of the deed: and the party by the expreſs terms 
of it took a new leaſe, to run from the date of the deed to Mi- 


| <haelmas 180 5. The vendor and vendee both meant the leaſe to 


have exiſtence, and the latter taking, ſubject to the leaſe, paid for 
the premiſes accordingly. If this was the intent, the words amount 
to à new grant. Beſides, Potter has concluded himfelf from enter- | 


ing upon Archer by his acceptance of the deed, and if he cannot 


enter he can maintain no ejectment. Nowy if Porter can maintain 
no ejectment, neither can the mortgagees, for the mortgage deed 
alſo notices the leaſe. In Goodright v. Strathan, Do ws 54. note 
[x7] and Cowp. 201, 8. C. leaſe void in its commencement, was 


held to be ſet up as a new leaſe by ſubſequent circumſtances. 


Te Caurt were of opinien, that the Plaintiff was nt to 


recover, and Buller I obſerved; that although-a perſon might take 


2 future intereſt as remainder- man, under a e dee in an 
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 2ndenture to which he was no party, yet that i it did not follow that 


a pe? intereſt could be ſo taken. 0h RAN | | 
| 27 udgment for the Plaintiff. 


Der Carius, 


— 


0 10 | Co. Lit. 2315 a. is the ſollowing | 


paſſige to the ſame effect. And albeit, 


« he in the remainder be'no party to the in- 
10 denture. (the parties thereuato only being | 


« the leſſor and the tenant for-life) yet 
« when he in the remainder entereth and 
« agreeth to have the lands by force of 
« the indenture, he 1s bound to perform the 
« conditions contained in the indenture. 


% And here is alſo a diverſitie to be under- 


« ſtood, that any eſtranger to the indenture 


may take by way of remainder, but he | 


60 cangor in this caſe take 8 preſent eſtate 


pr v. 


N 


in poſſeſſion, . he 5 is an eſtranger to 


* the deed.“ So in Gilby v. Copley, 3 Lev. 
139. the ſame doctrine is laid don by 


Levins juſtice, who ſays, «eſt un common 
* erudition que un que u 'eft party à un fait 
inter parties ne peut prender per un 
* fait niſi per voy de remainder ; 
cites Cooker v. Child, which is to be found 


2 Lev 74. Lord Holt allo in Saller v. Kidgh, 


Carth. 77. held, „ that one party co a 


-*P deed could not covenant with another who 


«© was no F. 10 5 a mere * to 


1 1 it. ＋ 


Haxxrsox. | 


5 uE „ Defendant 1 in ids aQion was arreſted by the Sherift- of 
3... _ \Dincolnſhire on a writ returnable in Hilary Term 1796, and 
detained in cuſtody ; on the 20th of April i in Eaſter Term, a de- 


daration was entered in the Prothonotary 8 Office, and a rule to 


| plead given, but no copy « of the declaration was delivered either to 
| the. priſoner or his gaoler till the roth of May, which was the day 
alter Eaſfer Term expired. The Defendant conceiving that the 
] Plaintiff was bound not only to enter the declaration, but to deliver 


a copy of it within the Term, and that without ſuch delivery, he 
ould not be ſaid to have declared, took out a ſummons. for a 


fuperſedeas- before Buller J. who directed him to make bis appli- 


cation to the Court. Wee a FR Pg Ds, been obtaiged 


| for his diſcharge: | - | 


k | * 


Le Blanc Serjt. now ſhewed cauſe, and contended that though | 
by the rule of. this Court, E. 5 . & M. Reg. * a priſoner be 


entitled to his faperſedeas - unleſs the declaration be entered i in the 


lige before the end of the Ter 
| proceſs is returnable, yet that the copy of the declaration is not 


n next. after that 1 in which the 


required by that or any other rule to be delivered to the priſoner 


within the Term; that the 6th ſection of the rule allows the Plain- | 


tiff ten days after Eaſter, and twenty days after every other 
Term, to fle bis aflidavit of the delivery of the copy, either of 


* : 7 
N 


: which periods is more than ſufficient for the purpoſe of filing the 
Hunz, 10 was therefore ond allowed that the Plaintiff | 


wy Wight 
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» and he 


June Ath. 


A priſoner ia 
cuſtody on 
meſne pro- 
ceſs, is fuper- 
ſedable, un- 


leſs a copy of 


the declara- 
tion be 4eli- 
wvered before 
the end of 
the Term af- 
ter the pro- 
ceſs is return- 
able. 
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Hannon, Term is expired (till the laſt hour of which he is entitled 0 


4 CASES\ IN TRINITY | "TERM. 


: "might have time to deliver the apy: of the declaration after the 


expiration of the Term; that if chis application ſtiould be granted, 
2 Plaintiff might be obliged to declare ſome time before the ſecond 


5 delay his declaration), for wherever the priſoner ſhould be in the 


<uſtody of a ſheriff of a diſtant county, it would be necellary 


that the declaration ſhould be filed ſome days before, in order that 
| the copy might be ſent into the country and delivered | in due time. 


e truſted therefore, that the Court would not abridge 8 Plain- 


uf of any portion of bis privilege. 

Runnington Serjt. i in ſupport of the ale; relied upon the ella. | 
liſhed praQtice of the Court, and upon the ſtatute 48 5 J. 
M. c. 21. / 2. which he contended was compulſory on the 


| Plaintiff as to the delivery of the copy of the declaration within 


the ſecond Term, that being the time appointed not only for 
| declaring but alſo for delivering the copy, according to the true 
: conſtruction of the ſtatute: that ifi it were other wiſe, great incon- 


venience would enſue, no other time being limited for the delivery 


of the copy. at leaſt till the ten days allowed for filing the affidavit 


had elapſed : That the priſoner had no other means of knowing 
that the declaration had been entered at the office, and could there- 


fore take no ſteps to obtain his /aperſedeas, even where the Plain- 


tiff had neglected to declare within the Term. He urged alſo, 
that the delivery of the declaration was the moſt effential part of 
declaring, Strickland v. Hodgſon, Coole 2 C,. Prac. 114, and 
that the Defendant could not otherwiſe know what to plead. 

2 The Court entertaining ſome doubt on the effect of the rule of 


5 5 W. & M. 7 6. took time to conſider: And on "this Lp 


the unanimous opinion of che Court was delivered by 
FExxx ch. 5 This will be found to be a cn upon the 


conſtruction of the ſtatute 4 & 5s N. M. c. 21. rather than 
7 of the rule referred to. Tbat act is entitled an act for delivering 


N declarations to priſoners, - It recites, that by the courſe of practice 


in the reſpective Courts at Weſtminſter, after the Plaintiff in any 
writ had been at great charge to arreſt a Defendant; which De- 


” fendant, for want of bail, 0m been mid to 8 unleſs the 


Ine the Defendant 3 writ bol 4 Co | 4 | 


to des removed, 5 


7 2 be charged i in Court with a declaration, ſuch priſoner ſhould upon 
_ "common. bail or appearance, by attorney, be diſcharged. It there- 


fore pronides, my if a N be * or che- got in _—_— at 
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the ſuit of another upon any writ out of the Courts at Weſtminſter, 


. eee or detained in priſon for want of ſureties for his ap- 

arance to the ſame, the Plaintiff ſhall and may by virtue of that 
10 before the end of the next Term after the writ ſhall be re- 
turnable, declare avainſ} fuch priſoner in the court out of which 
_ the writ ſhall iſſue, and ſhall or may cauſe a true copy thereof to 
be delivered to ſuch priſoner or to the gaoler; to which declaration 
the priſoner i ſhall appear and plead, and if he does not, the Plain- 
üff ſhall have judgment 1 in ſuch manner as if the priſoner had 


appeared i in the faid court, and refuſed ro anſwer or plead to ſuch . 


declaration. Here is a new mode of declaring againſt a priſoner 
ſubltituted i in the room of the old courſe, which was to bring bim 
up and charge him with a declaration. The new mode is de- 
dClating in court, and delivering a copy of the declaration to the 
priſoner or paler ; » as to the time, there is in effect no alteration. 
By the old courſe, they were to bring up the priſoner to charge him 
within two Terms; in the new mode they are to declare, &c. 
before the end of the next Term after the writ ſhall be returnable. 
The ſtatute goes no further than to direct in general term 8, that 
the priſoner ſhall appear and plead to this declaration, and in de- 
fault che Plaintiff 4 is to have judgment as if the priſoner had 
22 and had refuſed to anſwer or plead. The priſo- 
* is to appear and plead according to the comrſe of the 

The effect of this branch of the ſtatute is ſimply to 


. that in this form the Plaintiff is to declare, that this ſhall. 


de the declaration to which the priſoner ſhall appear and plead. 


The. courſe -of - the court; as to the priſoner appearing and plead- 


ing, 18 gover ed by practice, and by ſeveral rules, and amongſt 


others, by a rule of Eafter Term 5 W. & N. Reg. 3.; which (after 


| providing * that the copy of the declaration ſhall not be delivered 


to the priſoner before the return of the proceſs) provides that no 


rule mall be given for the defendant in cuſtody to appear and 
plead to any declaration, until an affidavit be filed with the proper 


ſepudary of the delivery of the copy of "fuch declaration, and of the 
time when, and the perſon, to whom the ſame copy was delivered. 
be filing of this affidavit, and delivery of the copy, were firſt 


introduced here for a purpoſe collateral to the mode of declaring. 
Then follows the rule, that if the declaration be not entered or 


left in the office before the end of the next Term after the writ. _ 


be returnable, and affidavit made and filed in manner aforeſaid, 


before Mad of cond 1 8 after ſuch Sea 13 Eafter Term 
excepted, 
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the ther rule, that. no copy of a declaration delivered 
| e any, van N thall he e Wars, to hold ſuch 
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| nates and within ten days after Eater Term) the Nie 
ſhall be diſcharged upon the entering of his appearance with the 
Proper officer, by writ of ſupenſedeat, according do the ancient 
practice of this Court. This rule adds a new term to tlie rule 
For declaring as laid down by the ſtatute: by the ſtatute they 


were to declare and leave a copy before the end of the next Term, 


now they are alſo to file the afſidavit of the delivery of the copy 
within a limited time. If they do not declare and leave a copy 


within the time limited, the priſoner 18. ſuperſedable. In the 
Preſent caſe the Plaintiff has declared in time, and has filed his 


affidavit i in time, but he has not left a copy in time. The 8 & g 
Will. 3 c. 37% he 13. which reſpects priſoners i in the Fleet, was 
probably made in conſequence of a doubt, whether the former 
ſtatute extended to them, and provides that it ſhall be lawful for 


any perſon after filing or entering a declaration with the proper 


officer, to.deliver a. copy of ſuch declaration to the defendant, or 


to the officer of the Fleck, and, after rule given. thereupon, to be 


out in eight days at moſt after delivery of the copy, and affidavit 
md of the delivery, to ſign judgment, as if the defendant had 
been actually charged at the bar with the action. Here filing and 
entering the declaration with the proper officer, and delivering the 


copy, is made ſufficient, and from hence we may collect, that de. 
claring in the ſtatute, 489 5 W. M. and filing or entering the 


declaration with the proper officer in this ſtatute mean the ſame 
thing; and to both is ſuperadded delivering a copy, as that which 


Wall be tantamount to the ancient mode of charging with A decla- 
ration. In the rule of Egſſer, 8 Geo. 2. Which reſpects the declaring 


againſt, priſoners. who. have ſurrende ed in diſcharge of their bail, 
and ae chat the Defendant thall * entitled to his eee 


„ af + $8 


: Torgis after the Ka the 8 is ; imply, « all, es i, 


but this includes filing or entering the declaration and delivering 


the copy... This may be. collected from the caſe of Chavey and 
by Halte, 2 Bl. 766. where the Caurt ordered a 


4 a ſuperſedeas, becauſe 
the declaration Was not. delivered, to the party himſelf or to the 
ene in time. | e as 3 a W caſe, for the 8 had 


1 


Reſpegtng detainers of nf Lan in 1 0 33 it is ordered by a ano- 


d at the Fleet priſon 


OI 


priſoner 
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-ſoner to bail, or to detain ſuch priſoner for want of bail, unleſs 1796. 


an affidavit to hold to bail 1s made and filed, and an indorſement F i 
| | LYTH- 


made by the prothonotary upon ſuch copy of the declaration, ſigni- * 7,7 
fying the ſum of money ſpecified. Here. the entering and filing 3 
the declaration is dropped, and the delivery of the copy of the decla- 
ration. is conſidered as the eſſence of the declaration, though 
doubtleſs the declaration would ſtill be to be entered in the Protho- 
notary's office. There was a caſe of Pryme and others v. Moore, 
in Barnes notes of practice, p. 392, where the Court ſet aſide the 
roceedings againſt a Defendant, who had been ſerved with a copy 
of proceſs, and had become a priſoner before declaration, the Plain- 
tif having entered an appearance for him according to the ſtatute, 
and left a declaration in the office, and given him notice of it; the 
4 Court being of opinion, that the declaration ought to have been 
delivered at the Fleet; which is further proof, that delivery of 
the copy of the declaration is conſidered as an eſſential part of 
declaring againſt a priſoner. It has been thought ſo eſſential, and 
ſo much more eſſential than the entry of the declaration, that in 
Strickland v. Hodgſon, ( Cooke's Rep. 114. and Barnes, 372.) it was 
held, that a declaration againſt a priſoner in a county gaol need 
not be entered with the prothonotary, hefore the delivery, but that 
it muſt, before it is filed with the ſecondary, which, it is ſaid, 
means any time before rule to plead. But to prevent miſtake, I 
would obſerve, that this caſe does not ſeem to apply to the queſ- 
tion, what ſhall amount to declaring in due time? We are all 
therefore of opinion, that the Defendant in this caſe is ſuperſe- 
deable, becauſe the Plaintiff did not deliver a copy of the declara- 
tion before the end of the term after the proceſs was returnable. 
Re. 77 15 Rule abſolute. 


Bor rox v. PuLLts and Others, Aſſignees, c. Jus ißt. 


ROVER for two bills of exchange; one of 4000/7, and one of 4. B. c. & 
e ; E F D. were part- 

5 3981. 86. 34. VV VF ee ners . | 

. * 7 2 i e ny WW. a Nb banking | 
houſe at Liverpool, and Ct D. alſo carried on a ſeparate mercantile concern in London; F. S. 
baving accepted bills payable at tbe bouſe of C. & D, employed A. B. C. & D. to get them paid 
_ «ccordiogly, and agreed to depoſit with them good bills indorſed by him, for the purpoſe of enabling 
them ſo to-do; 4. B. C D. debited F. S. in account for his acceptances, and credited him for ail 
the bills which he depoſited ; fome of the bills ſo depoſited by J. S. were remitted by A. B. C. & D. 
1% C. e D. upon the general account between the two, bouſes, and before any of the acceptances of 
7.8. became due both houſes failed, and J. S. Was obliged to pay his own acceptances; held that the 
alfguees of C. & D. were entitled to retain againſt J. S. the bills remitted to them by A. B. C. & O. 
' Held alſo,-that it made no difference that one of the bills remitted; did not arrive in London till after 


* 


* 
* , 1 
* 9 


| de bankruptcy of C. D. though ſeat by 4: B. C. & D. before that eyent. | | 


aud Others. 


muas Smith, in the trade and buſineſs of bankers, to be carried on x 
5 Liverpool, under the frm of Charles Caldwell and Co. and fo conti 


F: that - houſe as his bankers and they uſed to Procure bills which had 


© account, for the uſe of Bolton, © Bills having been accepted by Bolton 
to the amount of 19,7021. payable at the houſe in. London, on the 


ſuch payments, he ſhould deliver to them certain other bills of ex- 
Change whereof thole mentioned in the declaration were parcel with 
huis indorſement thereon; to this propoſal the houſe at Liverpool 
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855 a ſpecial verdict was found to the following effect: John Bolton 
was a merchant at Liverpool ; Fobn Forbes and Daniel Gregory, for 


Liverpool had dealings and tranſactions with Forbes and Gregory, 
carrying on buſineſs as merchants under the ſirm of Burton, Forbes 

and Gregory, in. 
and London, there was an open account current. Bolton for ſome 


paid when they fell due. Thoſepaymen 
by the houſe i in London to their ac count with the houſe at Liverpool, 
and by the houſe at Liverpool to their account with. Bolton. In the 
banking account between Balton and the houſe at Liverpool, Bollon 
Was made debtor for caſh received of them, and for bills accepted 

| by him payable at the kouſe in London; and was credited in ſuch 
account for all bills and caſh paid by bim into the ſaid houſe. An 


_ alſo: allowed a profit on the ſaid account of one · quarter per cent. on 


- CASES IN TR INI TY/ TERM. 
The Defendants pleaded the general iſſue, and at the trial before 


— Ch. J. at the Guildhall fittings after Michael mar Term, 1795, 


ſome years, and until they became bankrupt, were o- partners, and 
carried on buſineſs as merchants in London, under the firm of Burton, 
Forbes and Gregory.. 5 On the 1ſt of May, 1774, Forbes and Gre- 
gory entered i into partnerſhip with one Charles Caldwell and one Tho- 


nued to trade till that houſe: became bankrupt. The houſe at 


London; and between the two houſes in Liverpool 


years, and until the houſe at Li var pool became hankrupt, employed 


been accepted by him, payable at the houſe in London, to be there 
ents when made were carried 


intereſt account was. kept between, Bolton and the houſe at Liver- 
pool, which was balanced every three months; and the latter was 


bills and caſh paid, either by 1 them or by the houſe in London, on their 


28th of February 179 3, he propoſed. to the houſe at Liverpool, that 
they ſhould procure! the ſame to be paid as they fell due by the houſe 
in London, and that to enable the houſe at Liverpool to provide for 


2 In purſuance of this. agreement, Bolion on the iſt of 
March 1793, and on other days between that day and the 
.36th. of, March, i in the. ſame year, delivered, to the houſe at Lie- 


of. een ae in the whole to the 
ſum 


* 
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cad of: 11,5834. 2 7. 943 among theſe was the bill for 40001. 
mentioned in the declaration. On the 16th of March 1993, he 


an they received as caſh,) to the amount of 912 “. 16. od.; 
among theſe. was the bill for 3984. 18s, 3d. alſo mentioned in 


the declaration. All theſe bills were the property of Bolton, and 


duly indorſed by him; the bill for 4000. having alſo previouſly 


to the delivery been accepted by him. On the 4th March 1793, 


© the bills accepted by Bolton, payable at the houſe | in London, were 


; by the houſe at Liverpool entered on the debit fide of rhe account. 


between them and Bolton; and the bills delivered by Bolton to the 
3 houſe at Liverpool, were by them carried to his credit in the ſame 


| account at che times when they were reſpectively delivered. On the 
F ; debit fide of the books of the houſe at Liverpool, it appeared that 


Bolton v acceptances, amounting to 19,0 l. 13s. 10 d., were 
entered thus: March gth, 55 acceptances due in April, 
10% l. 13. 104.” ; and on the credit fide, the bills delivered 


| at boue by Medien” were entered, ſome with the date of their 


delivery and the day on which they were to fall due, and ſome with 


the former only. On the 2d of March 1793, the houſe at Ler- 


pool remitted the above-mentioned bill fer 4000 /. together with 
other bills to the amount in the whole of 30, O00 J. and upwards, 


to the houſe i in London, to be carried to the account of the houſe at 


| Liverpool; and on the 16th of. March, they remitted the above- 


mentioned bill for 398 J. 185. 3 d. together with other bills, 
amounting in the whole to 8000 J. and upwards, to be carried to 


the fame account. This laſt bill for 398 J. 18s. 34, was received 
by the houſe in London on the 18th of March 1793. Some of the 
| | dills delivered by Bolton to the houſe at Liverpool were negotiated 
by them, and the value received to their own uſe. On the 28th 


| -of February 1793, and from thence till the bankruptcy of the houſe 
| at Liverpool, the houſe in London was. largely in advance to the 


delivered to the ſame houſe other bills, with a check on that houſe. 
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| houſe at Liverpool. On the 16th of March 1793, the houſe at 


London became inſolvent, and on the 18th of the ſame month a 


commiſſion of bankruptcy iJucd againſt them, under which the 


Preſent Defendants were ailignees. On the ſame day the houſe at 


Maud Daniel Gregory, as partners in the banking - houſe at 
Liverponl. The houſe at Liverpool at the time of their mt La 
(was debt to Bollon in the en of 20004, and upwards ; and 
3 Obs . none 
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pron allo became bankrupt, and a. Joint commiſſion of the 
ume date iſſued againſt Charles Caldwell, Thomas Smith, Fobn' . 
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none of that parcel of bills, amounting to 19,7027. 145. 16.7 
accepted by Bolton, payable at the houſe in London, were paid 


eeither by that houſe or by the houſe at Liverpool, but were paid 


by- Bolton himſelf. The Defendants poſſeſſed themſelves of the two 


bills in queſtion as aſſignees of Forbes and Wp er and We to 
deliver them on demand. 


This caſe was firſt argued i in n Eele- Tenn laſt by Williams Serjt, 


for the Plaintiff, and Heywood Serjt. for the Defendants, and a ſecond 
time in this term by Adair t 70 the en and 25 e Serjt. 


fonche latte. 


Argumenii for the Plain FA In the firſt as] Caldwell 1 Co. 


at Liverpool, and Forbes and Gregory in London, are, with reſ vet 


to the tranſactions on which this caſe ariſes, to be conſidered as the 


ſame perſons. Secondly, the bills for which this action was 
brought, were appropriated by Bolton to the particular purpoſe of 


anſwering his acceptances at the houſe in London, and not paid in 
on the general account. Thirdly, trover is the proper form of 


action. Firſt, though a ſeparate trade was carried on by -- Forbes 
and Gregory in London, yet as they were alſo partners in the bank- 


ing-houſe at Liverpool they were parties to the acts. of Caldwell and 
Smith, and therefore the agreement made by them with Bolton was 
the joint engagement of the four partners, and binding on them al 


| in law. The demands of third perſons on the houſe at Liverpoo, 


cannot be affected either by the diſtant reſidence of Forbes and 


_ Gregory, or by their ſeparate concerns. . Secondly, it is ſettled law 
that the property of goods depoſited with a factor and not diſpoſed 
of, continues in the principal, and may (ſubject to the factors 


lien) be recovered in trover either againſt him or bis aſſignees. 


In the preſent caſe the Defendants have no lien; for the balance 


of aceount is in the Plaintiff's favour. Bolton therefore i is entitled 
to recover; unleſs/precluded by the preferable right of the creditors 


| of the houſe in London to the ſeparate eſtate of Forbes and Gregory. 
7 Admitting that the bills were remitted by the houſe at Liverpool to 


the houſe in London on the general account, and thereby became 


the ſeparate property of the latter, ſtill, whatever rule courts of 


equity may have adopted in the apportionment of the j Joint and ſe- 
parate eſtate to the reſpective creditors, it has never been held in a 
court of law, that an action will not lie becauſe the thing demanded 


has in this manner become the ſeveral property of a ſingle partner; 
for private agreements made between partners, as to their claims 
upon each other, cannot affe the rene of the firm. Waugh 


$29; #5 5 | K v. Carver; 
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v. Carver, 2 H. Bl. 235. But this is not a queſtion between cre- 


Jitors'of the two houſes, but an aQtion by Bolton for the recovery 


of ſpecific goods. Though, therefore, the remittance of the bills 


might have tranſmuted the property to the houſe in London as 
againſt the houſe at Liverpool, it cannot have that effect as againſt 
Bolton. The houſe at Liverpool had it not in their power to nego- 
tiate theſe bills generally without a breach of their agreement. 


For it is to be obſerved, that the houſe at Liverpool were not par- 


ties to the bills which Bollon had accepted, payable at the houſe in 


London; ſo that theſe bills were not depoſited with the houſe at 
Liverpool, to indemnify them againſt thoſe acceptances (to which 
they were not liable) but to be applied ſpecifically in their diſcharge. 
Herein eonſiſts the difference between this and the caſe of a banker 
wh6 draws on his correſpondent in favour of a euſtomer, and takes 
bills as an indemnity. And by this it is alſo diſtinguiſhed from the 
caſe of Bent and another v. Puller and others, 5 Term Rep. 49 4. 
In that caſe Culdivell and Co. had made themſelves liable on their 
draſts in favour of Bent, and had therefore a lien on the bills depo- 


ſtted by him: but in the preſent inſtance they had no ſuch lien on the 
bills depoſited by Bolton, who might if he pleaſed have recalled them 


at any time before they were applied to the diſcharge of his accept- 

andes. This diſtinction is alſo ſupported by the caſe Ex parte Dumas, 

2 E. 582. 1 Aid. a 3a. 8. C. At all events tlie Plaintiff is entitled to 
recover the leſſer bill for 3987, 189. 3.4, that not having arrived in | 

London till the 18th of March, which was two days after the fai- 


lure of Furber and Gregory, | Thirdly, if the property of theſe bills 
bein the Plaintiff, trover is the proper remedy. Lord Hardiwicke, 
indeed; in the caſe Ex parte Dumas; ſeems to expreſs a doubt upon 
this point; | becauſe the legal property follows the choſe in action 


ever, the indorſement was not intended to transfer the property at 
all events, but only to enable the houſe at Liverpool to apply the 
bills to the purpoſe for which they were depoſited. Now, that 
application was not made, and therefore the property of the bills 
remains as if they had never been indorſed. In Bent v. Huller, if the 
bills had been appropriated, trover might! have been maintained for 


them; and in Tooke v. Hollingworth, 5 Term Rep. 215. (a), though | 


the Court differed in opinion on the caſe, no ohjection was taken 
10 this form of action, and judgment was given for the Plaintiff, 

drguanents far”. the Defendants. . Firſt, the bills 1 in queſtion were 
paid in upon the AN account between Bolton and the houſe a at 


Fave ; e 3 
l *; ans + (a): And: 2 H. Bl. 598. 


which is aſſigned by the indorſement. In the preſent caſe, how- 
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CASES IN TRINITY TERM 
Liverpool. It appears from the Tpecial verdict, that during the in- 
tercourſe between Bolton and that houſe, previous to this tranſ. 

action, the bills lodged by the latter with the former were always 
paid to the general account. Had they ever been appropriated in 
this caſe, they would not have anſwered the object of that appro- 
priation; for the bills accepted amounted to 19,702 J. 135. 104 
whereas thoſe depoſited amounted to 12,495 J. 3s. 9 d. only, 
Beſides, it appears from the dates of the latter, that they were not 
to become due till after the acceptances, and therefore were not 
calculated either in amount or time to be employed ſpecifically in 
their diſcharge. This tranſaction was merely a continuation of the 
general dealings between Bolton and the houſe at Liverpool. No 
particular account was either agreed upon or kept; had there been 
any ſuch it muſt, as in the caſe Ex parte Dumar, have been diſtin- 
guiſned by ſome characteriſtie title or appropriate mark. If the 
bills had been meant as a depoſit, they would not have been in- 
dorſed by Bolton.” They were in fact paid in with a view to ſwell 
his credit with the houſe at Liverpool, to a level with the large 
diſburſemenis about to be made on his account. The bill for 
398 J. 18. 3 d. is not erte es from that for 4000 J.; for 


though it was not received in London till after che ſeparate bank- 


ruptcy of Forbes and Gregory, it was put into the poſt-office, and 

the poſtage paid, during the ſolvency of the houſe at Liverpool; 
the property, therefore, here was as effectually changed as the pro- 
perty of goods delivered to a carrier, which has been held to veſt 
in the aſſignees of the vendee unleſs ſtopped in transit. Haſivell v. 
. Hunt, cit. per Buller J. Tool v. Hollingworth, 5 J. R. 231. and Ellie 
v. Hunt, 3 Term Rep. 464. Secondly, the houſe in London was 
5 t nct from that at Liverpool, and the acts of the former were 
not binding on the latter. Indeed, the Plaintiff himſelf engaged 
the houſe at Liverpool to do a ſeparate act by the terms of his 
agreement; the houſe in London being only known to him as the 
correſpondent of that at Liverpool: at leaſt it does not lie with 
him who has treated them as diſtind, to make them reſponſible as 
one. Though the funds of the houſe in London as belonging to 
two of the partners in the houſe at Liverpool be liable to the Plain- 
tif 's demand upon the latter houſe, yet againſt the aſſignees of 
Forbes and Gregory. as the ſeparate firm, this action cannot be 
maintained. Suppoſe the houſe in London to have conſiſted of 
four partners, two of whom were ſtrangers to the houſe at Liver- 
pool; the four would not have been liable becauſe Forber and 
n were members of the latter partnerſhip; and even if the 
ns. IN FL „ So _ ftrangers 
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ſtrangers were removed, the houſes would remain equally diſtinct. 


Forbes and Gregory in their ſeparate capacity were no parties to 


the agreement between Bolton and the houſe at Liverpool. If the 
latter had got the bills diſcounted with. a third perſon, and ſent the 
caſh ariſing therefrom to London to anſwer the acceptances, ſuch 


perſon might have returned the bills whether the acceptances 
were paid or not. The houſe at London ſtands in the place of ſuch 
perſon, and therefore this action cannot be maintained againſt 


their aſſignees. The caſe of Waugh v. Carver only decides, that 
the private agreements of partners individually between each other, 
cannot affect the rights of creditors to ſue them all upon the joint 
account. - Thirdly, trover is not the proper remedy. It is imma- 
terial whether the bills were indorſed in blank, or to the houſe at 
Liverpool. The object of the indorſement was to paſs the property 
ou the faith of the ſubſiſting agreement. Had the bills been en- 


tered hort in the account, they would then, according to the 


opinion of Blackfone J. in Zinck v. Walker, 2 Bl. 1156. have been 
only a depoſit, and have remained the property of Bolton, In this 


caſe they were meant to be converted into caſh, and therefore 


cannot be recalled. It has been decided, that if a man deliver 
money to another to buy cattle, the property of the money is in 
the bailee, 3 Leon. 38. Anon. So if goods be delivered to A. to pay 


a debt to B., A. may ſell them. Bridget Clarke's Caſe, 2 Leon. 30. 
If then the legal property paſſed by the indorſement, Lord Hard- 
wicke's opinion in the caſe Ex parte Dumas is deciſive, even though 
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the Plaintiff be deemed to have an equitable lien ; for though it 


- cannot be recovered by the legal owner againſt one having an 
equitable lien, yet it has never been held that trover will lie againſt 


the legal owner by him who hath an equitable lien. Nei- 


ther i in Tooke v. Holling worth, or in Bent V. Puller, are the bills 


| ſtated to have been indorſed, nor was there any queſtion on the | 


n the air. TINT 
ie adv, a 


F 


1 this day the opinion of the Court was 4 cellars by 
ExxE Ch. J. (who, after ſtating the caſe, ſaid): The aſhes FR 


Whether the Plaintiff can maintain this action upon this caſe? For 


him! it is urged, that the houſe i in London i is a houſe. of trade, r 


ried on by two of the partners in the banking-houſe at Liverpool; 
though it is admitted, that the trade carried on in Landon is the 
Eparate eſtate of thoſe two partners. It is inſiſted, that the bills in 


their 
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| chen hands remained, i in the ſame ſtate, ſabje&t to. the "i 5. of 


law and equity, as would have applied to them in the poſſeſſion 


of; the houſe at, Liverpool ; and that, having been appropriated (ag 


it is called), or delivered to the houſe at Liverpool for a ſpecial 
purpoſe, and not having been ultimately applied to that Purpoſe, 
and remaining in ſpecie in their poſſeſſion, Bolton would have been 
cxituled. to demand. to have them delivered up to him by the bank- 
ing · bouſe at Liverpool, or by the aſſignees of that houſe, ſuppoſing 


b to haye come to the hands of thoſe aſſignees. I take it to 
be now ſettled, that bills in the hands of 2 banker, like goods 
in the hands of a factor, in the event of à bankruptcy are 
to ber delivered up, ſubject only to the lien, which the banker 
may haye upon them for the balanre of his account, On the 


other hand it is clear, that, if indorſed bills are depoſited with a 


banker, and they are by him negotiated ta a third perſon, 
though the purpoſe, for which they were depoſited ſhould be ever. 


ſo cruelly diſappointed by his becoming bankrupt, the original 


aner can have no claim to recover them in trover againſt ſuch 


third perſon. (2). The preſent leems to, be 1; middle cale, and, 


1. believe, is a new. one, We muſt endeavour. 0 a to 


which claſs it belongs. 9% An lieg wad, 

There can be no 3 chat, as Seton hls. a r 
ſhip may have tranſactions wich an individual. partner, or with two 
or more of the partners having their ſeparate eſtate, engaged in 


ſome joint concern, in which the general partnerſhip i is not intereſt- 


ed 3 and that they may by their acts convert the joint property of 
the general partnerſhip into the ſeparate, property of an individual 
ner, or into the joint property of to or more partners or 


part 
e convenſo. And their tranſactions in this reſpect will, generally 


ſpeaking, bind third perſons, and third perſons may take advantage 
of them in the ſame manner, as if the partnerſhip were tranſacting 
buſineſs with ſtrangers; for inſtance — ſuppoſe the general partner- 
ſhip to have ſold a bale of goods to the particular partnerſhip, a 

creditor of the particular partnerſhip might take thoſe goods in 


execution for the ſeparate debt of that particular partnerſhip. 
In ſome reſpe&s therefore an individual partner, or a particular 
partnerſhip confifting of two or more of thoſe perſons, who are 
ied ie” ſwans larger" arts ae dos at a8 n 
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perſons in tranſactions, in which the general partnerſhip may hap- 
pen to be engaged with their correſpondent. On the other 
hand it will be difficult, if not impoſſible, for individual 
partners, or for particular partnerſhips compoſed of individual 
partners, to ſhake off privity in all the tranſactions of the general 
partnerſhip, o or to avoid all the conſequences of privity. Each 
partner is a party, as well as privy, to the tranſactions of the general 
partnerſhip, though the general partnerſhip. is not a party to 
the ſeparate tranſactions of the individual partners. Forbes and 
| Gregory were therefore parties to the agreement, which Cald- 
well and Smith entered into with Bolton, and were as much 
bound by it as Caldwell and Smith were. And I hold, that 


if Bolton had ſued the houſe at Liverpool for a breach of that agree- 


ment and had fecovered, he might have taken any part of the 
ſeparate eſtate of the houſe in London in execution, in ſatisfaction 
ol his judgment. But this will not touch the queſtion, what 
ſhall be deemed the joint property, and what the ſeparate pro- 
perty of perſons ſo circumſtanced. Joint or ſeveral, Bolton's 
claim upon it in the caſe 1 955 would be equally. available 


to him. | af 
| Bankruptcy, when it intervenes, may very much change 


the ſituation of theſe parties. Mr, Juſtice Heath ſuggeſted this 
conſideration at the cloſe of the firſt hay canned It is a very im- 


portant conſideration. 

I all become bankrupts, all the joint and all the ſeparate pro- 
perty will veſt in the aſſignees, whether the commiſſions are 
joint or ſeveral. If a ſeparate commiſſion iſſue againſt one partner, 
his affignees will take all his ſeparate property, and all his intereſt 
in the joint property. If a joint commiſſion iſſues againſt all, 
the” aſſignees will take all the joint property, and all the ſepa- 


rate property of each individual partner. In the diſtribu- 


tion to creditors, a rule of convenience has been adopted. To 
underſtand it, we ſhould ſee, what the rights of creditors 
were as to execution for their | debts before bankruptey. A 
| ſeparate creditor might take at his election the ſeparate eſtate of 

his debtor, or his debtor's ſhare of the joint eſtate, or both, if 

neceſſary. A joint creditor might take the whole joint eſtate, or 
the whole ſeparate « eſtate of any one partner. But the rule of con- 
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venience, which has been adopted, reſtrains the ſeparate creditor 


from reſorting in the firſt inſtance to his debtor' 8 ſhare of the joint 
| 7 ä * 
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and Others, any analogy to an execution, it 18 certainly very much moditied, 


© . courſe of the argument, as a creditor having obtained a judgment 


5 the courſe of the argument; but it comes out to be ſimply this: 
Bolton paid into his banker's hands theſe bills on his general ac- 
, count for a particular purpoſe. | This has been called an appro- 


or what effect the claims of third perſons upon that which (a 
5 between one partner and the partnerſhip) would be ſeparate pro- 
perty, are queſtions, which neither bankruptcy nor the rule 
of diſtribution ſeem to touch. The alignees ſtand but in 
the place of the bankrupts, and take the effects ſubject to 


agreement; 3, the queſtion now made between him and the aſſig- 


partners. 


definite or preciſe ſenſe; whereas no term in popular uſe ean be 


_ tay, theſe bills were paid in on a general account for a particular 
purpoſe, I mean only to ſay, that the object which the parties had 


turned by Lord Chancellor T4zr{ow, . The nion was ſtrongly in favour of the old rule 


CASES IN TRINITY TERM 
property ; ; and alſo reſtrains the joint ereditor from reſorting 


in the firſt inſtance to the ſeparate property of his debtor, 
- Bankruptcy has been called a ſtatute execution; but, if it has 


and, as I take it, by the authority of the Chancellor, who is to 
take order for the diſtribution of the effects of a bankrupt, 
Under the rule the ſeparate creditors have a right to be ſatisfied 
for their debts out of the ſeparate property, in preference to the 
Joint creditors (a). But what ſhall be deemed ſeparate property, 


every legal and equitable claim upon thoſe effects. And 
therefore I conclude, that though bankruptcy very much 
alters the ſituation in which I have placed Mr. Bolton, in the 


againſt the banking-houſe at Liverpool on the ground of this 


nees of Forbes and Gregory remains undecided, and muſt (as it 
appears to me) depend on an inquiry into the effect of the privity 
and participation of Forbes and Gregory in the tranſaction between 
Bolton and the banking-bouſs at Re in mach ey were 


The true nature of that een has N55 warmly diſputed: in 


priation ; and legal conſequences are deduced from- thence, as if 
appropriation was a technical term, or at leaſt was uſed in ſome 


more general, or more uncertain. in its import. In truth, when I 


in their view wo that the bankers might be enabled to provide 


(a This role was Monet by Lord 2 appear to bave 1 1 ſetiled, 
cellor Hardwiecke, and acted upon till over- though the inelins tion of his Lordſhip's opi- 


ſubject has fince been fully conſidered by | adopted by Lord Hardubicle. For the caſes 
Lord Chancellor Loaghtoringh, in the cafe on this point ſee Cost B. L. from page 
Ex parte Elton, 3 Veæ. jun. 238. but does not 237 to 250. a. 4 v7 

. „ : for 
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ſor the payment of Mr. Bolton's acceptances 1n London. 80 far 
from being appropriated to any particular purpoſe in the ſtrict 
ſenſe of the word, the bills in ſpecie were not intended to be applied 
to any other purpoſe than to be converted into caſh, in order to 
increaſe Mr. Bolton s credit with his bankers; and in the 
nature of things they could not be applied in ſpecie to the 
articular purpoſe of paying Mr. Bolton's acceptances in London. 
Theſe bills, at leaſt the bills in queſtion, were remitted to the 
houſe in London on the general account of the banking-houſes, 
We cannot think that this was a miſapplication ; or that the confi- 
dence of Mr. Bolton was abuſed. It may be aſked, aſſuming that 
Mr. Bolton conſidered both houſes to be in full credit, was it not 
the very thing he meant? was not this the probable mode by 
which the banking-houſe would be enabled to provide tor the 
payment of Mr. Bolton's acceptances at the houſe of Forbes and 
| Gregory? Then what effect can the privity and participation of 
Forbes and Gregory in the agreement between Bolton and the bank- 


| ing-houſe have on this tranſaQion? which, as between the tae 
houſes, undoubtedly changed the property in theſe bills; a circum- 
ſtance which diſtinguiſhes this caſe from all the caſes which have 
been determined on this ſubje&, and puts it out of the reach of 
the principle upon which the caſe of Zincl v. Walker, and the late 
caſe of Tooke v., Hollingworth, in the Court of Error were deter- 
mined. The privity of Forbes and Gregory to the tranſaction at 
Liverpool rather created a demand upon them to do what they did, 
than to take any other courſe; for there is no pretence to ſay 
that it was intended that a ſeparate account of theſe bills 
ſhould be kept by any body. The buſineſs went on in the 
regular + channel upon the foot of the agreement, without 
the leaſt imputation upon it, up to the moment of the bank- 
ruptey, when the derte rights of the creditors of the two houſes _ 
attached. wm 
If up to the moment of the baukruptey nothing affected the 
right of Forbes and Gregory to hold theſe bills on their ſeparate 
account, that right muſt veſt in the aſſignees of Forbes and Gregory 
with nothing to affect it. The aſſignees of Forbes and Gregory 
are bound to admit that Forbes and Gregory knew that Mr. Bolton's 
object, and that the object of the partnerſhip at Liverpool was, that 
by means of theſe bills the acceptances were to be provided for. 
But how were theſe bills to operate as means? They were to be 
dealt with as the t houſe 5 EV + fit to 455 with them; * 
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hands of Forbes and Gregory on the day when they became 


neceſſarily to be converted into money, in order to be means 


it without reproach, and in truth in purſuance of that apreement 
upon which they were delivered to the banking-houſe ; why are 


whom theſe bills have been negotiated? If they were to be ſo con. 
ſidered, this determines the claſs to which I ſaid in a former part 
of the argument, we were to endeavour to reduce this middle caſe 


between the caſe of original parties to tbe tranſaction and the caſe 
of third perſons holding ſuch bills as theſe in the ordinary courſe 


and to a creditor, cannot be recalled, and muſt follow the fortune 


happens that heavy loſſes fall ſomewhere. The only conſolation 


| made King' 8 Serjeants. 
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to be negotiated, if they thought fit ; to be Aſecunted at La ver pour, 
if they pleaſed, or remitted to whom they pleaſed ; and were 


elfectual to the purpoſe even of the parties who depoſited them. 
If then Forbes and Gregory were parties capable of acquiring a 
property in theſe bills, as capable as any third party, and did acquire 


not Forbes and Gregory to be conſidered as third perſons, with 


of the negotiation of bills of exchange. 
A circumſtance belonging to the leſſer bill of 3931. 185, a 
was taken notice of in the argument; namely, that it came to the 


bankrupt. | We are of opinion, that the bill having been remitted, 
as far as concerned the houſe remitting, before the bankruptcy, 


of the other bill. 
It is a great misfortune to Mr. Bolton to have bak ſo deeply 
cn with theſe falling houſes. In ſuch caſes it too often 


is, that it is the law of the land, and not the caprice, or even 
error of any man, Which can ultimately decide where they 
hall fall. | ER 

Our opinion upon this caſe i is, that way Judgment muſt be for 


the Defendants. | e 8 hes 
PS be | Judgment 7 the Defendant 
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Michaclmas Term, 


n the ene Year of the 95 R GEORGE III. 


Lienrroor and Another D. Ta ENANT. 


EBT ON 94 The Defendant FOR Qyer of the 2nd and 
condition; - and then pleaded non &f factum, and five other 


At the trial n E yre ©. J. at the uildball Bean gs after Eofer 


| 9 factum, and on the 2d, 3d, and 5th pleas; and a verdict for the 
Defendant on the 4th and 6th pleas, which were as follow. Fourth 


of the ſaid writing obligatory were and ſtill are ſubjects of this realm; 3 
and that before the making of the ſaid writing obligatory 70 wwit, on, 


j 1 
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woide all contracts for ſupplying wo: to LO ſhips i in ſuch a trade. ; 
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5 . pes, pag nets e to oven renn given on an illegal conſidera- | 
Term 1796, a verdict was found for the Plaintiff on the plea of aon -8 


plea, that © the Plaintiffs and the Defendant long before the making 


De. at, Sc. it was unlawfully agreed by and between the Plaintiffs 
and the Defendant, 9 7 the Plaintiffs ſhould tell and deliver to 


1796. | 
— rnd 


Nov. 14th, 


To debt on 


bond, the 
Defendant 


pleaded that 


the bond was 
given to ſe- 
cure payment 
of the price 
of goods a- 
reed to be 
ſold and de- 


livered in 


London by the 
Plaintiff to 
the Defen- 
dant, to be 
by the latter 


ſhipped to 


Offend, and 


from thence 
re-ſhipped 
for the Eafte 


Indies, and 


there traf. 
ficked with 


Held 'a ſaffcieat bar to the action; the caſe being whit TY 7 Geo, 1. c. 21. which 
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aid writing obligatory was made, ſealed, and delivered. by the De- 
5 fendant to the Plaintiffs for ſecuring the payment of the price of 
Certain goods, wares, and merchandizes before then. fold and deli- 


: vered by the Plaintiffs to the e to be by him the 


e to teil, 3 10. to be by the Defendant ſhipped on 


the ſeas, that is to ſay, to the port of Oftend, to be there ſhipped 
on board certain other ſhips or veſſels deſtined to fail to and trade 
Jn certain parts in the Eaft Indies beyond the Cape of Good Hope, 
without the licence and authority of the United Company of Mer- 
chants of England trading to the Eg Indies, and to be carried and 
conveyed in and on. board the ſaid laſt- mentioned ſhips or veſſels 
from the ſaid port of QMend to a certain place in the Eaſſ Indies 

5 beyond the Cape of Good Hope, that is to ſay, to Calcutta, to be 

. har ſold, trafficked with, and diſpoſed of in a courſe of trade, 
clandeſtinely and without any licence and authority from the faid 


- Plaintiffs well knowing that the ſaid goods, wares, and merchan- 
| dizes' were to be carried to Calcutta aforeſaid to be there ſold, 
trafficked with, and diſpoſed of in the courſe of trade, did after- 
wards, to wit, on, Oc. at, c. ſell and deliver to the Defendant the 
ſaid laſt- mentioned goods, wares, and merchandizes, i in order that 
the ſame ſo to be ſhipped on board the ſaid ſhips or veſſels in the 
port of London aforeſaid might be carried on board ſuch ſhips or 
veſſels to the port of Oftend aforeſaid, and there ſhipped on board 
the ſaid other ſhips or veſſels, and that the lame might be carried 
and conveyed « on board ſuch laſt-mentioned ſhips or veſſels to Cal. 
cutia aforeſaid, and to be there ſoltl, trafficked with, and diſpoſed 
ol in a courſe of trade clandeſtinely and without any licence or 


were accordingly carried and conveyed on board, Vc. from the 
port of London to the port of end, and there chipped on board, 
50 to be carried and conveyed, Vc. to Calcutta to be there ſold, 


= Pe Se. the Defendant on, Qc. at, c. did make and ſeal, 
and as his act and deed deliver to the Plaintiffs the ſaid writing 
. obligatory in the ſaid declaration mentioned with the condition 
thereunder written; and which ſaid writing obligatory for the 
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„ wares, and merchandizes of a large 


board certain ſhips or veſſels in the port of London, and to be carried 
and conveyed on board of ſuch ſhips and veſſels to parts beyond 


Company ; and that in purſuance of ſuch unlawful agreement the 


authority from the ſaid Company. And tbat the ſaid goods, Cc. 


And that for the ſecuring the payment of the price of the 


cauſe aforeſaid is wholly: yoid in law.“ Sixth plea: that * the 


ö 


. 
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in the Eft Indies beyond the Cape of Good Hope, that is to ſay to 
Calcutta, the Plaintiffs well knowing that the ſaid laſt-mentioned - 

goods, c. at the time of the ſale and delivery thereof as aforeſaid 
were to be ſo carried and conveyed to Calcutta aforeſaid to be there 
fold, trafficked with, and diſpoſed of in the courſe of trade clan- 


Company of Merchants of England trading to the Eaft Indies; ; 
whereby the ſaid veling: 288 Was and 1 is wholly void i in 


law.” 4 
The wad was e on che iſt of r 1794, and 


the condition was, that the Defendant ſhould pay to the 
| with intereſt at the rate of 51. per Cent. from the expiration 
the following indorſement: London, 20th. March 1794. A 
« the! within mentioned account of 3631. 107. is included. 7. 
4 Bundbcl. This laſt perſon: appeared at the trial to have been the 
| Defendant” s agent for the purchaſe of the goods, the Defendant 
himſelf reſiding at O end. He proved that it was originally ſtipu- 
lated by the Plaintiffs that there ſhould be the above indorſement 


be done till after the arrival of the goods at Q fend. 


the ath and 6th pleas, 


| 7 Geo., Stat, 1. c. 21., by the 2d ſection of which act all contracts 


for the loan of any money by way of bottomry, on any ſhip or 


the Faft Indies, and all contracts and agreements whatſoever made 
by any of his Majeſty's ſubjects, or any perſon or perſons in truſt 


7 F chat 


Defendant ſhipped on board certain ſhips and deln to be carried | 
and conveyed therein from the port of. London aforeſaid to parts 


Plaintiffs 3634. 10. on or. before the iſt of Auguſt 170 5, 
of ſix months after the date of the bond. On the bond Was 


« policy of inſurance per the ſhip Kaunits, from Offend to Bengal” 
4 on account of Mr. James Tenant reſts in my poſſeſſion, in which 


made on the bond when the policy was effected, which was not to 


for them, for. the loading or ſupplying any ſuch ſhip or ſhips with 4 
cargo or lading of any ſort of goods, merchandize, Oc. are 
declared to be FOR. The agreement there deſcribed i is preciſely 


3 


1796. 


LS 


Lic#TFoov 
and Another - 


UM, 
Tenant. 


deſtinely and without any licence or authority from the United 


rule Nif having been obtained for entering a judgment for the 
Plaintiff, notwithſtanding the verdict found for the Vefendane on 


. Blanc and | Marſhall Serjts. ys 0 92 0 The 
_ agreement. Rated in the Defendant's Pleas is illegal, being within 


and agreements whatſoever made by any of his Majeſty s ſubjects 


ſhips in the ſervice of foreigners, and bound or deſigned to trade to 
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5 1796. | that ſlated in the plea. 2dly, Suppoſing this agreement not to 
22 be made void by the 7 Geo. 1., ſtill the trade itſelf being illegal, 

and Another, the Plaintiffs cannot recover. The caſe of Holman v. Jobnſen, 
Ta; ant, Coꝛop. 341. will probably be cited on the other fide. There the 

| goods were ſold in the ordinary courſe of trade, and though the 
Plaintiffſs knew they were tö be ſmuggled into this coun 
they did not ell them for that purpoſe ; the illegal uſe 1 

no part of the contract. But the caſe of Biggs v. Lawrence, 

3 Term Rep. 454. is an expreſs authority againſt the Plaintig 
recovery. The ground of that determination was, that the 
goods were ſold for the purpoſe of being ſmuggled into 


England. The diſtinction between theſe two caſes eſtabliſhes the 
Defendant's plea, for the goods here were ſold for the purpoſe of 
8 - =. ſmuggled into India, and the agreement was that they ſhould 
e be ſent to end, and from thence to Calcutta. Clugas v. Penaluna, 
4 T. R. 466. and Waymell v. Reed and another, 5 T. R. 599. are 
alſo authorities to ſhew that a Plaintiff who takes any Pare 1 in an 
illegal tranſaction cannot recover. e 
_ 7/7. and Shepherd, Serjts. contra. 1ft, The contract on the 
part of the Plaintiffs being only to deliver theſe goods at O/tend, 
| this bond is not made void by 7 Geo. I., which does not apply. 
Here the vendors had full power over the goods, and might have 
l them at O end, ſince the Plaintiffs' intereſt in them eeaſe 
on their arrival at that place. 2dly, The caſes decided on this 
ſubject do not preelude us from recovering. The principle of 
Holman v. Fohnſon is, that where the contract of fale is complete 
before the illegal part of the tranſaction commences, the bare 
| knowledge in the vendor of the vendee's intent does not vitiate 
the contract. In each of the three other caſes cited, the Plaintiff 
bad taken ſome ſtep to effectuate the illegal intention. It has 


been determined that bare knowledge of an 1 intent 


never yet 
in the vendee, bars the vendor: s recovery. 
1 VV Cur. adv. vull. 


The e of the Court 1 Was s this FF 1 3 "om 
ErRT Ch. J. We are all of opinion, that the 4th plea is good 
and a ſufficient bar to the Plaintiffs taking any thing by this appli- 
cation · The ground of the defence to be collected from this plea 
is thus opened by Lord Mansfield in Holman v.  Fobnſon, Cowp. 

343. © The ohjection that a contract is immoral or illegal ſounds 
*at all times very i in the mouth of a defendant, It is not for 
6 his 
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4 his Ms however tkat che objection is ever allowed; but it is 


founded in general principles of policy, which the Defendant has 


the advantage of contrary to the real juſtice as between him and 


« the Plaintiff, by accident, if I may fo ſay. The principle of public 
rr is this ex dblo malo non oritur acio. No court will 


585 
— 


LiIo Toer 
and Another 
W, 

Tx NAN 1. 


« Jend its aid to a man who ſounds his cauſe of action upon an im- 


« moral or an illegal act. If from the Plaintiff's own ſtating, or 


otherwiſe, the cauſe of action appears to ariſe rx ur: cauſd, or 


e the trunſereſſion of a poſitive law of this country, there the Court 


„ ſays, he he has no right to be aſſiſted.“ After this introduction his 


Lordſhip ſtated the queſtion in that cauſe to be whether the 
1 Plaintiff” s demand is founded upon the ground of any immoral 


A act or contract; or upon the ground of his being guilty of any thing 
A whichis probibited by a poſitive law of this country?” And this 


4s the queſtion which ariſes between the parties to this record upon 


the qth plea. The ſubſtance -of this plea is, that it was agreed 
u the Plaintiffs and the Defendant chat the former ſhould 


cell and: deliver goods to the latter, to be by him ſhipped i in the 


port of London, to be carried to Oftend, to be there ſhipped on 


board ſhips deſtined to trade in the Eaft Indies without licence 
from oür Faſt India Company, to be carried to Calcutta, to be there 


4 ſold clarideftinely ; ; that in purſuance c of this agreement, the Plain- 


ut ſold and delivered goods to the Defendant, knowing Fc. and 
in order Ee. and that in fact the goods were carried to Often, 


| and ſhipped for Calcutta to be there fold ; and that this bond was 
given for ſecuring the payment of the price of thoſe goods, and ſo 


void in law. It was agreed in the argument, that it is prohibited 


by the poſitive law of this country to furniſh goods to be ſhipped 


on board foreign ſhips trading to the Eft Indies. By the 2 Geo: 1. 


c. 21. cla all contracts and agreements for the loading and ſup- 
plying ſuch ſhips -with a cargo are declared to be void. For the 
Plaintiffs it was contended, that the above admiſſion muſt be taken 


with this reſerve, that the prohibition attaches only on the perſon 


| who has the immediate intereſt in the ſupply. ' I admit that the | 


perſon who has the benefit of the ſupply is the immediate bbje& INE 


of the act, the title of which is“ for the further preventing 
* his» Majeſty's ſubjeQs from trading to the Eq, Indies under 


0 foreign commiſſions. Very: probably. thoſe who' are more 


remotely concerned in furniſhing the ſupply, may not be directly 


 withlo: the ſeope of the act. But it will not follow, that their | 
| 1 valid. . prineiples of the a Jaw, 
& B02 EE . . „ e the 


555 . 
** 22 * 2 hz VE ISS ” s » s » hn At 
PFC ä 
x : 24 2 * 4 # 2 — v : 


C ; CASES IN /MICHAELMAS TERM 
8 . hs 5 of every valid contract muſt be meritoriou 
| 1 TORT i The dale and delivery of goods, nay the agreement to {ell and 
| and Another ; deliver goods is prom 4 facie a mexritorious conſideration to ſupport 2 
Tevanx. contract for the price. But the man who ſold arſenic to one who 
5 be knew intended to poiſon. his wife with it, would not be allowed 
to maintain an action upon bis contract. The conſideration of the 
contract in itſelf good, is there tainted with turpitude, which 
deſtroys the whole merit of it. I put this ſtrong: caſe becauſe the 
principle of it will be felt and acknowledged without further 
| Ke | diſcuſſion. Other caſes where the means of tranſgreſſing a law are 
| - Furniſhed with knowledge, that they. are intended to be uſed for that 
purpoſe will diiter 1 in ſhade more or leſs from this ſtrong caſe; but 
the body of the. colour is the ſame in all, No man ought tofurnig; | 
# | another with the means of tranſgreſſing the law, knowing that he 
| „„ intends 4 to make that uſe of them... And it will ſeldom happen that 
3 „ this will be the whole for Which he will have to anſwer. The 
| man who: knows that an illegal uſe is intended to be made of that 
Which he! is ſelling, will be thereby impelled to uſe his knowledge 
3 | to make the contract more beneficial. to himſelf, and it may become 
5 his intereſt to ſtipulate for himſelf that the illegal uſe ſhall: be made 
of f the goods. he ſells; 8 and ſo the illegal uſe may be the very gif 
'of the- contract. It is a poſſible, caſe, that a tradeſman may with 
750 * ſpeculate | in this contra band "trade, and to do it by dividing 
the profits, with Tome 9 of ſpirit and enterprize but without 
1 5 capital. Such a man would ſtipulate that the goods which he ſold 
L | 9 ſhould be put on board A Hi ) under a foreign commiſſion, and 
e ſhould be ſent, to Calcutta to be there ſold. His ſhare of the profits 
would be found i in the price originally fixed on the goods, but his 
hopes. of payment would reſt entirely on the returns of this con- 
traband trade. Such a man would not advance five pounds worth 
of goods wh zie were not to be employed in the contraband trade. 
8 Tri is efſential to. his: views. and it enters into the ſpirit of his contract 
bY that the goods ſhall be. employed according to their deſtination, 
Doubtleſs the buyer of. goods, having them in his poſſeſſion, may 
divert them from the intended channel; but then he is not the 
| | honeſt man whom the ſeller of the goods took him for, and in truth 
e he breaks bis contract. This is a ſuppoſed caſe. But this ſuppoſed 
„ caſe is not immaterial. to the argument; becauſe the ſtrength of 
8 the Plaintiffs” .caſe, as it has been argued for them, is, that ſuppoſing 
3 the tranſaction to have been as it is ſtated:to have been in this 4th 
ple, e ſhare in it mal, ended) with the * of the 
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goods, and by no poſſibility could they have any thing to do with 


their future deſtination." By poſſibility moſt certainly the Plain- 
tif might be very deeply intereſted in the future deſtination, 


though the conduct of the ſpeculation was unavoidably entruſted 


| to the buyer. And a poſſible caſe of intereſt in the future deſtina- 
tion is an anſwer to the argument that of neceſſity they could 
have nothing to do with it. But the plea having been found by 
the jury the Counſel for the Plaintiffs were driven to that argu- 
ment. The proper time to inſiſt that the Plaintiffs had nothing to 
40 with the future deſtination of the cargo was when the plea was 

before the jury; and if the truth of the caſe would have warranted 
it, the fact might have been negatived by evidence, demonſtrating 
that the Plaintiffs? part in the tranſaction did really end with the 
delivery, and that the future deſtination had nothing to do with 
| their co tract. T hey might have diſproved all knowledge ; in- 
deed it was neceſſary that they ſhould diſptove it. Knowledge 


affords 4 ſtrong ground to infer participation'i in-the whole tranſ- 


ackion. Communicat tions of ſuch A nature are not made unne- 
car fily. From the price fixed, the ſituation of the buyer, his 
ability to pay, a fair account of the extraordinary credit given to 


bim, and other particulars, inferences of - fact might have been 
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 LicuTFooT 


and Another 
„ 
Truaxr. 


made by the jury favourable to the ground now taken for the 


Pfaintiffs, cat! in fact they were not involved! in any part of the tranſ- 


action ſubſequent to the delivery } abi upon. this ground the j jury 


might have deem warranted in finding againſt the plea. But the 


jury having found for the plea, the court cannot ſay that the Plain- PE 
tiffs had nothing to do with the future deſtination of the goods, 


unleſs it was impolible to ſtate a caſe in which he could have a any 
| ming to do with it. I think it was not diſputed that if the Plain- 
_ tif contract extended to the future deſtination of the goods ſuch 


à contract would be void. It ſeems therefore hardly heceſſary to 


enter into an examination of the four caſes which were cited from 


| Cowper and the Te erm Reports. The reſult of the caſes is, that 


knowledge, in the ſeller of the goods delivered, of the future de- 


ſtination of thoſe goods, with the further circumſtance of packing the 


goods in a form convenient for ſmuggling, will avoid the contract 
if ſued upon here, and 4 > fortiori if the ſeller be reſident in this 
country. The caſe now in judgment i is certainly not in terminis 
mis caſe: And I uſe the caſes only as authorities for the principle. 


Upon this plea, the Plaintiffs do not merely af} If another, they muſt | 
Wade * pricicipals | in the illicit tranſaction. In "Un 4 view of 
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the calſe they are directly within che act of parliament. 


But if the Plea 
had been that the Plaintiffs had ſold 


theſe goods to the Defendant 


ad Avober for the purpoſe of enabling Bim to trade with them clandeſtinely to 


{Tamar 


Nov. 16. 


the Zgft Indies, that would have been eat of ane within the 


00 of the authorities ited: 
3 Per 1 F390 213423 LE Rule diſcharges 
SY, ieee Wo the 22 ce 5 1 


- Dux ex # dem. ML LON v. Moos ; in Error. 


3 1 = 
5 4-4 


A. after giv- 


ing a life 
eſtate in cer- 
tain copy- 
Folds to B. 
-Geviſed as 
follows; 
«.All the re 
« of my 
© lands te- 
. © nements 
s and here- 
„ ditaments 
d either 


cc freebold or | 


& copyhold 
% whatſoever 
te and where- 


« ſoe ver and 
alſo all my 
e goods Sc 
© after pay- 
nent of my * 


ju debts 
4 and "orgy: 
aerpences, 


1 give, de- * 


es yiſe, and 
« bequeath 
« the /ame 
e qntomy 
* wife 8. 
% C. Held 
that under 
this deviſe 


„ took a 


ſee. 


Mrz, Defendant, * OY RA ot in 1 in 9 
A, favour. in the Court of King's Bench (/e 5 T. R. 558.) on 
3 former e ejectment in which he was Plaintiff, this ſecond ejectment 
as: 2 by the preſent Plaintiff in error, with a view to 


queſti N that Jodement: Car 6 2. 2 175. The ſpecial verdict in 
this was the ſame as in the former caſe, and the queſtion was, 


Whether under the will of F; Carr who was ſeized-i 4n fee of the 


£414 6 


premiſes i in queſtions; Sify Carr under whom the Plaintiff] In error 
claimed, took an eſtate in fee or, for life only? The words of the 
deviſe were, 6 J giye and deviſe unto N. Liſter, of Oc. all that my 
« cuſtomary; or copyhold meſſuage or tenement with the appurtenan- 
ces Kituate 8 toe. ; 7 All the reſt. of my lands .tenements and; heredita- 
&, ments either freehold: or copyhold whatſoever and whereſoever and 
t alſo all my goods chattels and perſonal eſtate of \ what nature or 
4 K. nd. ſoe ver, after payment of t my juſt debts and funeral expencer, 

give. ehe and bequeath the ame unto my wife Sffuly Carr; 


4 « 20 I do hereby r doe and abpoint 15 ny ſaid wife ieren 
4 © trix of this my will.” | 


; 7715 Ve op . ater, 9 „A, 9 
The caſe was twice 3 5 1ſt, in Trinity: * a 5 by | 
Lambe for the Plaintiff in error, and Mad for the Defendant, 


f 
1 


5 now by Chambre. for the former, and Law: For, the latter. 
| Arguments far the Plaintiff in error. To any common mind it 


s elear upon the face of the will that the teſtator intended to give 


to his wife oll which he had not given to N. Liſler, and the words 


which he has employed axe ſufficient to paſs a fee. 
% hereditaments,” (which is uſed in the claule of deviſe to S. Carr, 
cmhaugh not in that to NM. Liſer) import 
ain en of the inte! 


The word 


a deſctiption not of the 
eſt; it age an inheritance, and had the 
wr bre al his innen 


Fl ANCE, * * ua 
14 
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| ſame manner as if he had ſaid © all his eſtate” (a). [Eyre Ch. J. 1796. 
obſerved that the words * all his eſtate” may, but do not neceſ- 5 
R NN EX 
ſarily paſs a fee, and Heath J. that where they are words of dem, 
deſcription they do not.] In Holdfaft v. Marten, 1 T. R. 411. the 1er 910 
word © eſtate was held to carry a fee though it denoted locality, 3 5 
being © my eſtate at B. and in Fletcher v. Smiton, 2 T. R. 656. 
the word © eſtates” in the plural number, had a like import given 
to it though the caſe was ſtill ſtronger as the teſtator had before 
by the ſame deſcription given an eſlate for life. The meaning of 
the word © hereditaments' in a will, may be collected from Lydcoti 
v. Willows, 3 Mod, 229. where Powell ]. contrary to the opinion 
of the reſt of the court, held that it imported an inheritance and 
would carry a reverſion ; and his opinion was afterwards confirmed 
in the Exchequer Chamber where the judgment below was unani- 
mouſly reverſed, 2 Vent. 285. S. C.; and though Gould J. in 
Smith v. Tindal, 11 Mod. 103, 4., where the word © heredita- 
„ ments was uſed in a (deviſe and a perpetual charge created 
upon the eſtate, decided entirely on the charge in favour of a fee, 
yet Holt Ch. J. expreſsly founded his opinion on the word © he- 
« reditaments,” as carrying a fee. So in Frogmorton & Wright v. 
Wright and another, 3 Wilſ. 418. De Grey Ch. J. held that the word 
© hereditaments in a will may be a fee. Of Canning v. Canning, 
. 240. which has been cited to ſhew that a fee will not paſs 
under this word, it may be obſerved that the Mafter of the Rolls 
there went on the caſe of Hopewell v. Ackland, Salk. 239. (which 
does not apply here, as the deciſion proceeded on other words 
there uſed in the deviſe) and on the intention of the teſtator. Be- 
ſides Lord Mansfield, 5 Bur. 2629. treats Moſeley as a book of ne 
authority. It was indeed truly obſerved by Buller J. in Doe d. 
Palmer v. Richards, 3 Term Rep. 360. that different opinions had 
been entertained on the operation of the word © hereditaments ().“ 
The ſtrongeſt authorities are however in our favour. If indeed 
the word be limited it may carry an eſtate for life; but where uſed 
generally i it will paſs a fee. If however the word © hereditaments” 
will not paſs a fee, ſtill the generality of the {weeping clauſe in 
this deviſe will do it. The teſtator had but two objects of his 


bounty, NM 2 i/ter and his wife ; the latter was the principal object, 


(a) Vid. ales, 296. and the caſes on | court on the operation of the word © eſtate,” 
this ſubject there collected by the learned in Whiteleck v. Haddon, ante, 247, 8 
Editor in the note. Vid. etiam Hogan v. (5) Vide what is ſaid (by Buller J. arte 
Jack/on, Cone. wy and what i ls faid by the 248. | 
TY | 8 | as 


Dax ex 
dem. 
MEkLLOR 
„ 
Mook ; in 
. Error, 
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as he-made her executrix and reſiduary legatee. If then his intention 


is clear and there is no rule of law to control it, that ; intention 


muſt prevail. What that is, appears elearly from the clauſe dire. 
ing the payment of debts and legacies; for where the executorſhin 


might poſſibly become a burden without a fee, the Court will 3 


that a fee was intended to be given. 3 Bur. 1535. arg. It cannot be 
ſaid that nothing but the perſonalty was charged, for if that were not 


ſufficient any court would hold the land liable. The deviſe of the 


realty does not end at the word © whereſoever,” for no words of dil. 


poſition occur until after the deſcription of the perſonalty. The 


ſentences are coupled by the word: © and; and the word * ſame” 
in the diſpoſing part refers to the real as well as perſonal eſtate, 


| [ Heath J. Cliffe and others v. Gibbons, 2 Ld. Raym, I 324+ is in point; 


the teſtator there having deviſed to his wife the reſidue of his 
eſtate after debts and legacies paid, Lord Chancellor Cowper was 


clearly of opinion that a fee paſſed.] The caſes cited to ſhew that the 


executrix does not take a fee in reſpect ↄf the charge are not appli- 


cable; in Eyles v. Cary, 1 Fern. 457. no queſtion was raiſed about 


the fee, and in Dickins v. Marſhall, Cro. Eliz. 330. the effect of 


charging debts, &c. on the land was not conſidered. Beſides the 


reporter of the latter caſe was at that time young, and it may be 


further impeached by the improbability of the 2d reſolution, viz. 
that the parties took as joint-tenants. The caſe of Doc d. Palmer 
v. Richards is deciſive, for the words “ thereout paid ” as applied 
to payment of debts, Hc. uſed in that, caſe, are equivalent to 
the words here © after payment, c. 

Arguments for the Defenaant in Error, The "TOM will not 


diſinherit the heir at law without expreſs words to that effect. 


Now whatever the teſtator's intention might have been, there are 


no words which can be held to give more than an eſtate for life 


nearly alike, and the former is admitted on all hands to paſs only 


5 afl eſtate for life. The words“ whatſoever :and whereſover” in 


the latter deviſe apply only to quality and place, not to duration 


of intereſt ; and as tO the word © hereditaments” not being uſed in 


the deviſe to N. L Aer, the ſubject of that deviſe was but a meſſuage. 
In all the caſes cited to ſhew that the word hereditaments” carries 


: a fee, there was a perpetual charge on the eſtate, and that weighed 


. ſimilar to this; there the fee was expreſsly held not to paſs under | 


with the judges. The caſe of Hopewell v. Achland is preciſely 


the claule 1 in which the word ve hereditaments“ was uſed, but under 
g that 


to Siffily Carr. Indeed the deviſes to NM. Lifter and to her are 
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that which gave all that the teſtator had not before diſpoſed of. 
The terms ©-reſt and reſidue” occurred in Canning v. Canning, yet 


there only a life eſtate was givers; and though the principal point 


in that caſe is not perhaps applicable to this, and the reporter not 

ood, till the Maſter of the Rolls cannot well have been miſtated 
e it as a ſettled point that the word © hereditaments” would 
not paſs a fee. The definition of hereditas by the civilians is, 
« what a man inherits; hereditamentum is uſed to expreſs “ what 
a man tranſmits.” | Hopewell v. Ackland is expreſsly i in our favour. 
All the caſes which have been cited to explain the word heredita- 
ments as carrying a fee, were attended with other circumſtances 
which influenced the judgments. In Lydcott v. Willows, as reported 
in 3 Mod. 2 29. there was ſome comment on the word © heredita- 
ments, but no deciſion ; and-in 2Vert. 285. that word was not diſ- 
cuſſed. Beſides, the deciſion was to enable the wife to pay legacies, 
and went upon the charge. So in Smith v. Tindal there were words 
of charge, and the cafe was not determined on the meaning of the 


word © hereditaments.“ So De Grey Ch. J. in 3 Wil, 418. and 


Buller J. 3 Term Rep. 360. only ſay that hereditaments may paſs 


a fee when coupled with other words. Are there then other words 
in this deviſe ſufficient to give that effect to bereditaments 2 


The deviſe of the realty ends at the word whereloever ; ;” Nor is it 
common to charge funeral expences on the real eſtate. The charge 
therefore only relates to the perſonal eſtate, which is the proper 
fund, as appears from Eyles v. Cary. And even ſuppoſing the 
realty to be charged, a fee will not neceſſarily paſs, becauſe the 
eſtate may be given ſubject to the charge into whatever hands it 
may come. In Merſon v. Blackmore, 2 Alb. 341. the debts being 
charged on the realty on the contingency of the perſonalty only 
not ſufficing, it was held that ſuch a charge would not raiſe the 


eſtate into a fee. In Doe d. Palmer v. Richards, the deviſee was to 


pay out of the particular eſtate deviſed. Here if the deviſee had : 


died in the life of the deviſor, the lands would have gone to the 
heir, ſubject to the charge. The only difference between this caſe 


and Dickens v. Marſhall is, that here the deviſe is after payment of 


debts and funeral expencet, and there it was after payment of debts 
and /egacies ; and yet it was there held that an eſtate for life only 
paſſed, With reſpect to the words“ all the reft of my lands, &c, 
though Wheeler v. N. alroone, Alleyn, 28. is an authority to ſhew 
that ſuch words pals a fee not expreſoly deviſed, yet the autho- 
rity of the. en in Alleyn 1 18 much ſhaken by the obſervation in 
N 32. 
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1796. 
Dux ex 
dem. 
Merrex 


1 


Moox; in 
Error. 


ſelf a fee. But the queſtion will be, Whether the reſt and reſidue 


reſiduary clauſe? Undoubtedly a life eſtate might have been ex. 
preſsly given in the reſt and reſidue, &c. and then the words * ref 


fairly to be collected that the teſtator intended to give his wife all 


moſt comprehenſive words: © hereditaments” imports all that i in 


introductory words (a). Here one copyhold i is given to M. Lifter, 
2 tenements, and hereditaments whatſoever and whereſoever, and 


alſo all my goods, chattels, and perſonal eſtate of what nature or 
kind ſoever, after payment of my juft debts and funeral expences, 


after payment of debts and funeral expences, is given to the deviſor 
in this one clauſe. What is this but ſaying, * I will firſt have my 


. Frogmorton d. Wright v. Wright, 2 BI, 889. 3 | will, ſee Gray/on v. Atkinſon, 1 Wille 333 
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3 P. Mme. 63. note [E], that on inſpection of the record it ap- 
peared to have been found by the ſpecial verdict, that unleſs the 
reverſion in fee paſſed by the will there would not be ſufficient 
to pay the teſtator's debts. 

'EyRE Ch, J. I ſhould feel much difficulty in deciding this caſe 
upon the technical meaning of the word © hereditaments,” I an 
diſpoſed, however, to agree that the word © hereditaments” importe 
only to be a deſcription of that i in which the deviſor has an inhe. 
ritance, not of his intereſt in it. No doubt a life eſtate may be 
given to the deviſee out of an eſtate in which the deviſor has him. 


of my lands, c. may not include all the intereſt, when uſed in 3 


and reſidue” would have been merely deſcriptive of the lands. The 
queſtion before us is a queſtion of intent, and does not ariſe upon the 
technical ſenſe of the words. It does not indeed appear to me that an 
intent to give a fee can be implied from the words © after payment 
of my debts and funeral expences,” for no ſuch abſolute charge is 
created as will render it neceſſary that a fee ſhould paſs. But it is 


that was not before deviſed. For this purpoſe he employed the 


which he had an eſtate of inheritance ; and the words © reſt and 
reſidue” are ſufficient to pals the whole intereſt, if the intent be clear, 
This appears from the caſes where an intent has been raiſed from 


and then comes this ſweeping clauſe : © All the reſt of my lands, 


I give, deviſe, and bequeath the /ame unto m y wife S. Carr.“ The 
whole perſonal eſtate, together with all the reſt of the real eſtate, 


debts and funeral expences paid, and then I give what is left to the 


(a) On the general effecl of introduQory | Cop. 657. Goodright d. Baker v. Stocker, 
words in a will, ſee 1bet/on v. Beckwith, '$ Term Rep. 13. and Des d. Child et ux. v. 
Caſi temp. Talbot, 160. Maudy v. Maudy, | Wright, 8 Term Rep. 64. For their effect 
Caſ. temp. Hardw. 142. 2 Str. 1020 S.C. | as operating on the reſiduary clauſe of a 


Will. 414. S. C. Loweacres d. Mudge v. Blight Hogan v. Jackſon, Coaup. 299. and Deed. 
£1 ux. Cope 352. 0 d. Gaſtin v. — ) Burkitt v. Chapman, 1 H. BI. 223. 


deviſee. 


M THE THIRTY-SEVENTH YEAR OF GEORGE II 


the purpoſe. Therefore, without defining the meaning of the 
word © hereditaments, we think that the plain intent of the 
teſtator makes it neceſſary to give this i 1mport to the deviſe. 

Per Curiam, Judgment reverſed, 


8 (a the Exchequer Chamber.) 
HALLE bv. SMITH and Another, in Error. 


4 was an action of trover brought in the King's Bench by the 
Defendants in Error, to recover from the Plaintiff in Error, as 
Captain of the ſhip Ha toe, a cargo of iron and hemp. The cauſe was 
tried before Lacprence J. at the ſummer aſſizes for Lencaſler 1794, 
and a verdict found for the Defendants in Error for 4710. 185. 
Upon this a bill of exceptions was tendered by the Counſel for the 
Plaintiff in Error, and ſealed by the learned judge. From that bill 
of exceptions, when annexed to the record in this court, the caſe 
appeared to be as follows: | 


in Lonaon and carrying on buſineſs under two different firms, 
namely, the banking buſineſs under the firm of Samuel Smith, Sons, 
and Co., and the buſineſs of merchants under the firm of Smiths 
and Atkinſon. George and Henry Brown, merchants at Liverpool, 
ſome time fince opened an account with Samuel Smith, Sons, and 
Co. as bankers, in the regular courle of buſineſs, remitting bills, 
and drawing againſt them as occaſion required. In January 1792, 
G. and H. Brown wiſhing to increaſe their drafis to a much greater 
amount than had been at firſt deſired or intended by Samuel Smith, 
Sons, and Co, entered into an agreement with them to the follow- 
ing effect: that G. and H. Brown ſhould be at liberty to draw 
5oool. per week from the 1ſt of February to the 12th of March 


upon Samuel Smith, Sons, and Go. remitting them good bills of ex- 
change on London to cover the amount; and that as a further 
ſecurity they ſhould lodge a credit with two houſes at Hamburgh 
againſt goods conſigned to thoſe houſes to the amount of 20,0007. 
of which Samucl Smith, Sons, and Co. might avail themſelves as 
they ſhould think proper ; and 2 a/ſo 4 a collateral Seeurtty conſigu 
10 the houſe of Smiths and Atkinſon hemp and iron to the amount 
of 1 8. on ale for Fear account. This agreement was entered 
3 F = into 


893 


. 


geviſee. If the intent be clear, there are apt words ſufficient for 


The Defendants in Error were merchants and bankers reſiding 
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Nov. 16th, 


A. of Liver- 
pool wiſhing 
to draw upon 
the banking - 
houſe of 2, 
in London to 
a large 
amount, 
agreed, a- 
mong other 
ſecurities 
givea, to con- 
ſign goods to 
a mercantile 
houſe conſiſt- 
ing of the 
ſame part- 
ners as the 
banking- 
houſe, 
though un- 
der the firm 
of B. C.; 
accordingly 
he remitted 
the invoice 
of a cargo 
and the bill 
of lading 
indorſed in 
blank to B. 
., bot 
the cargo 
was pre vent- 
ed from lezv- 
ing Liverpoo! 
by an em- 
bargo; 4. 
then became 
bankrupt, 
being con ſi- 
derably in- 
de bted to B. 


and the car- 
go was deli- 


ve red to his 
aſſignees by 
the Captain; 
held that B. 
& C. migbt 
maintain 
trover for it 
againſt the 
Captain. 


„ 
1796. 


HALLE 
. 
SMITH; 
»in Error. 


the arrival of the goods. Upon this evidence the 3 Judge 


upon 82 muel Smith, Sons, and Co. to a conſiderable amount; and 


captain, and for the cargo of which this action was brought. 


goods and the prices they might be willing to take. An inſu- 
rance was effected on the cargo in the name of Smiths and Allinſun, 
© who were to receive the uſual commiſſion on the fale. At the 
time when the invoice and bill of lading were remitted the Haw}, 
was in the port of Liverpool-and ready to fail for London, but was 
prevented from ſailing by an embargo. Samuel Smith, Sons, and 
Co. having in conſequence of the credit lodged in their favour with 
the houſes at Hamburgh drawn upon thoſe houſes, and having had 
ſeveral of their bills returned from thence proteſted for non-pay- 


to them by G. and H. Brown on the 2d of March 1793, and 


at the ſame time. At this period, and on the 5th of April 1793, 


latter refuſed to deliver it to them, alleging orders to that effect 
from the aſſignees of G. and H. Brown, to whom he afterwards 
delivered! it. The Defendants in Error called two eminent mer- 


| Hawke to Smiths and  Athinſon was not a conſignment to them as 


the benefit of their i PUPS, but was a conſigument to . and 
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into for the accommodation of G. and A Brown, and entirely a 
their requeſt, In conſequence of this G. and H. Brown did draw 


in purſuance of the agreement on the 1 3th of February 1793 re 
mitted to Smiths and Athinſon the invoice and bill of lading Indorſeg 
in blank of the ſhip Hawke, of which the Plaintiff in Error was 
[1 
the correſpondence which took place between Smiths and Albin 
and G. and H. Brown, ſubſequent to this remittance, the former 


applied to the latter for directions reſpecting the diſpoſal of the 


01 


ment, immediately applied to their own uſe a parcel-of bills remitted 
refuſed'to accept the bills drawn by G. and Z. Brown upon them 


when G. and H. Brown were declared bankrupts, the balance of 
accounts was conſiderably in favour of Samuel Smith, Sons, and 
Co. In conſequence of the bankruptcy Smiths and Atkinſon having 
demanded'of the captain the cargo of the ſhip Hawke which was 
Mill lying in the port of Liverpool, and tendered the charges, the 


chants to prove that bills of lading, when made out to the orde: 
of the ſhipper or his aſſigns, are negotiable or transferable by the 
ſhipper's indorſement, which veſts the property in the indorſee; 
and that when ſuch bills of lading are tranſmitted from abroad, it 
is uſual for merchants to accept bills in conſequence of them, before 


directed the jury that the conſignment of the cargo of the ſhip 
the factors or agents only of G. and H. Brown acting merely for 


6 3 Atkinſon 
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Atkinſon not only to {ell the ſame under the direction of G. and H. 


Brown, but alſo by the produce thereof to protect and indemnify 
the banking-houſe of. Samuel Smith, Sons, and Co. againſt their 
advancements and acceptances on account of C. and H. Brown, 
4d that the law, as between principal and factor, did not ariſe in 
this caſe : that if, therefore, they believed the evidence ſhewn of 
the cuſtom of merchants with reſpect to the transfer of a bill of lading, 
then the Plaintiffs, (now Defendants in Error,) were entitled to the 
cargo, and the captain's refuſal to deliver was evidence of a wrong- 
ful converſion. To this direction the bill of exceptions was ten- 


d ered. 


This aſe was twice argued ; in Egk, Term 7796 by Chambre 


for the Plaintiff in Error, and Lowndes for the Defendant ; 


and again on this day by Law for the former and Wood for the 


latter. 


Arguments for the Plainti if 1 in Error. The firſt obſervation 
thatpreſents itſelf in this caſe ariſes on the negotiability of a bill of 


lading by indorſement ; with reſpect to which point we muſt refer 
the Court to the ſeveral reports of Lickbarrow v. Maſon (a), where 
the ſubject was completely exhauſted. We contend, indeed, that 
the direction of the learned Judge upon that point was incorrect ; 
for the queſtion, Whether ſuch an inſtrument be negotiable or not? 
is part of the law of merchants, and as ſuch ought not to have been 
ſubmitted to the jury. Grant v. Vaughan, 3 Burr. 1523. and 


Pillans & another v. Van Mierop & another, 3 Burr. 1669. The 


next conſideration will be, whether, under the circumſtances of 
this caſe, there was ſuch a negotiation or aſſignment as amounted 
to a complete transfer of the property, or whether the conſignor 
and conſignee did not ſtand in that relation to each other, in which 


the law, as between principal and factor, applies. Admitting that by | 
virtue of the indorſement of a bill of lading property prima facie. 


paſſes, ſtill that indorſement is -capable of being ſo explained by 
evidence as to ſhew the indorſer's intent to paſs ſome-minor intereſt, 
orqualified authority, in reſpect of the goods. In ſupport of this the 
opinion of Lord Mansfield in Wright v. Campbell, 4 Burr. 2050. 


may be referred to. The effect of an indorſement on a bill of 


lading cannot be more general than that of an indorſement of a bill 
of huinge now the latter may be indorſed 9 various purpoſes; 


(e) Judgment for 1 Plaintiff in X. B. Lords, 2 H. Bl. 211. and 5 1 Rep. 367. 


2'Term Rep. 63. That judgment reverſed | Special verdi& on the fecond trial and judg- 
in the Exchequer.Chamber, 1 H. Bl. 357. ment for the Plaintiff 1 in K. B. 5 Tern 
Verire de novo awarded in the Houle of | Rep. 683. TD 
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-SMITH; 


<onſignedt to him, a bills drawn 04 che conſignor, and pay part 
of 
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as to apply the contents to the indorſer's uſe, to a- ſervant to bring 


the contents to his maſter, orto an agent for the purpoſe of enabling 


him to execute ſome particular buſineſs to which he is bound to 


apply-i it. In any of theſe caſes, if the bill has not paſſed into the 
hands of a third perſon, the indorſee is precluded from maintaining 


an action on the bill againſt the indorſer; for the latter is at liberty 
to ſhew the purpoſe for which it was Indotfed, The preſent tranſ. 


ation | 18 confined to the original parties; and however third perſons 
who might have given credit to the inſtrument in queſtion, would 


have been protected, that conſideration does not ariſe here. From 


all the facts of this caſe taken together, it is clear that theſe parties do 


not ſtand i in the relation of vendor and vendee : nor was it under- 
ſtood, at the time when the indorſement was made, that a complete 


transfer of the property would thereby be effected. By the origi. 
nal agreement the conſiguments of goods were only to reſt with 
| the houſe of Smiths and Atkinſon as a collateral ſecurity for the 
benefit of the banking-houſe. The goods themſelves, therefore, 
were to continue the property of the conſignor till the ſale, and the 
money ariſing from thence was either to be retained by Smiths and 
wn Atkinſon, or paid 1 into the banking-houſe as occaſion ſhould require. 
Up to the time of the ſale the charges attending theſe goods, and 


the riſk. of the conſignment, lay upon the conſignor. It is true 
that the conſignees may have had an inſurable intereſt in reſpect 
of their commiſſion; but ſtill, if the conſignors alſo had an inſurable 
property, trover is not maintainable by theſe parties for a a converſion 


by the captain acting under the orders of the owners. Did the 


confignors, 1 in conſequence of remitting the bill of lading to perſons 
ſtanding in the qualified relation to them in which Smiths and 
Atkinſon ſtood, loſe all power and control over the cargo? The right 
of the conſignee attaches only on the arrival of the cargo at the 
port of deſtination, and till that period the conſignor has ſuch a 


property as enables him to detain ; for if he has a property which 


may be the ſubject of inſurance, tat accompanied with poſſeſſion, 
enables him to detain. That G. and H. Brown had an infur- 
able intereſt appears from Hibbert v. Carter, 1 Term Rep. 745. Con- 
fidering the conſignment to Smiths and Atkinſon in the light of a 


conſignment to them as factors, and made by way of indemnity | 
for advances, the caſe comes within all the reaſons upon which 


that of Kinloch v. Craig, 3 Term Rep. 1 19. 783. was decided: 
there it was held, that if a factor, in conſideration of goods being 


\ / 
d. 
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4 the freight, and become inſolvent before the bills are due, and 
before the goods get into his actual poſſeſſion the conſignor may 
ſtop them in tranſitu. The principal caſe is even ſtronger than 
that, for there the ſhip had arrived at the port of delivery, whereas 


here it had never migrated from the port of loading. In Licb- 
tarrow v. Maſon, 2 Term Rep. 72. Mr. J. Aſehurſt obſerves, that 
where delivery is to be at a diſtant place, the contract, as between 
the vendor and vendee, is ambulatory till delivery, though not 
s between the vendor and third perſons if a bill of lading has been 


remitted. 


here be conſidered ambulatory till actual delivery. It is the courſe 


of trade to make out two or three bills of lading; according to the 


terms of the bill of lading the captain is to deliver to tue ſhipper or 


his aſſigns ; and when there are: different claimants upon different 
bills of lading, it is not his buſineſs to examine who has the beſt 


right. Fearon v. Bowers, cited per Lord Loughborough in Licl- 
tarrow v. Maſon, 1 H. Bl. 365. The captain therefore, in the 


preſent caſe, ſatisfied his contract by a delivery to the aſſignees of 


the ſhipper. In addition to this, it may be contended that the pro- 
perty never veſted i in Smiths and Atkinſon, becauſe the banking- 
houſe never executed their part of that agreement under which the 
conſignment was made. The bills of G. and H. Brown having 
been diſhonoured they were entitled to flop the conlignment i in the 
port of Liver pol. 

Arguments for the Defendants in FIT When a cuſtom ks 
once been found to be a cuſtom of merchants, it becomes by that 


finding the law cf the land. This doctrine was acted upon by 
Lord Kenyon in the caſe of Hunter v. Huring (tried at the ſame 

fittings in which the ſecond trial of Ldharrow v. Maſon had taken 
place), who refuſed to hear any evidence reſpecting the negotiability N 


of a bill of lading, it having been already admitted upon 
record in the ſpecial verdict in Zickbarrow v. Maſon, That ſpecial 


verdict therefore, as reported 5 Term Rep. 68 3., is an authority to 


ſhew thet bills of lading are negotiable. If Smiths and Atkinſon 


had ſtood in the mere relation of factors to G. and H. Brown as 


their principals, undoudtedly they could have had no lien upon 
the goods for the balance of their account until they had come into 
their actual poſſeſſion. But though that be law as between | prin- 
cipal and factor, yet where one transfers goods to another in truſt 
to indemnify. a third perſon againſt money which he may advance 
7 G that 


If therefore this caſe be conſidered as between vendor 
and vendee, no third perſons having intervened, the contract muſt 
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* law. does not apply, becauſe the property immediately veſts in 
the truſtee in whom it is intended to veſt. Here the agreement 
3 was that G. and H. Brown ſhould conſign hemp and iron to Smith, 
in Error. and Atkinſon, the meaning of which agreement was that the former 
 _ * ſhould transfer to the latter, by the uſual mercantile mode of trans- 

fer, goods in truſt to be ſold, and the produce to be retained as x 

collateral ſecurity for what the banking-houſe ſhould advance. The 

made of transfer adopted, namely, the indorſement of a bill of 

Jading in blank, was an adequate mode of transfer. For a mere 
agreement for one to ſell and the other to buy a ſpecific thing will 

paſs the property in chattels without actual delivery if the conſide- 

ration be paid. It is true that the venco: has a right to ſtop 3 

tranfitu where the conſideration has not been paid and is not likely 

to be paid ; but that law cannot afſect this caſe where there was no 
Pretence | to ſtop in trqr/itu, as the banking-houſe had aQually paid 
by, advances the value of the goods. Upon this head there are 
many caſes. In Keiler. 77. pl. 25. it is ſaid that if a man buy 
twenty quarters of malt which is put into ſacks or otherwiſe ſe- 
vered from the other malt, the property is altered. So i in Evans 
v. Martell, 12 Med. 156. the court ſay that the conſignment i in 
A bill of lading gives the property; and in Grips v. luglederw, Far- 
reſley 89. it was held that under an agreement to pay fo much for 
every hundred ſtacks of wood lying 1 in ſuch a wood, and fo for 
more as It ſhould be felled, the property of every hundred cut at 
the time of the agreement veſted i in the purchaſer, and ſo of the 
reſt as they were cut down. There i is alſo a caſe cited in Evans 
v. Thomas, Cro. Fac. 172. cone covenants with another, that if he 
5 will marry his daughter he ſhall have ſuch a flock of ſheep ; he 
- marries his daughter; the property of the ſheep was preſently in 
him becauſe it was but a perſonal thing and the covenant is a 
grant (a). N Again in an action on the caſe upon mutual agree- 
ments a note was given in evidence in the nature of a bill of parcele, 
een that A. had bought of B. one hundred pieces bf muſſins 


E 


= 
| | time, and paid for as taken away; there Hl C. J at Guildhall, held 
| dat the pieces being marked and ſealed, the property was altered 
| 5 immediately, a and that they remained only as a ſecurity for the 
3 money. Knight V. Hopper, Sinn. 647. Indeed in, Lickbarrow 
. v. Maſen, Lord. Loughborough lays, * A deſtination of the goods 
4 by the vendor to the uſe of the vendee, the marking them, or 


(a) See Fitz, Abr. Monſirans de fai, 11 144. 
« making 
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4 purpoſe of being delivered, may all. entitle the vendee to act as 


theſe authorities it may be contended, that the inſtant the deſtination 
of theſe goods was aſcertained, and they were put on board in 
order to be delivered to Smiths and Athinſon, the property was im- 
mediately transferred to them, becauſe a valuable confideration had 


aſcertained, they were thereby enabled to maintain trover for the 
goods, unleſs G. and II. Brown or their aſſignees could have ſhewn 
a juſt cauſe for retracting the delivery. It may alſo be argued, that 
the cargo having been delivered by G. and H. Brown to the Defen- 
dant for the uſe of the Plaintiffs upon a good preceding conſideration, 


the Plaintiffs. In Brand v. Li ey, Yetv. 164. A. being indebted 
to the Plaintiff in 1004. for the ſatisfaction of the debt delivered 
to the Defendant ſundry goods amounting to the value of the debt ; 
and it was adjudged, that by the delivery of the goods to the De- 
fendant to ſatisfy the Plaintiff, the Plaintiff acquired a property 
and intereſt in the goods. To the ſame effect are 1 Bulſtr. 68. 


ground of the property having been transferred to Smiths and 
Atkinſon as eonſignees, inſtead of the very houſe whoſe advances 


the goods for the ſpecial purpoſe of indemnifyi ing the latter by the 
proceeds, and till that ſale C. and H. Brown were to ſtand the riſk, 
and to provide the fund from which the contingent charges were 


fold was to pay their debt, and the conſignees were intereſted in the 
lame property, becauſe it was the ſecurity on which their advances 
were made. In the caſe of Kinloch v. Craig principally relied on by 
| the Plaintiff in Error, the bill of lading was not indorſed; indeed that 
Was merely a caſe of principal and factor, whereas here there was 


houſe, and that property was paid for before the transfer took place. 


EyRE Ch. J. The caſe is now brought to a point in this one 
ſhort propoſition, viz. That the property was transferred to Smiths 


14 | = main- 


4 making them up to be delivered, or removing them for the 


4 owner to aſſign and to maintain an 3 againſt a third perſon 
into whoſe hands they have come.“ 1 H. Bl. 363, 364. Upon 


already moved from them. This ſpecific property being once 


the Defendant may be looked upon as a truſtee for the benefit of 


the conſignment was deſigned to cover. The former were to ſell | 


do be defrayed. This accounts for the inſurable intereſt in both 
parties. The conſignors had an intereſt in that property, which when 


an actual transfer of the property in truſt to indemnify the banking= 


: and Atkinſon upon a truſt in which thoſe who transferred the 
Property, and the banking houſe were concerned. If this can be 
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2 Leon, 89, Dyer 49, a. Nor can any diſtinction be made on the 
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1796. "ad? al the objeQions which occur ſo forcibly u upon the 


— notion of a bargain) and ſale, will be. removed, Had it been; q 


Hair 
v». . bargain and fale accompanied with a ſufficient delivery tO transfer 
| r, the property, from that moment the riſk of the conſignment and the 


loſs and profit upon it ought to have belonged to the buyers, 
But if we can ſuppoſe | that this transfer of property was to ſlang 
ſimply upon the agreement that the cargo ſhould go to Smith, and 
. Atkinſon, and ſhould be i in effect their property only, for the pur. 
+ Poſe of their applying the net proceeds by way of indemnity to the 
banking-houſe, then the circumſtances of the r1{k and of the profit 
and loſs refer to the truſt with which. the property was charped, 
.and are thereby accounted for. The truſt being, that the Proceeds, 
«whatever they might be, ſhould remain with the conſignees ap. 
plicable to the debt of the banking houſe, the riſk muſt neceſſarily 
remain with the conſignors notwithſtanding the change of pro- 
perty, and they muſt ſuffer or be benefited by the loſs or profi 
upon the ſale. The queſtion then is, Whether upon the caſe 
before us we are authoriſed to decide, that by the agreement of the 
parties for a valuable conſideration this, which was originally the 
property of the conſignor s, did become the property of Smiths 
and Atkinſon, charged with the above- mentioned truſt? And here 
the bill of lading operates as in my poor judgment i it ought to 
operate. It operates as evidence of the change of property, and as 
ſuch I have no difficulty, nor ever had, in giving it its full effec, 
6 Ninety- nine times in an hundred the indorſement of a bill of lading 
will be concluſive evidence of the alteration of property without 
aſcribing to it the effect of a legal inſtrument as a bill of ſale. 
Caſes may ariſe in which it will be difficult to underſtand 
that ſuch was the meaning of the parties. Here, however, there 
was an agreement, that as a large credit was to be given by the 
banking -houſe to G. and H. Brown, they ſhould put into the hands 
of Smiths and Atkinſon, as merchants, a certain quantity of goods, 
.the proceeds of which ſhould remain as a depoſit in order to ſecure 
that credit. From the moment then that the goods were ſet apart 
for this particular purpoſe, why ſhould we not hold the property 
an them to have been changed, it being in perfect conformity 
to the agreement, and ſuch an execution thereof as the juſtice of 
the caſe. requires? One difficulty had indeed occurred to me, 
namely, that if this bill of lading ſo indorſed was at all events to 
change the property; if of its own force without reference to any 
particular agreement. it was to operate as a transfer, then if the 
banking- 
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tanking-houſe had become debtors to the conſignors, and had 
become inſolvent, the effects of the conſignora would have gone to 
pay their debts. The injuſtice of this ſeemed ſo flagrant, that I felt 

great difficulty in acceding to a propaſition attended with ſuch 
conſequences. But I ſee no reaſon why we ſhould not expound 
the doctrine of transfer. very largely upon the agreement of the 
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parties, and upon their intent to carry the ſubſtance of that agree- ? 


ment into execution, This will lead to. the concluſion, that the 


moment the goods were put on board the Hawke, and the bill of 


lading was indorſed and remitted to Smiths and Aibinſon, the pro- 
perty was changed, and was to remain in their hands cloathed with 
the truſt expreſſed in the agreement. In this view of the caſe, the 
circumſtance of the riſk remaining in the conſignors will only 
relate to the manner in which the truſt was to be carried into 
execution. The profit or loſs at which the goods might be ſold 
would affect the advantage which the conſignors were to deriye 


from the truſt ; but ſtill the riſk. of the conſignors in that reſpect 


affords no objection to the exiſtence of the truſt itſelf : I there- 
fore feel the ground of argument, as it now ſtands before us, much 


changed from what'it appeared to be; and ſhall have no difficulty 
in holding that this cargo was veſted in Smrths.and 4thinſon, not- 
_ withſtanding the riſk remained in thoſe who transferred the cargo, 
and not withſtanding that cargo was to be ſold with a view to the 
profit or loſs of the conſignors. Thoſe circumſtances will not 
prevent a transfer of the property under the agreement, which was 
for a valuable conſideration; though 1 can by no means aſſent to 


the propoſition, that the agreement, though for a valuable conſider- 


ation, will amount to any thing like a bargain and fale. 


Per Curiam, . „ Judgment affirmed. 
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WAGHORNE D. LANGMEAD. 

aer in this caſe was figned on the 23d of 1 on 

the 29th of the ſame month the Defendant died, and on the 
31ſt a ff. Ja. teſte d previous to the Deſendant's death was lodged i in 
the office of the! ſheriff of Middle wy; under yp the theriff 
levied· 5 
| "Clayton Fr on a former day obtained a rule t to ſhe” maſs 
why the ,. fa. ſhould not be ſet aſide for irregularity, and why the 
money produced by a ſale of the goods which remained i in the hands 
. OE Sos 1 Bs of 


Nov. 18. 


If a f. fa. be 
te/te'd before 
Defendant's 
death, but 
delivered to 
the ſheriff 
and executed 
after, the ex- 
ecution is re- 
gular. 


| 572. PE on CASES) 10 MIOHABEMABIIDER NM: | 


v9 of{th2; ſmeriff could not be.reſtored, to the adminiſtrator of; the 
Wee, Defendant. He contended, that the , Fa. being lodged i in the office 
ſubſequent 10 the: death of the Defendant, the execution thereon 


+ banden! = irregular, and cited Zeapy v. Harris, 6 Term Rep. 368. where 


; Be Hebe Wis after'the deartifot: the part y; and Walker. Drowwater; 


36 Gl. 3. in Scacr. {a), where the-ſame. doctrine was held, though 
the" 197 Me was before the death of the party. He inſiſted alſo that 


181 


wwe judgment here ſhould: have been revived by feire Facias, ſince the 
AIRS, who was a ſtranger i in this caſe, was to be affected by 

. In ſupport of. this he relied on Pennoir v. Brace, 1 Sall. 319. (6) 

3 it is faid by the Court, that * where any new perſon is 

either to be better or worſe by the execution, there muſt be , 

RR, 4. ſcire facies," becauſe he is a ſtranger, to make him party to the 
judgment, as in caſe of executor and adminiftrator ;” and on 

Lord Kenyon 8 opinion in Heapy v. Parric, He added, that the 

boobs 0 PDefendant here died inſolrent, leaving bond and other 3 for 


4. 3 


WP 0 atv whom the adminiſtrator was to be conſidered us* 
| * noqu 52 


1 das „as 09) therefore, by the ſtatute of frauds, the writ could ws bind en the 
| | bioibns! af Os 3117 4 28 
eee gute 6 the ſheriff (c). | 50 
| rd <1 Shepherd Setjt. contra, eie 4 Houghton v. « Rolly, Slit, 257. 2 


„zal d 
* (lag 083 33. 'S- Tal Springer v. mene 1 8 Td Dr Needban! 8 
= BILE 19905 ty £8 4 

- £6 29t1m916 caſe! ibid: in the note. F 


1018091 903 


| ad or fois Bulk 15 read a caſe of Balis v. biber gil. 42046, 2, 
1 . K. B. () from a manufeript note, and ſaid that Walkerv.Drawwaters 


10 


Cay 


Was decided on a miſconception of ' what had been dope in the 


| King F Beneb. He Won 1160 to 3 P. Was. 1 80 and 2 8 Op 
EEE d 

be Court were of opinion, that we current brautborte was 
=. ; againſt the application on the i ſt ground, and that to make a ſcire 
a _ facias neceſſary to ſupport this execution, the proceſs muſt appear 
=. to have iſſued after the death of the party: that with reſpect to 
1 5 the creditors, though the property in the goods ef the deceaſed was 
W bound till the delivery or, 50 writ to the (her i,” Wee the right 
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la) See z lab. Rep1 63 l dere, end 'Eafer Terms, afeer 
| | ), But it was alſo held in that (2 bat efendant died. Execution was 
1 5 the death of a party is not material, if ſubſe.” A 0 K Lege the Ritt! day of Hilary Term, 
x auen to theezefies 7) nol yoo vi 4 the g00 in che hands of, the executor | 
(e) 29 Car. 2. c. 3- dr, 16. 5 org taken. And on motion it was holden, 
(4) The caſe of Dalia v. cen at that though a judgment in Yeſpe@ of purcha- 
not preciſely in point: 2 r Af fer bi ods only from [the\6goiog, yet as to che 
Juſtice, Buller's note, Lee C. J, there ſaid; | party and * eure it binds as it 
4. Tete Wab à cafe, Mich. 7 {fs ons 4 Seehotel don aw, and that the er- 
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gilt erw tots to purſue that property till the delivery of 10 


urtt would net make this e no 
5 LLOHUIIXS od3 Ansbach to ds "Rule Sſcharggd 6) 
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(a) Fiat etiam Par lena x. Mule, CG . Elig,. e Tenge i it was ſaid that the "WO 
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161. which was before the ſtature o frauds, of frauds concerns purchaſers only, and not 
and the following caſos Which ay; creditors i (any in Houghton v. Ruſby, and 
Anonymous 2 U ent 216. P ennoir V. Phong 5 it ringer. . Samer ville, that an execution of 
Ne 1 Lad. Ray. 244. 1 Salk. 319. 8.07 o- | this kind is regular under the ſtatute of 

binfon and ochors v. Tongue and Aber, 40 NEU. hotel extends only to creditors and 
3. P. nt. Lord V. inchelſea 5 caſe, note. purchaſers, but nut to executors and admi- 


id. Fawkes v. Atkinſon, Barnet, 268. ed. 3 nillor who ſtand in the — of the 
and Tidd Pr. K. B. 728. cd. 1. 932. ed. 2. In . Rr 


| 


; BLaxenany V. 8. Woop, Executor of 
. Woop. 1 


9 aaa Ad. at ph 8 1 for Kent before Lord 
Kenyon: Verdict for the Plaintiff. 

Early in this Term a rule 2% for a new trial was obtained on an 
objection ariſing out of the following circumſtances : On the 1 3th 
February 1795, N. Wood the Defendant's teſtator purchaſed of 
one Harar the remainder of a term of ſixty- one years in certain 
premiſes at Sydenham. A ſmall part of thoſe premiſes, with a 
wooden. houſe ſtanding thereon, had been previouſly. underlet for a 
term of fifty years to one Blanchard at the yearly rent of 17 /., 
who had again underlet a part excluſive of the wooden-houſe for a 
term of forty-eight years and three-quarters to one Oozman at a 
ground- rent of 2 l. 26. Blanchard had covenanted with Farar to 
build a ſubſtantial houſe on ſome part of the premiſes demiſed to 
him; Oos man, when he took his leaſe from Blanchard, covenanted 
to pe perform this a agreement for him. When . Mood purchaſed of 
Laer, i it was ſuppaſed that Blanchar had ſurrendered his intereſt, 


he having failed in the payment of his rent and delivered up the 


keys. 0 of the wooden. houſe to Farar's ſervants; but the leaſe fill 
remained in his poſſeſſion, W. Wood purchaſed of Oozman his 
intereſt in the houſe which he had built in purſuance of his agree- 
ment! with, Blanchard, but ſuffered him to continue in polle on 
25 his teuant, He alſo pulled down the wooden houſe. Upon 
| this Blanc 7 hard. "with a view to recover his premiſes, ſerved Oozman 


34 a8 9+; 1 bop 


as EXecutor te to M. Wood, (who was deceaſed ) was admitted as land- 


No ground- rent was in arrear from Oozman to 
eee 


lord te defend. 


Lo y 
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Aloe oy a declaration in ejectment; and the preſent Defendant, 


373 


1790. 

; 
WAGHORNE 

7 
LANGN EAD. 


Nev, 116. 


. ® 


If a declara- 


tion in ejedt- 
ment be lery- 


ed upon a 
tenant, and 


his landlord 


be admitted 
to defend, 
the Plaintiſt 
can only re 
coyer ſuch 
premiſes as 
the tenant is 
proved to be 
in poſſeſſion 
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* 1796. lune bard. The leſſor of the Plaintiff only proved a title to the 
E wooden home, and had a yerdid for that. The objeQion to thi 
—— verdict was, that Oozman alone having been ſerved with the eject. 
| bas CS meat, the rule under which the Defendant, as landlord, Was admitted 
| Woor. 0 defend, extended only to the premiſes of which Oogman was 
proved to be tenant in poſſeſſion, and not to any _ which the De- 
: fendant himſelf was in poſſeſſion. _ 
Tie Blanc Serjt. ſhewed cauſe. It is objected to this verdich that 
| the premiſes: recovered were in 002man's poſſeſſion. If a declaration 
be ſerved on ſeveral tenants, and one landlord comes in to defend 
for one tenant, he muſt ſpecify the premiſes for which he defends; 
but in Doc ex dem. Jeſſe v. Bacchus, Mich. 30 Geo. 2. at firings 
Ball. M P. 110, this diſtinction was taken, © that if there be but 
cone Defendant as tenant in, poſſeſſion, the Plaintiff need not 
* prove him in poſſeſſion ; becauſe if he was not, why did he enter 
into the rule (a).“ The whole, therefore, of theſe premiſes hav- 
ing been ſpecified in the margin of the common conſent rule, and 
not reſtrained by any deſcription 1 in the rule by which the land- 
lord was admitted to defend, he cannot wenn of want of 
1 notice. 1 | £7 | 
N Sbepberd Serjt. . Fe common conſent rule muſt be 
TConſtrued by the fubſequent rule under which the landlord is ad- 
mitted to defend. If that be not the caſe, the Plaintiff in ejectment 
may recover from the landlord lands at two different ends of the 
county holden by different tenants. Though by the common 
conſent rule the Defendant is bound to “ confeſs leaſe, entry, and 
« ouſter of ſo much of the tenements ſpeciſied in the Plaintiff's 
0 declaration as are in poſſeſſion of the Defendant or his tenant, 
d or any perſon claiming by or under his title,“ yet thoſe general 
| expreſſions muſt, where 'the landlord defends for his tenant, be 
reſtrained to the premiles 1 in his tenant's poſſeſſion, and for which 
be has been ſerved. Beſides, the declaration in ejectment i is Nar- | 
a rowed by the notice of the caſual ejector. In Smith ex dem. Taylor 
v. Mann, 1-Will. 220. it was expreſsly ruled, that where the land- 
10 0 defends, the tenant muſt be proved to be in poſſeſſion of the 
6 premiſes ; for it was ſaid that he does not admit himſelf to be land- 
1 = JT any preiyiſes but of fuch 4 as are in the polleflion of his 
Tenant; | 


(a) Vide tam. Geadright V. Rich, 7T 2 'opos the home f on the authority of 1 
Nep. 333. where that ceaſe was overruled. Jae v. Bacchus, but acknos ledged his hav- 4347 
There Lord £Kznyor alluded io the. prin- ing adopted ee opinion upon re- four 

| a — as having been ruled by him J fiction. - 


* 4 0 e Erzi 0 
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| 3 cle 0 ge gröüfd of me f bas bees fa 

1 iti 
15 eit and defend, he ould ſpeefty in che rule ft how: 
mae wedeln then if is landlord comes in, tlie déclaration 
0 be narroweéd by the rule. But if this be omitted, as the de- 
claration ſtates an ouſter from all the premiſes, and leaſe, entry, and 
| oull er is 1 confeſled generally, this ſeems to Warrant" the coneluſſon 
che Defebdatit will loſe all to Which the Plaintiff ean make 
Nob 11! is true, indeed, that on this theory, though the Plaintiff 
fall in is real object, yet he may recover other premiſes for which 


be x 9eg by the rule. The theory of the caſe in Mis Jon may. 
he wro gi; but T think the deciſion highly convenient. +9 ono 
ITY wb The action of ejectment is founded of A a ftickion, 5 


nds . in poſſelion; and the tenant in poſſeſſton muſt be ſerved!. If 
ü be Uroügkt for five hundred acres, and four hundred and ninety- 
alte only 0 proved to be in the poſſeſſion of the Defendant; the 
odd acre cannot be recovered. Shall a Plaintiff, for the purpoſe 
of 0 eat tling b rt ſelf to coſts, be allowed to take à verdict for that on 
1 — le Can Have no writ of poſſeſſion? It appears from the caſe. 
e, that when a Hndlord'fs go eee 1 tenant aut 


= F whereöf he is poſed. \Poltefion' is the baſis and fon un- 
net the Action. neee ee een T9: mnt 
| rn ** Tbe 11 Ge. 2. 4 19. 7 13. was | aſſed to Sable 
Afldlbrds to defend that which their tenants only could have 
detended before the paſſing »6f the ac, vis. that of which 
the y Were in poffeſſion. The words ofthe act are, If the la d- 
' lod öf any part of the lande, e. for which uch ejeAment vb 
brought, all deſtre to appear, c.; that is, any part of the-latids 
of Whieft the tenant was poſſeſſed. It is true; the rule under 
whith the Lagdrörd is admitted is general, and if confitued lterally 
Ubud entitle the Plainti to recover more! That rule therefore 
nit be fl 100 ed by the ac which was tneant to benefit land- 
bold, vhs Before” that time had no remedy if their tenants did 
not chooſe to 23 Goodright v. Hart et ux. 2 Str. 830. nne 
N Roox: * J. "The "Plaintiff's f ight to . e 


vag 1nd 


founded antitelx dis the ſervice, the de upon! 
lg _ : he muſt . der poſeſon in — 


3 ; os yo} | entitle. 


, erde his Jettaration ön 6 one of feveräl tenlants, and the 


he did not intent to ſue. It is therefore proper that they"\(hould:! 


alt” malt nat be aud wed 10 work a" wrong. It is" brought" for 


. 
b. J..1 perle ct verdict may ay beright on ptinciple; but ie 2 
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1796. entitle himſelf to recover. Though the rule be general, he cannot de. 
OY _ mand premiſes of which the tenant is not poſſeſſed; for if the land. 
E dem. Ban- lord could defend for a tenant not ſerved, he might thereby con. 
| ” CHARD 2 F . . . Ns | | | 
* trive to deprive him of his term. 1 'T 
Voss. | EN . | 5 5 | 
| N . 65t Nule abſolute. 
W. 25h. GooDTITLE on the ſeveral demiſes of Horror, Jen- 
vols, and Cave, Bart. v. OrwAVY. 
2 1 facts of this caſe having twice appeared in print; iſt, in the 
5 | ee of the _—_—_ 2. | | | ht Toe \ Ee | < | r E” / | 
T manors of report of the trial at bar, 8 H. Bl. 5 16. and 2dly „in the 
. INOUTE TIT "oOoy ee e eee 
and alſo of report of | the caſe in error, 7 Ter m Rep. 39g. they are here altoge- 
| ore 57 2 0 8 2 = a 1 7 | : 
 $roinferd'and ther omitted. There were two arguments in this court; one in 
Mes . Trinity Term 1795, by Williams Serjt. for the leſſor of the Plaintiſf 
Worth, e F . ET: f 
tered ino and Heywood Serjt. for the Defendant; and another in Za/ter Term 
mwmafriage- RESI =os ogg it ae IN, . | * 8 5 
articles to ſe- 1796, by Le Blanc Serjt. for the former, and Adair Serjt. for the 
cure n in.. IE 4 8 WY oh Ad BETTS pos oy 
dure do hi. latter; but as they, were much commented upon in the following 
wt wife judgments, (each of which comes from the higheſt authority,) they 
od ths” o ee | 
above eſtates, are not inſerted in this report. „„ 
and wo gs... 8 . he or Nl tg. 
pl᷑roviſion for The Court took time to conſider of their opinions; and on this 
pvyvounger chil-. ee 3 : 2 2 . | 
ren, add day delivered them /er:a7im, there being a difference upon the 
agreed to ſet- den b. OD 8 „ 5 gd ; „ 
tle the Stam- dend N % „ ee e 
ord eſtate TEN | ee . 
1 5 - Rooks J. On this verdict it appears, that Sir 7. Cave made 
| d ſt ſ 11 * . # 2 OW 4 3 Tx * | : 5 
- a ae his will and deviſed all the premiſes contained in the declaration 
e to truſtees in fee upon certain truſts and uſes; that he afterwards, 
| Fach joinzure hy two deeds of leaſe and releaſe, conveyed the ſame premiſes to 
and provlit- 3 | | i 1 * . 5 
on; de then truſtees in fee upon certain other truſts and uſes, with remainder to 
d iſed thoſe .. : „ 8 | » — I . 7 x 2 La 1 
eft:tes, ia the uſe of himſelf in fee, and that he died without republiſhing his will. 
mould . queſtion is, whether by both or either of theſe deeds the 
8 . deviſe of the premiſes contained in either of the counts in the 
nes 8 = 3 1 . : 
23 bjeft to declaration is rendered ineffectual; or, according to the common 
loch jointure | | | 5 1 | 1 | | 
| as be might language of out books, is revoxed? OY | 
| make, to the 3 5 ; 1 8 * . 1 1 5 F 
| ; ton atis. Fr re en rt er TY Fo op Fs Wy 155 
| Plaintiff for five hundred years, upon certain truſts in the deviſe expreſſes; aferwards, by ſeparate decd: of 
| jeaſe and releafe, he conveyed, vt, the Stamford eſtate to truſtees in fee to the uſe of himſelf in fee till the 
i marriage, with divers limitations, in purſuance. of the articles, and ſobject to a term of five hundred 
N vears, for ſecuring part of bis wife's jointure, remainder to himſelf in fee; 2dly, the Sewwinford and South. 
; Kileworth eſta: e to truſtees in fee, to the uſe of himſelf ia fee till the marriage, to the uſe and intent that his 
intended wife ſhould take the other part of her jointure thereout if ſhe ſurvived him, and after his death 
| ' remainder to truſtees for five hundred years, to ſecure ſuch. jointure, remainder to himſelf ih ſee; he aſter- 
| wards married, and died without iſſue, Held thatthe will was revoked as to both eſtates by. the deeds of (er- 
tlement, though they were conſiſtent with the proviſions of the will, and though the deviſbr took back 
the eſtate he parted with by the ſame inſtrumests; and alſo held that the latter eflate was not excepted 
0 from this revocation by the circumſtance of the conveyance of that eſtate to the truſtees; being merely 
for the purpole of creating a tetm 10 ſecure the wife's Jointures fo 
| 6 | x : ' Yn | : : : oo : To 
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Jo decide this queſtion, i it is neceſſary to conſider the general 


nature and effect of a will of lands. A will of lands is a con- 
veyande authoriſed by the at. 32 H. 8. c. 1. It is not to be eon- 
gdered as a declaration of uſes, or as conveying uſes which are 


executed by the Hat. 27 H. 8. c. 10. It is a conveyance of the 


land itſelf; or, in the words of Lord Trevor Fitzg. 239. it is a 

proviſion and direction by the teſtator how his gate and land ſhall 
go when he can keep them no longer. This is plain from the 
words of g 2 H. 8. c. 1. I 1. Every perſon baving lands, &c. may 
« give, diſpoſe, will, and deviſe, as well by laſt will and teſtament, 


4 in writing or otherwiſe, by acts lawfully executed in his life, all 


& his faid lands, Fc. at his free will and pleaſure.” No intereſt paſſes 
till the death of the teſtator. When he dies the will conveys to 


the deviſee ſuch intereſt as the teſtator has deviſed! to bim out of 


that eſtate or legal intereſt of which the teſtator was ſeiſed when 


be executed the will; but under this reſtriction, that the teſtator 


has cbutinued to be ſeiſed or poſſeſſed of it from the time of the 
executing the will to the hour of his death. 
operation of a will, we muſt bear in mind, that in contemplation of 
Jaw there is a diſtinction between, firſt, the land itſelf; ſecondly, 
the legal fee · ſimple or poſſeſſory right of inheritance in the land; 

and chirdly, the uſe or equitable right of inheritance. A man may 
at this day make a conveyance of the fee- ſimple of his land, with- 
out parting with the actual poſſeſſion and though the legal fee 
will paſs from him, yet it may be reveſted in him, under the ſtatute 
of uſes, together with his old uſe or right of inheritance. But 
though he is ſeiſed of his old uſes, Rill if he has by any convey- 


ance for one moment paſſed away the fee-fimple of his land, the 


| law conſiders him as having another ſeilin, and not my > ſame which 
= he had before he' made the conveyance! a oe WS 
| | Il, therefore, a teſtator having executed his will, conveys away 
F lis whole fee-ſimple, though it be to his own ufe, and though he 


is ſeiſed again of his old uſe, yet, according t6 the rules of law, as 


Thkderttand them, this conveyance renders the will ineffectual; 

not becauſe the teſtator intended to revoke i it, but becauſe by "I 
| rules of law it cannot operate; for he has altered his legal ſeiſin. 
The Tale is laid down by Lord Trevor thus, Fitzg. 240, © One 
8 © neceſſary qualification which goes to the. power of diſpoſuig by | 
will, is the ownerſhip. c of the land: the law requires that to be 
ee, ate time of making; the will. WR as to this 


13 * point, 


To underſtand this 
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dab saber of the Plaintitf ü xhe laid being devil 


os Macs Ng MYQTAPIIBASITE RAT /4 


| D. eee hard: have dil. 


13 — 4.pohogi power at thegimb of waking: dhe will zo ic si fo far from 


+allowing a ſubſequent powert by: acquiſition after to make the ij 

$ good, that, it requires a canlinuanceigſ /be ſama unteruſ the deviſor 

0 brake me of making the will, #0 remain nnẽred, even ty 

+ thei time! of his death; for that any, even theileaſt/alteration of 

Ache interzlt, is an actuał revocation of ſuch ill. Lord Hard. 
 withe ampneſſes himſelf to the ſameeſſect, and àlmoſt in the fame 


Pods according tothe report of iParrowinuordegfle, 4 414, 
$6giztLbrd Mongfic/dlays:downthe rule in theſe words, 4:Burryy 
rend Mhen a man ſeiſed of an eſtate makes his will a 
Lille ves itz and afterwards conveys it raiirely away zthough he takes 
dit bach bye the ſame inſttument, or by a declarutien of uſes, it is 
oy * aovggarion 3becaulſs, as it is ſaid in che books, he has parted with 
© hig;g@hele gate. In confirmation of this rule; 1 may ob erve 
that the form of pleading a deviſe of lands is, that che teſtator was 
ſeifeds £94 cand- being ſo ſeiſed he made his will, and thereby de- 
viſed Sedan of ſch hu gffate in the faid'lands Aieu feifed! The 
© dgvife hem operates upon bu eee the roſtatr had at the 
- -. timacof Wakiniebis/dril..1 15 4 30 3%. NA 1.6 coir, 
- Thigſruls of 36 The books refer us to ONE 
| the44£4:zewhich is) reported both iin the yeaf book (i) aud the 
book ß aſſe (). In aſſixs the tenant pleads in Bar & de viſe made by 
Mable by euſtom. The 
Plaintift eutitles himſelf : as heir, and ſays, that hte father after tie 
deviſel made a febſfment 175 Uefed® the ue vne, aud took" back the 
eſtate Thie tenant rejoino: that he rea ſubliſmied᷑ cb w i by deliver.” 
N ing it tothe vicar; und iſſue was joined on the-delivety: © It is to be 
remembered, that at this time: a pakole fevockfiod or repubfication i 1 
was ſuffieient. This| will; therefore, miglit ye beer evoked! 
| without dhe cereman yo alienation ant taking batkt it might alle 
haysbgenure-publiched, withonr:abWhvery! ib the Wear. It ſcems 
dquptfal⸗ from Filzborbr: tit Devi N, pl. 161 whether Therpiand | 
 Wibythought\that;a feeffment and tak hug badckrwould revoke}; and 
alſ in ro Abr. tit. Nevuiſe PENN quizre is made ivtottic alienation 
and, taking bark ; anq it is aid, chat it duglit uot th defeat the will | 
mac pefpre; for it is mio iIhtil deathid It appears from the year 
book; and; e of aſſiae, that a: doubt was ſentertained as toe the 


propriety pt the for al der he iſſu hteauſe che hair. docs of deny . 
that it is the laſt will, but denies that the teſtator delivered it to the 


. | Whatever doabis might boi entertainet of ne aufhörity of 
be ( Fel 33. U 7) Lib, 4. „ 36. 


od 


this 
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this caſe, if it ſtood alone, or long ſeries of authorities from very early 
time forbids us at this day to doubt the principle, which is ſuppoſed 


to be eſtabliſhed by it, viz. that a feoffment or alienation, and taking 


back, is a revocation of a prior will. Dyer (fo. 143. P. 38 4 
Pb. & M. cites the caſe 44 Ed. 3. and conſiders it as a ſettled 
point that the will is void, without a new agreement ; becauſe the 
alienation was a diſagreement to it; and without other expreſs 
agreement it ſhall not be taken as his laſt will, for it was once 
revoked. That a man muſt have the lands at the time he deviſes 
them, has been long ſettled ; it was ſo agreed in Butler and Baker's 
caſe, M. 33 & 34 Eliz. 3 Co. 30. ö.; and was the common 
law of the land, as to cuſtomary deviſes, before the ſtatute 
32 H. 8. Lord Mansfield aſſigns this reaſon for it: That a will is in 
the nature of a revocable appointment or limitation of the land, 


mortis cauſd; and is not, like the Roman teſtament, a conſtitution 


of an heir. 3 Burr. 1497. 
But the queſtion in the preſent caſe is, as to the change of intereſt, 


wind the teſtator dies ſeiſed of the ſame uſes which he had at the 


time he made his will. The caſes are ſtrong to ſhew that this is a 
revocation, In 1 Roll, Abr. 615. 2. bl. 1. is this caſe: * If a man 
« deviſes lands to F. S. and after makes a feoffment in fee thereof 
to a ſtranger to the uſe of himſelf in fee, though he has his old 
ti eftate, yet it ſeems this is a revocation ; for his intent was to have 
« it by the new limitation, and by the /egfinent be - paſſed the eſtate, 
6 a and the ſtatute reveſted it in him, which is as a new purchaſe (a).” 
Lord Trevor cites this caſe as good law, Fiizg. 241. Lord 


Hardwicke conſiders the point as ſettled ; and he ſo ſtates it in 


Parſons v. Freeman, 1. Att. 740. and ns that it is a prodigious 
' frong caſe. So when a man deviſes lands to J. S. in fee, and 


after makes a feoffment thereof to another to the uſe of himſelf for 


: life, remainder to his wife for life, remainder to his own right 


heirs : though here he hath his old reverſion, yet it ſeems it was 


his intent to have it paſs by the livery and to be in by the ſtatute 
and the limitation, and ſo as a new purchaſe, I Roll, Abr. 616. 


9, bl. 2. This laſt point is ſtated by Roll to have been ſettled in 


the caſe of Montague v. Feferies ; but according to the ſtatement of 
that caſe in Popham 1 08. this was not the direct point in queſtion 
before the Court ; but, however, it is adopted by Lord Chief Juſtice 
Rell as 2 law. It is alſo cited by Tel verton, arguendo Gro. Car. 24. 


*y But the book adde; Contra M. 38 U 39 Tliz. B. R. per N 
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B21 CASES ZUN1/MIT CH AELMABIITERM 
-(dnd:not::denied::by ithe. Court, Huſſe jg: caſe, 2 Jace 1. Sear 


j We. = = .(Moar, 789.-is:ſtilLfiranger ; it proceeds upon the ſame Principle, 


Fa, 


He baſtard having purchaſed: a manor of the Queen, made a will 
and deviſed the inanor t he then made a feoffment to the uſe gf 
»fuch: perſons: and for ſuch eſtates he had as declared by his will 
beating date, Sc. It was adjudged that the feoffment was a coun. 
termand of the will, but that the countermanded will was ſufficient 


„td Ge AE the! ufcs off the ſeoffment, ſo no eſcheat. In ſome of 


wess tes we intent of the party has been mentioned. But we 
ibuff remember to diſtinguiſh between an intent to have the land 
'by 4 neh Mmitation, or as 2 new purchaſe and an intent to revoke 
ke wil lt U Roll, Abr. 615 5. There is a ſort of revocation which doe; 
"or pend on the intent of the reſtator ; as where a man only takes 
vie WR Very eſtate which he had deviſed by a new convey. 
dne e; 95 2 A7 urray Solicitor General, arguendo Parſons v. Freeman, 
3. A1. 748. 5. If it is clear that the party took the land by a new 
* urhate: The conſequence of law is, that the will! is annulled 
wei bay regard to the queſtion, whether the party intended 


1 oke it er not? There are other caſes of revocation ſtated in 


| the Rl prior to the ſtat. 29 Car. 2. c. 3 2 2 thus where a man has 
Aüteüded to revoke bis will, but ha Male uſe of a mode of convey: 


bog 688 h was not completed: as where A. having deviſed a 


derben to B. granted, the ſame by e deed to N this has been held 


a revocation, though, the leſſee never attorns; fo where having de- 


Lise x lands bo B. he bargains and fells 1 to 0 and acknowledges i i 
before a doctor to be inrolled within ſix months, , though i it be not 
inrolled i within the time, this has been held 1 to $9, a revocation; fer 
be hath fully ne wn his intent that the « devilee ſhould n not © have it 


1 Roll, Abr. bis. 45 
But he! revocation. "applicable t to the, preſent caſe 1s, that, when 


intent! to FE] his will, - In eech a 7 q ubddlfiand | the rule of 
law to be, that if be conveys or. years or for life, i it is only A fe- 


: 23. i ? 217 1011 110 1 
"vocation fs ro tanto ; but if he conve) the whole fer, it entirely 
ks th 


7 annuk he elfect K the will, "unleſs "he republithes. "This rule 
| ſeews, rbb . che caſes 5 aye already cited, ey and by the 


159 


inferences drawn 
and Lord Mangfteld. And, to theſe authorities may be added a 
ſeries of caſes from the time of ,ord Chief J uſtiee Noll to this day; f 
all of which appear to have been eciged,1 upon this principle. Of 
tele, Difter v. Diler, P. 35 Car. a. 3 Lev. 108. was a caſe of 


bas =; ejectment, 


om © "them 'by Fo 7720550 6rd Hard Th 
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 ejeQmenty\ and, 5 ſpecial. verdict found. Tenant i in tail maderhis 
will and deviſed' his land; and after, by bargain and ſale inrolled, 
conveyed away the land to make a tenant to the præcipe, againſt 
vom à common recovery was had, with voucher of tenant in tail 
o the uſe of himſelf in fee. Whether by this recovery the 
will was made good, fo that by virtue thereof the deviſee ſhould 
have the land, or whether the deviſe was revoked by the recovery, 
was the queſtion ; And by Lemberton Ch. J. and the whole Court, 


= altered. after making the will ; yet here is no change of the 
uſe; for if he inherited the intail ex parte maternd, the eſtates ſhall 


def & $:* 


deſcend to his heirs ex parte maternd; ſee the caſe of. Marlin 
_ dem. Tregonwell v. Strachan and others, reported correctly 
5 Term Rep, 107. in the note. The caſes of Lord Lincoln (a), 
ö Parſons. v v. Freeman (5), and Sparrow v. Hardeaſtle (c), are well 


F judgment confirm the rule of law, Andi in Sparrow v. Hardeaftle, 
3 lib. 806. Lord Hardwick obſerves, that there having | been an 


uniform ſeries of opinions on this point, it ought not to be varied. 


In Brydges v. Ducheſs of C Chandos, the learning, as to this rule is very 
ably: and elaborately diſcuſſed, and the pont is confirmed by Lord 
Loughborough : his Lordſhip aſſerts as his own opinion, and ſtates 
from. a more. correct note of Parſons v. Freeman than is given in 
Ahne, that it was the opinion of Lord Hordwicke, that where 


„ the, whole. fee is conveyed, it is a revocation of the 5 deviſe; 
yhere part only 1 conveyed, it is a revocation pro tanto. = 3 
1 this rule there are ſome exceptions; but theſe exception 


\j 3 $44 * 


admit and prove the general rule. The firſt e exception is as to 
partition. This does not Teſpet, Joint-tenants 3 for, Jt”  Joint- 


8 e #4 21 113% * 4 


Fran deviſes and makes Partit tition afterwards, i it does get help the 
"deviſe, which. was void in its c 


JH. 1: 


nne 


1185 I i431 - 4 32 9 


75 171 901 3 - 
be 98. ſeiſed, only of their reſpective pottions in an undivided 
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it 
2 11 2222 x 
hole, would 0 of Partition retain, their! ſeifin i in 1 portion 


aw | 
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it was adjudged, upon argument, that this was a revocation ; for, 
by; the, bargain. and ſale and recovery, the tebole eſtate Was, changed 


\known, and, need not to be ſlated. at large. Theſe, in my 


reation, Sew? Ne ex dem. Neat V. Fe- 


bel, 3 Bartow, 1488. But Parceners and tenants in « common 


of, partition, | 


885 
1796. 
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1795, and fine ; the law has ſo far indulged them, as to declare that ſuch 
partition ſhall not revoke a prior deviſe, Luther v. Kidby (a), cer. 
CGoopriTleE 

w, tified by Raymond Ch. 1 Page, Probyn, and Lee, Js., on a reference 
3 from Lord Chancellor Xing, gth April, 1730, 3 P. Wms. 160. 
note [BJ. But the courts of law are rigid even in this indul. 

gence ; for in the cafe of Tickner v. Tickner (6), where parcener; 

in gavelkind made partition; by deed and levied a fine, and one 

of them declared the uſe to himſelf, and fuch perſon as he ſhould 

appoint by deed or writing; and in default of ſuch appointment, to 

himſelf in fee; Lord — ]. Lee held it a revocation ; and this 

caſe is adopted by Lord Hardwicke, Parſons v. Freeman, 3 All. 

759. There are other exceptions ; as the caſe of a mortgage, and 

of a conveyance to pay debts, Theſe, wi are revocations at 

law, though not in equity. 

| | Notwithſtanding theſe exceptions, If ke it as a general rule of 
law, that where a teſtator conveys his whole intereſt by feoffment, 
leaſe and releaſe, bargain and ſale, or by fine and recovery, lt 
makes no difference which, ſee 3 All. 749.) it renders his wil 
ineffectual at law. It is often very contrary to the intent of a 
teſtator that his will ſhould be annulled by ſuch a conveyance; 
and it often bears hard upon individuals that the rule of law ſhould 
be ſtrictly adhered to. But while it is a rule, Judges are bound to 
adhere to it; and if i it produces more miſchief than good, the legiſ- | 
lature in its wiſdom may alter it. In vindication of the rule, how- 
ever, we may obſerve ; firſt, it is in favour of the heir-at-law, who 
is always an object of judicial favour ; and it reſults neceſſarily from 
the technical operation of a a legal conveyance. A will is a con- 
veyance to the prejudice of the heir-at-law. If the law took its 
ordinary courſe, he would inherit the ſeiſin of his anceſtor. If 
the anceſtor being ſeiſed, makes his will, and. afterwards changes 
| his ſeiſin, it follows by technical conſequence. that the old ſeifin is at 
an end, and that the new ſeiſin deſcends to the heir, without being 
affected by the prior will, Secondly, it is ancient, and as much 

a part of our legal ſyſtem, as to landed property, as the rules 

which exclude the father from the' inheritance of his:ſon, and the 

half-blood from inheriting at all. Thirdly, it cannot operate 
upon one who is inoþs confiliz, or who has no opportunity of being 
adviſed; for, if a man is ſufficiently ſtrong in mind and body, and well 
5 enough anten to execute a ſolemn deed which paſſes away his legal 


(4) 1 Fin, Ab. tit. Deviſe, (. 6. "RE. 30. (3) Cir. 3 44, 742. | 
| PO | fee- 
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| i int, ind al kt putpoſe it would be Hitetal to tale 1 


hiftorical review of the principal tals; | if it had not been done by 
my brother Rooke ; 1 7 ſhall only allude to them. Before the ſtatute 
of wills, where lands were deviſable by cuſtom, if a man ſeiſed or 
lands i in fee, deviled the fame, and then made a feoffment i in fee, 
and akterwards retock 4 fee in the ſame lands, it was holden to he 


a revocation, Brook, tit. Deviſe, M. 8. 80 if a man deviſe the ule 


of lands whereof he had made feoffment, Wach took back the fee, it 


mounted to a revocation.” 1 


t 


2 


revocation, becauſt all Wehen by the ſikithe 6f ates operates a as 2 
new feoffment, 1 Koll. Abr. 615. at the bottom, and the party 


0 elected to take by a new limitation; to that he was in of a new 


1 ale. The revocation was effected by law, and ſometimes againſt 


the i intent of the teſtstor, r Roll. Abr. 614, 61 5. In order to ſhew 


5 that any change of the teſtator's eſtate will o operate as a revocation of 


| his will, as well after the ſtature of uſes as before, it will be ſuffici- 


3 ent to "ative to the ſeveral caſes of Montague and Fe) efferics, Earl of 
| Lincoln 8 caſe, Parſons v. F reeman, X parrow and Hardeaftle, Darley 


"and Darky (a), a and Brydges v. Ducheſs of Chandos ; ſome of theſe 


"caſes * were decided i in Courts of Law, others of: tbem 1 in Courts of 


Equity. It is on the authority of theſe caſes that we are'of opinion, 


be ; that the ſettlement of the Stanford eſtate i is fro tanto a revocation 


of. the deviſe of the ſame. It remains to be diſcuſſed, whether 
the ſettlement of the Stanford « eſtate eſſentially differs from that of 
the "Sweinford and South Ki por eſtates, ſo as to receive a different 
conſtruction ? It is material to obſerve, that in both ſettlements the 
whole legal fee is veſted in truſtees to the uſe of the ſettlor until the 
marriage. The ſubſequent limitations are mere ſpringing uſes to 
ariſe out of the legal eſtate of the truſtees from and after the mar- 
riage. In this mode of conſidering the ſubject, this is preciſely 
the ſame caſe as thoſe of Montague and Je efferies, and of the Earl of 
Lincoln. The circumſtance-of the marriage having taken effect is 
totally immaterial. 4 The revocation was complete on the execution 
of the deeds of ſettlement i in the caſes, laſt cited, as well as in the 
preſent caſe. It i is ſcarce material to obſerve, that! in both of them 
there are ſeveral limitations made in purſuanes of ihe: articles 
With an n expreſs remainder 1 in fee to the ſeulor. . 
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There are two caſes which remain to be diſcuſſed, and which L 1796. 
gad difficult to reconcile with each other, rc Luther v. Laly, 
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Goopr ' run 
and Tichner v. 7 ichner; both caſes of partition. OW” 
OTwaAY.. 
In the caſe of Luther v. Kidby, it was held, that a partition by Wo 
fine and deed, leading the uſes of the fine, did .not operate as a 
revocation of an antecedent deviſe of the ſame lands, though the 
| the whole fee paſſed. We are left to conjecture the ground of 
gecifion. It might influence the opinion of the Judges, that a par- 
tion is. compulſory and not voluntary. To refuſe to make partition 
18 ſtated: in the writ as an injuſtice. It had been held that a parti- 9 
tion by 4 writ did not operate as a revocation of an antecedent | 
will, becauſe the land is not in demand, but the. writ is merely | 
brought to affirm the poſſeſſion, as it is expreſſed in Dyer 79. 6. or 
to aſcertain the poſſeſſion as it is expreſſed by Lofd Hale in his 
commentary on that paſſage, in his note on the writ de Partition . 
faciendl, in Fitzherbert's Natura Brevium (a), and the legal eſtate of [ 
the parties is not revoked by the judgment. It might have been g 
tte opinion of the judges that a partition by deed ought not 8 i 
have a greater effect than a partition by writ, and that no act of 2 | 
the teſtator that was not merely voluntary, ought to operate as an e N 


implied revocation, of his will. However that may be, I find i it 
difficult to reconcile it with the caſe of Tithner v. Tickner, which 
7 only differs from it in reſerving a power of appointment. * Though — 
the execution of the power would operate as a revocation of a will, 5 = 
yet doubt very much whether the mere revocation could have | 
that effect. A power unexecuted ſeems to be the ſame as no r 
at all. It is material to conſider, whether this reſervation makes 

any reul difference. In the caſe of Montague and Fefferies, it was 
F: ruled, that covenant to make a feoffment was no revocation of a 

writ though the feoffment itſelf was ſo. The caſe of the covenant is 
-muclyfteongerithan that of the power ; forthe covenant declared the 
"Intention of the teſtator to do an act inconſiſtent with the antece- 

dent deviſe: but the power was ſimply a reſervation by the grantor 
0 part of his antient dominion over his property; the execution 

"of it is merely o optional, and it has no effect until it is executed. We 

ate. relieved from conſidering the effect of ſuch deeds which, paſs 
| "the fe (ir ple, and yet are made for partial and particular. purpoſes, 
beezuſe it is a conſideration which belongs to à Court of Equity, 
del wick we: ea ate 3 e in oY inte : 
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is Courts of Law take notice of the uſe, yet they never do it in 
deciding on the power of deviſing or revoking a deviſe. Thus for 


9 2 
- 099 rus inſtance, if a teſtator ſeiſed in fee of lands deſcended to him ex 


ordne. Fart maternd, after deviſing the ſame, make a feoffment thereof 
1 own uſe, it operates as a revocation of his will according to 
the authorities before cited, nevertheleſs at the death of the teſtator 
the lands deſcend to his heir e parte maternd, G. Lit, 1 3. a. Tbe 

reaſon is this, that before the ſtatute of uſes the heir ex Harte mg 
tern of the feoffor in the caſe put, was intitled to the fabjen 
| ogkinſithe feoffee; afterwards when the ſtatute of uſes was enatted, 
which executed the poſſeſſion | to the uſe, the legal eſtate had the 
ſame deſcendible quality as the uſe, ſo that the judges muſt of ne- 
„ ceſſity take notice of the uſe. The ſtatute of wills attaches on the 
$97 legal eftate without, reference to the uſe, and when the legal eſtate 
z ꝗꝗ*eltered, the deviſe is revoked. For theſe reaſons, Iam of Opinion; 
_ that there exiſts no eſſential difference between the limitations in 
the ſettlements of theſe two eſtates, and [ think myſelf bound by 
"oa ſeries of deciſions, with the ſingle exception of the caſe of Luther 
v. Kidby, if that will not admit of the explanation which I have 
attempted to give it, to declare, chat the teſtator, by changing the 
legal eſtate of the lands in queſtion, A the old uſe bad remained 


55 ech bas thereby revoked his will. 


BoLLER J. The principal ground ef Acgudent relied on by 
the Counſel for the Plaintiff was, that the articles, will, and deed, are 
all to be taken as one tranſaction, and therefore, upon the authority 
of Selwin v. en 2 Burr. At 3 1. the deed. was not a revocation 


* the will. Al ; 72 + $ * + 3 of 750 ; 7 fig 15 5 by 


But when Em Cat caſe, and the 46 of Selam v. Seluin are 


„Adee T think they pee to be as gg as 1 27 two 


1 which can SECT 2 97 9 p33 
In the caſe of Selirin b. Seluun, the d ed to ite the 1 tenant to 


„ hl præcipe was the moſt. eſſential part of the recovery, and there- 


fore the recovery when ſuffered related back to that deed, which 
was executed long before the date of the will. Beſides we are told 


5 by Sir James Burrow, (who certainly had the higheſt aſſiſtance in 
"ne what he calls the probable grounds of the judgment), that 
done reaſon was, that the teſtator took a uſe under the deed of bar - 


gain and ſale, which uſe was deviſable, and therefore the point of 
that caſe was no more than that à will, made by a perſon having a 
gal _— was not aging by a + argc age of that * made 
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h conveyance partly executed before the will, and partly executed 1 796. 
1 | 

nd completed after the will. . 
In this caſe the articles formed no part py the deed. The: par- v. 


ties, if they pleaſed, might have made very different proviſions in oN. 
the deed from thoſe contained in the articles, and if done before 

; marriage, neither law or equity could have altered, the deed. 
Though, in the preſent caſe, the deed was made in purſuance of the 
articles, yet it could not relate back to the date of the articles, or 

give the legal eſtate from that time; which was the caſe in Selꝛoin 

v. Selin ; for when the recovery was completed, the teſtator was 

: conſidered | as having the legal eſtate from the date of the bargain 

and ſale. | . 

The will 1 in the preſent caſe has neither an expreſs or neceſſary, « 
reference to the articles, or to the ſettlement, It does not profeſs to 

carry t the articles into execution, but i 1s made with à more general 
view to the ſituation and circumſtances of the teſtator and his rela- 
tions. By the articles Sir Thomas Cave agreed only to ſettle the 


eſtate on his a 4554 and his Help male in ſtrict denten wa 


+3. 


e by 2 beer or any 1k with Alan, the will is ſubject 
to any jointure which he might make at any period of his life, and 
ig not coufined to that jointure which he bad agreed to beetle oa 
196 Lucy. 

If I were at liberty to form a conjecture from what 8 at 
the trial and from the ill ſtate of health i in which Sir Thomas Cave. 
yas deſcribed to be, I ſhould.conclude that his intention was, that 
his wil: ſhould only take effect if he died before he married. But 
the words of the will and the ſpecial verdict do not admit of that | 
antennen and therefore I lay that out of the queſtion. 

I alſo lay wholly out of the queſtion what might have been the 
fect, if the articles bad been recited in the will, or the will had 
been in any other form from what we find it on this record; for, 
it is upon that we are to pronounce. Whether a mere bor | 
an agreement, or what words wauld ſuffice to make a contingent 
deviſe to confirm that agreement, or to make other deviſes de- 
pending on that agreement, are points which do not ariſe here, 
and if they did, a modern authority, which I ſhall mention here- 
* would decide them. 
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We are now to pronounce our opinions on different inſtrumentz 
conveying a legal eſtate. The articles did not convey any lepal 
intereſt, and they are not noticed in the will; and therefore! think 
now, as I thought at the trial, that they ought not to have formed 
a part of the verdict, and we ought not to take any notice of them, 


If they are incorrect, we cannot correct them. If there he any 


| fine and ee ; and ſo the aw has been conſidered ever ſince. 


miſtake in them or in the deed, we cannot ſet it right, but are bound 
to pronounce on the effect of the deed, as it ſtands on this record. 
This brings the caſe ſimply to the queſtion, whether the deed 
make ſuch an alteration in the eftate, which Sir T. Cave had at 
the time of making his will, as to be a revocation of that will ? 
All the eſtates were conveyed to the uſe of truſtees in fee, and 


therefore I can make no difference between the different parts of 


the property. Conſidering the caſe in this light, the point of 
revocation is ſo fully eſtabliſhed by ancient and modern authorities, 
that to doubt about it at this time of 23 would be ſhaking rules 


of property. 


The caſes on this head are e ſo numerous, that I mall only mention 
ſome of them, and thoſe I will ſtate very ſhortly. In 1 Roll, Aby. 
616. is this caſe: If a man deviſe lands to T. S. in fee, and after- 
wards makes a feoffment of it to another to the ufe of himfelf for 
life, remainder to his wife for life, remainder to his own right heirs 
in fee, though he hath Big old reverſh on, yet it ſeems that his intent 
was to have it paſs by the livery, .to be in by the ſtatute and limi- 
tation, and ſo as a new purchaſe ; and therefore it ſeems, that this 
ſhall be a revocation of the fee, as well as for the life of the wife. 


"tle FF YET pe eftone, 4 Lev. 406. was 4 feoffment to the uſe of the 


feoffor for life, to the uſe of his wife for life, to the heirs of his 
body on his wife begotten, remainder to his own right heirs; and 
it was held, that the old uſe and eſtate ſhoyld go to the heirs ex 


parte maternd ; for the old uſe mat never drawn out of the feoffor. 


So in Abbot v. Burton, 2 Salk. 590. where the party ſeiſed in fee 


| levied a fine, and ſuffered a recovery with limitations in fee to his 


own right heirs; it was held, that the heirs ex parte maternd took, 
and that there was no difference between an os limitation 


and a uſe reſulting by law. 


There was no queſtion in either of as caſes 3 a revocation 
of the will; and the authority of Roll's Abridgment is left untouched. 
Under that authority, there is no doubt but a previous will in either 
of the two laſt caſes. would have been revoked'by the feoffment, or 


The 
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The caſe in Roli 5 Abridgment goes beyond Abbot v. Burton, becauſe, 
in the latter caſe the uſe was out of the party and veſted in truſtees, 


perſon, and it was holden to be a revocation. 
In Lord Lincoln's caſe the limitation in the deed was to the uſe 
of himſelf and his heirs till the marriage, which marriage never 


ſhocking, but that it was law. Perhaps the misfortune i in that caſe 
was, that - the deed was not attacked on the ground of inſanity. 
Lotd Trevor in Fitzg. 241. puts the caſe thus: If tenant in fee 


Ablolute owner as before,) yet it is a revocation ;” which plainly 
without regard to the limitations on the marriage, which never 


judges. Parſons v. v. Th reeman, Ambl. 11 16. 8 parrow 1 v.  Hardcafthe, 
Anbl. 224. 95 

In 3 P. Wins. 16 5. Where a man having lands, n them l and 
| afterwards makes a feoſfment of them, though to the uſe of himſelf 
| 2nd his heirs, and though this uſe be the old uſe and the old eſtate, 
yet according to the ſeveral caſes in Roll s Abridoment, 614. 1. 


108, was cited as in the very point; J ich opinion was alſo 
the Lord Chancellor. But in the principal caſe the deviſor was 
| tenant in tail male, remainder to himſelf i in fee. To the lame ele 
is Darley v. Darley, 3 Wil, uf 1%. $4 
In the caſe of the Ducheſs of Chandos and Lady Anna Ela. 
Brydges, the facts were, that the Duke of Chandos on the 20th of 
June 1777, by articles previous to his marriage, covenanted to. 
convey lands 1 in ſuch. manner, that he ſhould be ſeiſed in fee, and 
his wife entitled to dower if ſhe ſurvived him; and that he would 
convey all thoſe lands to the uſe of himſelf r life, to truſtees to 
preſerve « contingent remainders, remainder to the firſt and other 
ſons of the marriage in tail male, remainder to his own rigbi. heirs. | 
The marriage took effect; and on the 29th January 1780 the 
Duke by his will confirmed the articles, and deviſed all his real 
eſtate to his wife for life, with remainder to ſuch perſon as the 
would by will Rt and in e of Apointmeut, with re- 


mainders 


but in the former caſe the uſe never was conveyed to any other 


took effect, nor was ever propoſed, and yet it was holden that a 
orior will was revoked by that deed, In Doe v. Pott, Doug. 722. 
Lord Mansfield ſaid, the abſurdity of Lord Lincoln's caſe was 


deviſe, and afterwards make a feoffment to the uſe of himſelf and 
his heirs ; though this to ſome purpoſe ; is no alteration, (for he is 


ſhews, that he thought the caſe turned on the firſt limitation only, 


took effect. It has been quoted in the ſame manner by other | 


| Deviſes revoked, this is a revocation; and Difter v. Difter, 3 PE 


589 
1796. 


 GooprwiTLE 


1, 
OTwar. 


599 

1796. 

— 
GoopTiTLE 


OTWAY. 


and if the will were revoked in equity 4 fortiart, It. was la, in 
law. 8 


155 He can ſell, deviſe, or give that part only; ; and by law any one 


When bis proportion is ſo ſet out, he has the ſame eſtate and the 


of himſelf for life, remainder to truſtees, to preſerve contingent 


ßer annum for the Ducheſs for her, Jointure, and in bar of dower, 


ſatisfadory diſtinction could be made between that caſe and others 
yel ſhould not. hold myſelf : at liberty upon that ground to over. 


a upon this ſubject. But the caſe of partitions is materially diſtin- 
guiſhable, and the determinations are founded wholly on that 


the mode of « occupying that eſtate. The groung of the deciſion in 


Webb v. Temple, Freem, 524. Was, that there, was no materia 
| alteration. in the eſtate; and notwithſtanding that, one Judge held 


partition by writ againſt t the will.of the teftator was no revocation, 


| or fine ſhould have a different effect. Whether that ſiep were right 
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mage over. Afterwards, hy leaſe and releaſe, dated 29 b and 
zoth Ofaber 1780, reciting the. marriage. and articles, the Duke 
conveyed all his real eſtates to. truſtees and their heirs, to the uſe 


remainders, remainder to other truſtees for a term to raiſe 2000] 
remainder to the krſt and other ſons of the marriage in tail mals, 
remainder to the Duke and bis heirs. It was determined both. f! in 
the Court of Chancery and! in the Houſe of Lords, (where all the 


Law Lords attended,) that the will was revoked by the ſettlemen; 
of the 29th and 3oth of Oober. That was a deciſion in equity 


As to the 8 of partition, that is 95 generics, and therefore ifr 10 
turn all the deciſions which are to be found, and which are uniform 


diſtinction. One tenant in common has a right to his part of the 
eſtate only, though he epd the whole ia common wich others. 


of tue tenants in common has 3 2 right to have his part ſet out by 
mites and bounds if he pleaſes, inſtead of occupying, in common, 


ſame intereſt which he had before, and the Partition. only affeds 


that a a partition and a1 tine to corroborate it Wag a revocation ; but 
the Partition there was not by the fine, but previous to it. Ia 


it was but e one ſep more to hold, that the ſame thing d done by deed 


or not may be 4 different queſtion. In the caſe of Luther v. Kidqy, 
in Vin. Abr. and 3 P. Wis. the deed, as ſtated, Was merely : a coye- 
nant to levy a -fine ; z no intereſt paſſed by. the. deed to the truſtees; 
and if the partition were made wholly by the fige, the authority ot 
that caſe may be queſtionable, for reaſons V hich 1 will ſtate here- 
after. But. putting that caſe in its ſtrongeſt light, and ſuppoſing i 
to be law, i it goes no farther, er than to Ay that, Hers: is no difference 
& by panel 
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between A writ of covenant to make partition, and a fine levied 
thereon, and a writ of partition. That tranſaction was ſolely for 


the purpoſe of making partition, and not a word is ſtated to ſhew 
that the Court meant to lay down any rule which could be appli- 


cable to any other caſe. On the contrary, it is there ſtated as law, 


6 that if A. deviſes land, and levies a fine, and the caption and 


| deed of uſes are before the will, but the writ of covenant is return- 
able after the will, that is a revocation of the will.“ Perhaps the 
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caſe there put would not be ſo decided ſince the caſe of Scluin 


v. Selwin, but taking the whole of the caſe of Luther v. Kidby 


together, it ſeems as if the Court thought there was a difference 
between a fine for a partition, and a fine in any other caſe. If the 


fine were the operative inſtrument in Luther v. Kidby, the autho- 
ity" of that caſe ſeems to be. conſiderably ſhaken by Tictner v. Tick- 


F ner, and by what Lord Hardwicke ſaid in Parſons v. Freeman, and 
Sparrow - v. Hardcaſtle. In Tickner v. Tickner, the fee and the old 


uſe veſted in the teſtator, and yet becauſe the partition was made by 
means of a conveyance to a truſtee, it was holden to be a revocation. 
1 ſay the fee veſted in the teſtator, becauſe that i 1s eſtabliſhed i in dif- 
ferent caſes. In Doe ex dem. M. ups v. Martin, 4 Term Rep. 39. 
by a marriage ſettlement lands were conveyed to truſtees to the 
ule of the wife for life, remainder to the uſe of the huſband for 
life, remainder to the uſe of all and every the children of the mar- 
riage, or ſuch of them, and for ſuch eſtates as the huſband and 
wife ſhould appoint, and for want of ſuch appointment, to the uſe. 
of all andevery the child and children equally, if more than one as 
tenants in common, and if but one, then to ſuch only child his or 
her heirs and aſſigns remainder over; the remainder tothe children 


Was. held to be a veſted remainder i in fee, liable to be diveſted by an 


appointment of the parents. Lord RKeſtyon there ſays, * the eſtate 


mas there limited to Bethia Wi 2 and to her heirs until the mar- 


riage, it was therefore intended that the legal eſtate ſhould not be 
taken. out of her unleſs the marriage took effect. If the legal 
eſtate was not taken out of her till the marriage, eder, was it 


| taken out of Lord Lincoln by his deed, and yet that deed was le 
to be a revocation, But the doctrine of the fee being veſted, was 


| ſettled before by Lord Chief Jultice Holt, i in /dle v. Cook, 2 1.4, Raym. | 


1150. and by Lord Hardwicke in Cunningham v. M cody, 175 29. 174. 


Now, if. we apply theſe authorities to the 2 of Tickner v. Tickner, 
it'is clear that the limitation in fee veſted in the teſtator, notwith- 


fanding the previous powers of appointment, and if it did, the 
deed and fine, and not the limitation of any new uſe, were the 
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awe of revocation. in that caſe. Thus it ſeems to 6 
direct contradiction of the caſe of Luther v. Kiaby; and that; _ 
conhidered at the time as an impeachment « of the doQrine containe! 

in Luther v. Kidby, appears clear from Anl. 119. becauſe Gi 


: T 50. Raym. 240. 18 there referred to as contra; 3: and the {ame thing 
is ſaid in Sir Tb. Raym. as in Lulher v. Kidby, though not deter. 


5 mined. In Paryaris v. Freemam, Lord Hardivicłe approved or 


| Tichner's caſe; and ſaid it was the ſame as the caſe before him: and 


3 there be no diſtinction between partition and other caſes, where 


Whether at th 
dur preſent 


| the partition is matle by deed and fine, Luther v. Niaby, ſuppoſing 


ate there to have paſſed by the fine, muſt fall. What Were 
zhe reaſous of the deciſion in that caſe we are not informed, and 
jis day it be or be not law, I think. it carmot govern 
deciſion. If it be law, it is becauſe partition is alingle 
And excepted caſe, and it is no matter in what way it 18 effected: 


but it muſt be remembered, that in Sparrow v. Hardcuſile, Lord 


Fend expreſsly denies ä on account of a parti 


8 65-01-0556: "# 4 a F 
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ihe the caſe of a partition, tene de ele moves v ur the party, 
Nagrbr there is no rewe on; but if the partition: be made by fine 
or deed, and the eſtate de co yed to a truſtee, though for an 
inftarit only, an 
caſes eftabliſh that 'to be a revotation. Tialner v. Tithner was de- 
cided by Lord Ch. J. Lee, who was one of che Judges who con- 
cutred in ulber v. Kidby, and ſeems to be'a reviſion and correction 


bf his former opinion, mache probably after conferences with Lord 


: the: eltate by. deed ſubſequent to the will,” is 4 revocation of that 
| will, The reaſon of which is, that when a man makes a convey- 


= ance; he not. only a 


1 9 88 of which many wills ave been Ee Aloppeineed, and 
<> LT Th | | 5 75 6 on: "ab 


| Hardwicke, who on all occafiorns approved of the laſt judgment. 


That decifion ſupp6rts all the other authorities in favour of the 
revocation, and ptairity thews, that the caſes on a pure and ſimple 
partition proceed on 4 different ground, and are no impeachment 
of thoſe deciſions which hold that any alteration or conveyance of 


Qually transfers the eſtate he has, but he means 
Hine be eſtate mould arg under that deed, and not 5 other 
former deed or will. e 


E: pon the whole, 1 am of optaton, that there ugh to be is Jil 
ment for the Defendant. 3 


Fx Ch. J. (after e belgd we dea of 
revocation has been cartied to'a very inconvenient extent, in con- 


tough che old uſe remains, I think chat the later 


4 15 7 
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+ families greatly diftreſſed;; 1 agree, that Judges are not to be 


8 


iter than the law, and that it is their duty to deelare and to ex- 
ahnte the lam 26 it is, and to ſtrain nothing, in order to mould 
zt te their conceptions of what it ought to be. I therefore de- 


clare in the outſet, that I diſtinstly acknowledge every principle 
which governs the law of revocation, and that I ſabmit to the au- 
dhority of all the numerous cafes that are to be found in the books 


upon this ſubject 1 in the points to which the caſes go. But where 
the caſes are urged as illuſtrations of thoſe principles, and as fur- 


niſning rules for the application of thoſe principles to the particular 


.caſe now under confideration, I conceive, that without incurring the 
ation of removing land-marks, or breaking in upon rules of 


| property,/I. may, and that I ought to inquire, whether the caſes 
| are ſufficiently uniform, or approaching in point of circumſtance 
_—_— to controul my judgment in a cafe which appears 
0 me to be new in eireumſtance, and to depend upon A principle | 
3 in che law of vevoontion en . never e er much leg 


11 ? S TY 


from all my Brothers, T think "the caſe of the Earl of Lincoln, 
which having been very ſolemnly ſettled, ought not now to be { open 
to any? further diſcuſſion, and. the late cafe. on the will of the late 


Duke of Chandos, do approach fuſficiently near in point of 
circumſtance to this caſe, to be an authority for our deciding that 
the deeds of leaſe and releaſe firſt Rated in this ſpecial verdict, do 
amount to a revocation pro tanto of the will. MY doubt | "IM 


upon the effect of the ſecond conveyance by deeds of Teaſe and 
releaſe ſtated i m the ſpecial verdict. And 1 conceive, that, let the 


operation of this laſt- mentioned coniveyarice by leaſe and releaſe 
be what it may, Sir Thomas Cave died feiſed US that eftate which be K 


had at the time when he made his will, and that there i is no ground 
to raiſe 2 prefumption in law from the conveyance, that Sir Ti bomas 
Cave intended to revoke his will, and. therefore that his will may 


operate upon it. And that 1 may be clearly underſtood, 1 tate, 


that when T-uſe the words * the ſame eſtate, I do not mean to 
deſctibe the identity. of. the land, but the quality of the eſtate and 
intereſt 3 in that land. I mean to argue, that Sir Thomas Cave died 
ſeiſed of the old uſe to Which the new late, right, title, and 


in the trultees under the conveyance by leaſe. and releaſe, had united 


ſel not as a new ate . right and polleſion, but according | 


Ic heb arguinent at 'once to the point in which I liter { 


to 
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to bebe n manner, form, and condition of the old uſe which 


was in Sir Thomas Cave. Here I cake my. ground. l en de 
driven from i it, [ agree, that the will is revoked as to the whole. If! 
maintain it, it appears to me to follow, that upon the principles of 
-the law of revocation, the will is not revoked, and that the autho- 
rities in our books will be better reconciled by a judgment, declar- 


ings that the will is not revoked, than by a contrary declaration, 
Wills are ſaid to be revoked firſt, in the proper ſenſe of the 


—_ « revoked,” when. the. teſtator has ſiguified his intention 


that the will which he has made ſhall not be his laſt will and teſta- 
ment, or when he has done certain acts, or certain alterations have 


taken place in his ſituation, ſo neceſſarily inferring an intention to 
revoke that the law, will preſume ſuch an . and this ig 


What we call an implied revocation. | 
Some of the inſtances of this laſt fort of re revocation a are ediſpoſi ;tions 


; of the teſtator 8 property ſubſequent te the date of his will, incon- 
1 ſiltent with the will, ſuch as the giving a greater or a lefler intereſt 
by a ſubſequent deed to the ſame perſon to whom he had deviſed 
ſome intereſt by his will. In ſuch a caſe the intended deviſee 


cannot have both intereſts; that which is conveyed by the deed 
muſt take effect, and therefore the lay makes a neceſſary implica- 


tion, that the firſt, diſpoſition, which i is by the will, 1s revoked. So + 


if the! teſtator make a feoffment upon which no livery is afterwards 


3 had, or execute a a bargain and ſale which i is neverinrolled ; though 
: = work no alteration i in the eſtate of the teſtator, the law will 
4 imply from them a revocation of the will, becauſe the going ſo far 


towards an alteration of his eſtate, manifeſts i in the judgment of the 
law, bis intention that the diſpoſition, he had made by his will 


2 ſhould not ſtand. Marriage, and the birth of a child, i 18 an inſtance 
of an alteration of circumſtances, working a reyocation upon the 
3 principle, by raiſing a preſumption of law, that the teſtator 


intended to revoke his will. Theſe are modes; of revocation in 


the proper ſenſe of the word. But, ſecondly, wills are alſo {aid to 
be revoked in an improper ſenſe of the word, where there 1 is no 
85 actual or preſumed intent to revoke proved, or to be collected from 


the acls or circumſtances of the teſtator, as, where after making his 


will he has parted with the whole eftate which he had at the time 


of making his will, or where the ſame lands have c come back again 
to him under modifications of the intereſt i in chem, and by force 


of ſome legal conveyance. | In this laſt caſe it will be ſeen, that the | 
will e cannot take effect for technical reaſons, but ; in x the former 
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caſe it is obvious that the will is rather annulled, as Wentworth (a) 
terms it, than revoked. The language of our books, however, i 
that the will is revoked. Lord Hardwicke in 2 Att. 272. calls the 
extinguiſhing or deſtroying the thing deviſed a virtual revocation. 
How improperly it is called a revocation will appear from this 
conſideration If a teſtator parts with his eſtate, after making his 
will, the ſubject is gone, and therefore the will cannot operate: not 
dat the will is revoked; properly ſpeaking it is not revoked, no 
not even virtually. A revoked will may be re-eſtabliſhed by re- 
publication, but republication will not bring back the eſtate upon 
which it is to operate, and therefore it was that I ſaid, that this is 
a revocation in att improper ſenſe of the word. 

By a conſtruction on the ſtatute of wills, a will can only operate 


will, and therefore in pleading, it muſt be ſtated that the party 
was ſeiſed, that he made his will, and thereby deviſed the lands, 
and that he afterwards died ſo ſeiſed. If therefore the eſtate has 
been parted with after the making of the will, but comes back 
again to the teſtator with modifications of the whole intereſt in it, 


chaſe, the will could not operate upon the new eſtate indepen- 


ſpeaking, is not the ſame eſtate; and the very ſame quantity of 
eſtate newly. acquired, ſuppoſe it were a fee- ſimple, i is not that 
fee-fimple which the teſtator had at the time of making his will, 

but another derived by a different title, and perhaps deſcendible in 
2 different courſe of deſcent, For inftance, to put a caſe clear of 
all ſubtlety : ſuppoſe a man ſeiſed i in fee- ſimple by deſcent ex parte 


buy it again (L avoid the eguivopue of the word purchaſe), he 
' would take his eſtate back again as a new eſtate, and he would 
take it as a purchaſer, and it would deſcend to his heirs ex Harte 


and diſtinguiſhes the purchaſed eftate form the old eſtate; and if we 
would try the eſtate by that teſt, we ſhould be relieved from the 
| ſenſeleſs jargon of the 7g. the old eſtate, which, in ſome of the 


ſuppoſed to be neither the old eſtate nor a ne eſtate, but ſomething 
NN ny 11 perfectly anoemlous and , unigaeligible, 
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on thoſe eſtates which the teſtator had at the time of making the 


or if he ſhould afterwards take the whole eſtate back again by pur- | 


dent of the law of revocation. The new modified eſtate, ſtrialy 


maternd, were to ſell his eſtate, and ſhould afterwards think fit to 
par; thivi lg quality inherent ina new purchaſed fate 


caſes of revocation, is a term uſed to denote ſomething which 18 
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from the caſes which have been decided upon the rule, in order to 


: os ion 


5 v. Freeman, 3 Ath. looked for the principle of this prodigious 
; ſtrong caſe, as he called it, of the feoffment, he found it to be this: 


will; * It muſt be preſumed, that the teſtator would not have made 
a new conveyance without an intention to revoke his will.” If this 


revoked it. If any man feels diſpoſed to reject Lord Hardwicke's 
reaſon for the rule, let him reject it, but then he muſt be content 
to underſtand theſe caſes of the feoffment, Oc. as governed by a 


_ Rand them. Lam alſo to acknowledge that there is a rule in the ſame 


property, and for that reaſon i is ſacred. The rule is this: if the 
teſtator after making his will, make a feoffment to the uſe of him- 


the rule is attempted to be applied to another caſe not i9/iſini, 


uſe of the feoffor c. in fee, is bottomed in another rule, viz. that 
if after the will the teſtator parts with his eflate for a moment, or 
| al FY oft himſelf of his eflate, he has revoked his will; and they 


of feoffment, or other conveyance to the uſe of the feoffor, c. in 
foo” But they can find that rule exemplified nowhere but in the 


7 tinly under what head of revocation - I am to claſs theſe caſes: 


they are not then anomalous or pofitivi Juris,” they are only appli- 
| cations of a clear principle i in the law of revocation, that where 


— 
> 


CASES IN MICHAELMAS TERM 


with no legal qualities attached to it, and wholly i inoperatiye, 
_—_ for the miſchievous purpoſes of diſappointing a will. 
I have ſtated the principles of the law of revocation AS I under. 


law, which, whether fairly deducible from thoſe principles, or not „has 
been adopted and acted upon, and is therefore become a rule of 


felfin fee, or ſuffer a recovery, or otherwiſe convey his eſtate to 
the uſe of himſelf in fee, his will is revoked. When the caſe iy 
ip/affemis terminis occurs, we have nothing to do but to ſtate and 
apply the rule; but it is a very different conſideration, when the 
terminis. A principle muſt then be extracted from the rule, or 


apply the rule and the nne of theſe caſes” to the caſe | in 


The Counſel have 0 in 15 ak; that the . which has 
governed the caſe of the feoffment, and other conveyance to the | 


fay truly, that this rule will reach to caſes beyond the Seve caſe 


very caſes which they ſuppoſe to flow from It. This is therefore 
arguing in a circle, When Lord Hardwicke, in the caſe of Parſons 


« It muſt,” ſays he, ariſe from preſumed intention to revoke the 


be the reaſon of the rule, E. underſtand it, and I perceive very diſ- 
the teſtator has demonſtrated an intent to revoke his will he has 


rule pgſitivi juris, which! is confined to thoſe caſes. Theſe few 
ie REF nb obſervations 


— 
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obſervations upon the doctrine of revocation will ſerve to ſhew_ 
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che bearings of my propoſition, that Sir 7 momas Cave died ſeiſed of wn g 


bis old eſtate, of that eſtate which he had i in him at the time when 

he made his will, and that he has mide no demonſtration of an 
ratent to revoke his will; from whence I conclude, that he has not 
revoked it. As to this laſt part of the propoſition, demonſtration 
of intent to revoke, I conſider the caſe as deſtitute even of a 
pretence of revocation upon the ground of alteration of intention, 
expreſs or implied; indeed, it was expreſsly laid out of the caſe in 


the laſt argument, and 1 think very 8 by my Brother ; 


Adair. 


In conſidering the 0 caſe, for a time 1 felt a difficulty i in 


my own mind as to the old uſe during the time when Sir Thomas 


| Cave was ſeiſed of a baſe fee only, a fee determinable on the event 
of his marriage. Mr. Hargrave, in one of his notes in the new edi- 


tion of Coke upon Littleton (a), has entered into a laborious diſcuſſion 

of this difficulty. In ſtrict law the reverter ſeemed to be a poſſi- 
bility which veſted i in the releſſees of theſe deeds : and on the deter- 

mination of that baſe fee, when the ſeiſin did revert to the releflee ; 


for the purpoſe of giving effect to the rent · charge, and the term 
for ſecuring it; I doubted whether the uſe of the fee-ſimple ſubje& 


do that rent- charge, was to be conſidered as the old uſe, or as a new 
ſpringing uſe; but as that uſe did not ariſe to a ſtranger, but was 
to be conſidered as an intereſt which had never been diſpoſed of, 
and all this perplexity aroſe merely from the form of the con- 
veyance, and after conſidering the caſe of Abbott v. Burton, 


I ultimately ſatisfied myſelf that it was the old uſe, and in con- 
ſttuction of law never out of Sir 2 homas Cave, from whom the 
conveyance moved, and that that is the true idea which the word 


Ye reſulting” is to be underſtood to expreſs. I proceed to ſhew that it 
was really the old uſe and the old eſtate of which Sir Thomas Cave 
died ſeiſed. This, I think, cannot be denied, that the intent of the 
parties to the conveyance by leaſe and releaſe, laſt-mentioned i in 
the ſpecial verdict, and the whole ſubſtantial effect of it, be its formal 


operation what it may, was ſimply to ſecure a ' rerit charge of 


1400 J. a- year, by way of jointure for Sir Thomas Caves intended 


wife; and that Sir Thomas Cave' 8 eſtate, ſubject to that rent-· charge, 


as not intended to be altered or in any manner affected; ; and that 
as-far as the form of the conveyance purports to alter the nature 
and quality of the eſtate, i it 8 beyond the objeck of the * 


0 Fig. p. 271 b. note 1. Head, ii, & 1. choogh indeed TORE” note is 'by Mr, Buller. ; 
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1785 general rule in the law of revoeation, that a conveyance for ſpecial 
purpoſes, whether i itbe leaſe and releaſe, feoffment, fine, or recovery, 
| ſhall not operate beyond that purpoſe, and againſt the! intent of 

the party to revoke his will. In this caſe it muſt be admitted that, 
by the form of the conveyance, Sir Thomas Cave took a baſe fee 

| under it it which determined upon the marriage, when the ſeiſin 
reverted to the releaſee for the purpoſe of executing the only uſe of 
dhe conveyance, the jointure to his wife, and for that purpoſe only: 
for though the conveyance alſo affected to diſpoſe of the reſt of the 
uſe, I take the law to he perfectly clear that it was in Sir Thomas 
Cave, independent of that diſpoſition. The purpoſe to be effeded 
by all this form is then ſimply the ſecuring a jointure to the lady 


: but ſtill i it will be neceflary for the leſſor of the Plaintiff to make 
cout, what he muſt have averredj in pleading, that the teſtator died 


| deeds of leaſe and releaſe had not even purported to limit the re- 
ginger of by. chats at all; what would, have become of the 


effected by anether mode of conveyance, the law is clear that the 

| ' will, had not been revoked. But Lord Hardzwicke has ſaid, that, 
be the form of conveyance what it may, this is inſtrumental only 

| it the conveyance be for a ſpecial purpoſe which is not revoked. I do 


for the ſpecial purpoſe.” it muſt be a purpoſe which leaves the 
| ſubſtance of the fee untouched to go according to the will, a purpoſe 

therefore not inconſiſtent with the will, If the ſpecial purpoſe 
require that the whole fee ſhould even eventually be diſpoſed of 
. by the conveyance, then J agree the will 1 is revoked. 


undiſpoſed of, and in conſtruction of law not limited by the in- 


CASES IN M ICHAELMAS TERM 
ance. Now courts of juſtice not only do not incline to allow the 
form of conveyance to operate beyond the intent of the parties, but 
they will be ready to adopt all manner of expedients to prevent it: 
and to confine the operation of every conveyance to the ſpecial 
purpaſe for which it was made. The caſe of Abbott v. Burton, 

which I ſhall have occaſion to ſtate with ſome particularity here- 
after, may be referred to as an authority for the general doctrine; 
and in the caſe of Parſons v. Freeman, 3 Ath. Lord Hardwick 
applies it to the particular caſe of revocation, laying ! it down ag a 


whom Sir Thomas Gave ſhould marry ; and if this purpoſe had been 


not mean to adhere to the letter of my Lord Hardwicke's expreſſion 


Upon this ſingle ground that this is a conveyance for a ſpecial 
purpoſe which does. not exhauſt the fee, but in truth leaves the fee 


ſtrument, I take it to be clear, that this is not a caſe of revocation; 


ſed. of the eſtate. which he deviſed. Now, put the caſe. that theſe 


| intereſt 


14 
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intereſt in this eſtate, ſubject to the jointure, and the term created 
for ſecuring it? Muſt not the uſe have reſulted to Sir Thomas Cave 
= that which never had been diſpoſed of by him from whom the 
eſtate moved? At the common law the uſe was always intended to 
he in the feoffee or conuzee; and it is ſtated by Lord Ch. J. Holt, 


in pleading, it was never averred: whereas, if the uſe was to the 
feoffor or conuſor, it muſt be averred. 1 admit, that there is in 
this _ an expreſs limitation of a remainder in fee to Sir Thomas 
n. What difference will this make? There is another propoſi- 
ion eee the uſe which is declared, and which would have 

reſulted if it had not been declared, is one and the ſame. And this 
ij not a dry propoſition, productive of no legal conſequence, the 
courſe of deſcent is regulated by it. For inſtance, the uſe which re- 
| ſults would be deemed the ancient uſe, and if the eſtate were in the 
party by deſeent ex parte maternd, the eſtate which reſulted would 
continue to deſcend in that courſe. And ſo it is where the uſe is 
expreſsly limited to the party from whom the eſtate moved, it will 
be in him as his old eſtate, and continue deſcendible to his heirs 
ex parte materud. This is the doctrine of Cole upon Ztt. fo. 13.; 
it is recognized and acted upon in the caſe of Abbott v. Burton, 
which was in this court upon a ſpecial verdiCt, and is reported in 
2 Salk, 590. ; and that caſe was recognized and a ſimilar determi- 
nation made in the caſe of Martin ex dem. Tregonwell v. Strachan, 
Hh, 16 Geo. 2. in B. R. a full note of which caſe is to be found in 
5 Term Rep. fo. 107. The rule of deſcent, ſays Lord Ch. J. Lee, 
in this laſt caſe is known and will be agreed; © If a man ſeiſed as 


* ule of himſelf and his heirs, the uſe being a thing! in truſt and 
45 confidence, | ſhall enſue the nature of the lands, and ſhall deſcend 


* Godbolt v. Free/tone.” He goes on, © and it will be the ſame if the 
* limitation be by fine and recovery; it is ſtill the ancient uſe, and 
us there is no difference, whether upon the conveyance of an eſtate 
* any part of the uſe reſults by implication of law, or whether it 
be reſerved by expreſs declaration to the party from whom the 
A eſtate moved. And ſo is the caſe of Abbott v. Burton, Salh. 
* 590.” In Abbott v. Burton, they attempted to alter the deſcend- 


conveyance which was fine and recovery. To this the Ch. Juſtice 
al. that the fine and common 2 were both to be taken as 


in Ld. 4ngleſea v. Ld. Altham, 2 Salk, 676. that for that reaſon, 


* heir on the fide of the mother, make a feoffment in fee to the 


to the heir pn the part of the mother, Co. Litt. 13. a. 3 Lev. 406. 


ible quality of the uſe by arguments drawn from the form of the 
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1 5 1796. one entire conveyance conſiſting of theſe ſeveral parts, and direQeg 
NN as to the uſe of them by the ſame covenants. That though the 

; 2  conuſees had a ſeifin in fee of the e/tate and uſe veſted in then by the 
z wax. fin e for a ſpecial purpoſe, and upon that ſeiſin the common recovery 
Was had, and in ſtrictneſs the eſtate paſſed by it was their eltate, yet 
upon conſideration of the whole conveyance the eſtate did Originally 

move from J. S. who was the conuſor of the fine. And fer that 


reaſon, 7 if there had been no limitation at all of this remainder of the 
ie upon this recovery, he took ut to be very clear, that, ſo much 3.8 
remained unlimited, ſhould reſult to the conuſor and his heirs, and not 


weyance of the connuſor's eſtate which was taken as one Conveyance, 
6 Then,” ſays the Ch. Juſtice, - “does the uſe limited upon the 


| * from the conufor of the fine as if be had mage a feoffment, or fine, or 
any ſingle conveyance to that uſe.” This doctrine relieves us 


from all difficulties arifing from the form of the conveyance, and 


inclined to allow the form of 'a conveyance to operate beyond the 
intent of the parties: but it goes a great deal further. Lord Ch. 
Juſtice Trevor had ſaid in a former part of this caſe what Lad 
Ch. Juſtice [Zee repeated in Martin v. Strachan, that it was the 


veyance of an eſtate any part of the: uſe reſults by implication, of 
law, and when it is referred by expreſs deelaration to the party 
from whom the eſtate moved. In the part which I have copied 
from the book, he ſays, that the uſe limited upon the common 
recovery ariſes. out of the eſtate which moved from the conuzor 
of the ſine, and not out of the eſtate of the conuzee. We know 
that it is the definition of a uſe when ſeparated from the land, that 
it is collateral to the ſeiſin of the land, and that when the ſtatute 


according to the quality of the uſe, and not according to the quality 
of the ſeiſin: from which premiſes the concluſion appears to me 


to be direct, that if the uſe is the old uſe, when the ſeiſin is united 


ES 15 Sir Thomas Cave died ſeiſed of that eſtate of which he was ſeiſed at 


and geleale, he has created a charge or it of 1400 J. a- year, 


ja Jo the. conuzee, in whom the eſtate: wwas not veſted with a purpoſe th 
„ create him an intereſt, but in order to forward and complete the con. 


« common recovery, as properly ariſe out of the fate fat moved 


abundantly juſtifies my obſervation, that courts of juſtice are not 


ancient ule, and that there was no difference when upon the con- 


unites the ſeiſin to the uſe, the union is of the ſeiſin to the uſe 


to it, it muſt be the old eſtate; and my farther concluſion is, that 


the time when he made his will, with this alteration (I am 
ready to admit.) that by means of theſe deeds of leaſe 


e „ hte with 
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with a term of five hundred years 19 ſecuring te payment 


of i WES | | 
| Alterations in the eftate of the teſtator will, I a e in many 


inſtances work a revocation of his will. It is one of the 
general heads of revocation; but I have ſaid that the law is clear, 
that an alteration in the eſtate of this nature will not revoke the 
will. It has been ſettled over and over again, that a leaſe made 
for years, or even for life, after a deviſe in fee, will not revoke the 

will; both theſe caſes are put in the caſe of Montague v. Fe efferier, 


Roll Abr. and agreed to. be good law. And there are ſeveral g 


modern e caſes to the ſame effect. In Coke v. Bultockh, Gro. Face. 49. 
it was held, that where. A. by will deviſes to B. in fee, and after- 
wards by indenture makes a leaſe for years of the.ſame land, this 
leaſe if not made to the ſame perſon, (where upon another principle 
it would be a revocation) ſha!l be a revocation fro tanto only. 
They call it a revocation pro tanto, but this 1s uſing the word i in an 


improper ſenſe. 'The- truth i is, that à part of the thing deviſed is 


gone, and therefore the will cannot operate upon it. It happens 


| that i in our caſe there is no pretence to call this even a partial re- 


vocation, for the will purports to operate only upon that part of 
the fee which ſhould remain with Sir Thomas Cave, after making 
ſuch a jointure upon any wife whom he might marry, as he ſhould 


think fit to make, in which reſpect this caſe is perfectly new in 
ade, an and unlike every other caſe to be found in our books. 
And it happens too, that the circumſtance in which it is new, goes 
to exclude all pretence for preſuming an intent to revoke; for the 


deeds of leaſe and releaſe reſpect nothing but that which was ex- 


preſsly reſerved out of the will, ſo far from being inconſiſtent, or in 
any manner interfering with each other, they amount in effect to one 
3 conveyance of Sir Thomas Cave's eftate to thoſe uſes which he has 

bimſelf declared b y the will and ſubſequent ſettlement, | 


Theſe caſes which I laſt mentioned, and have alluded to, were 


not denied to be law in the argument at the bar, nor was it in- 


liſted that an alteration of the eſtate. by a mere  interpoſiti tion of an 
eſtate for life or years, to ſome ſtranger, would work a revocation. 
How is it then, that Sir Thomas Cave's will is revoked not upon 
the ground of an intent to revoke ? That ground was abandoned, 
and, I repeat, judiciouſly abandoned by my brother Adair on the ſe- 


cond argument, He ſtated the ground of the revocation to be, that 


a poſitive rule of law, ſettled by a ſeries of deciſions, had. pronounced 
that certain acts done by a teſtator would be a revocation of his 


will, : 
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vil, let bis intent be what it might, and: even againſt bis marie 


intent. To that propoſition J entirely agree. But we muſt ſe: 


what thoſe acts are. He conſidered it as admitted, that the change 
of the eſtate of the teftator, a new eſtate and new uſes, would be 


a revocation ; I admit it would. He ſtated, that it was a rule of law, 


that where a teſtator bas for a moment parted with the cate, whethe, 
it comes back or no, the mere diveſting f that eſtate 18 a revocation, 


and. this even though he i is in again of the old uſe, and he ſtated it 


| to be law, thatthe taking back an eſtate through the channel of 2 


aruſtee, i is a change of the.eftate, and within the rule. To a certain 
extent, I admit every one of theſe inſtances of revocation, « except 


that I do not agree that the mere. diveſting of the eſtate where the 


party is in again of the old uſe, will be a revocation; and I can 


agree 1 that even that caſe was good law, before the Nature for trans- 
ferring of the uſes into poſſeſſion; for, I do agree, that if the 
| teſtator who had the fee in him when he made his will, diveſted 
himſelf of that eſtate, and took back nothing but the old uſe, that 
old uſe was not that which he had deviſed, and could therefore not 
paſs by his will, and that i in the 1 improper ſenſe of the word © r 
* voked” the will might be faid to be revoked. By putting a 


upon the rules laid down by my brother Adair, it will be underſtood 
to what extent I agree with him. If a teſtator makes a feoffment in 


fee to a ſtranger, and afterwards (the next minute if you pleaſe) 


takes back a fee by re-conveyance, 1 this taking backt the eftate through 
the channel of a truſtee would be changing the eftate. That fee 
will not be the fee which he deviſed, and ſo his will may be ſaid 


to be revoked. If he made a feolfment in fee to the uſe of himſelf 
and his heirs, or declaring no uſe ſo that the uſe reſulted, before the 
ſtatute of H. 8, that uſe would not be the eſtate which he deviſed, 
and could not paſs. 80 of the converſe of that caſe which is a caſe 
- adjudged. But che rule ſtands upon a much broader bottom than 
_ this, momentary diveſting of the eſtate, The eſtate i in theſe inſtan- 
ces never comes back again at all, and therefore there is nothing 


for the will to act upon. I can put one caſe where the eſtate is 


Adaiveſted perhaps for a conſiderable length of time, and yet does 


afterwards come back again, in which I take the law to be clear, 


that the will is nat revoked, The caſe I allude to is, where the 


teſtator after making his will is diſſeiſed, and i in conſequence of his 


_ entry afterwards, is remitted. The ſubje& is diſcuſſed by Lord Ch. 


Juſtice Holt, in 11 Med. Ve. 128. Iam aware, that this remitter is 


DIE * we 55 of law, and Lam not arguing that the party c: can n by his 


OWN 


iN THE THIRTY-SEVENTH YEAR OF GEORGE III. 
= own act remit himſelf in the ſame manner. That is not the uſe [ 
propoſe to make of this caſe of diſſeiſin. Let us purſue the ſubject 


having entered. His will is revoked. I aſk, why is it revoked ? 


will is not revoked becauſe he intended to revoke it, nor becauſe 
his eſtate was once diveſted; but becauſe He died without reveſling 
it, and therefore did not die ferſed, and as I conceive it 18 only when 
* is followed up with that conſequence, and only in reſpect of that 
conſequence, t that in any caſe parting with the eſtate, independent 
of intent, does amount to a revocation, 


the parting with the eſtate for a moment is a revocation, it was 
faid, that the party muſt not only have the eſtate in him when he 


have the ſame eſtate from the time of making the will to the time 
of his death. This propoſition, to whatever extent it can be main- 
tained, does not appear to me to advance the argument ; it ſeems 
to be the former propoſition in other words. If a teſtator muſt not 
part with his eſtate for a moment he muſt continue to have the 
eſtate; if he parts with the eſtate he does not continue to have i it; 
il be continues to have it he does not part with it. There are not 


the diſſeiſee remitted is the only ad} udged caſe I know of which comes 
of a fiction of law to which we arg obliged to reſort, we fay 
ſeiſed of the ſame eſtate. 


| ready to admit, that alterations'of the eſtate ordinarily will revoke; 
in many caſes they will do ſo becauſe they afford an implication of 
intent to revoke. The man who deviſes the whole fee-ſimple, and 


= has ſo altered his eſtate as to demonſtrate that he does not mean 
that his will ſhould take effect, and therefore, though after all his 
alterations, there is ſomething of the old eftate left upon which 
the deviſe might by poſſibility operate, it is fair to conclude, that 
hedid not mean his will ſhould have any effect at all. This would 
* a revocation, but upon a roo very Cifferent from that which 


a little- further. Put the caſe that the party diſſeiſed dies without 


The anſwer is, becauſe he has not died ſeiſed. In that caſe the 


For the purpoſe of maintaining and inforcing this doctrine, that 


| makes his will, and muſt die ſeiſed of it, but he muſt continue to 


many poſſible caſes in which a man could be ſaid to die ſeiſed 
ol the eſtate which he has parted with in his life time. The caſe of 


near it, and that caſe does not touch the queſtion; for by the aid 
that the eſtate was never out of the ee and therefore he died | 


- Purſuing the argu ment of my brothers Adair and Heyzwood, Lam 


afterwards makes a ſettlement of his eſtate, leaving himſelf only an 
eſtate for life, and a reverſion far removed by intermediate eſtates, 
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is taken by my brothers! in their arguments: it does not proceed 


ſimply upon the alteration of the eſtate working by a mere arbi. 
trary rule a revocation, it is a revocation upon a ſolid acknowledged 


principle in the law of revocations, a preſumed intent to revoke, 


Alteration of eſtate which is not powerful enough to raiſe an 
implication of intent to revoke and yet does revoke, will bring us 
back to the ground which we have already trodden, i it muſt be that 


which will ſhew that the eſtate of which the party died ſeiſed is 


not that. eſtate which he took upon himſelf to deviſe, and this will 


| bring i it within the ſcope of another principle of revocation to which 


I have declared my aſſent, and which indeed is ſelf-evident, that a 
will cannot operate upon an'eſtate which a man has Parted with 


1 making his will. It will moſt frequently happen, that where 
the eſtate of which the teſtator was ſeiſed at the time of making lis 


will, is afterwards. changed by whatever form of conveyance, whe- 


ther it paſſes from him and returns by re- conveyance, or whether 
the modification is produced by one conveyance ſo as to be ſub- 


ſtantially a different eſtate from that which he had before, the will 
may be {aid to be revoked upon all the grounds of revocation, It may 
be ſaid that it was intended to be revoked, or whether intended or 


not, the old eſtate is gone, and as to that which 1 is taken in the room 


of it by a technical rule of law, now not to be controverted, a will 
cannot operate upon an eſtate in land acquired Vince the making of 
the will, and therefore the new eſtate cannat paſs. My brother 


Adair, under this head of alteration of eſtate, laid it down as a rule, 


that taking back an eſtate through the channel of a truſtee alters 


the eſtate. This is true, taken literally, and, underſtanding the tak- 


ing back to be by re-conyeyance 5 which is the explanation given 


of a paſſage in Coke on Lili. where he ſpeaks of a feoffment, and 


the feoffor taking back an eſtate to him and his heirs. But if it 
was meant to extend to the caſe of che uſe which reſults upon a 


4 conveyance, it is begging the queſtion, and 1 in. truth the propoſition 


ſeems wholly inapplicable to a,reſulting. uſe. Firſt, a reſulting ule 


is not taken back through the channel of, the. feoffee, conuzee, Oc. 


but is a thing collateral to his eſtate, and ariſes out of the eſtate 


of the feoffor as a thing never diſpoſed of; and ſecondly, the uſe 


which reſults, hy whatever channel it reſults, is not altered, but is 
the old uſe, and I think, I have proyed, when united to the ſeiſin, 


- becomes the old eſtate, agd think it a contradiction i in terms to aſſert, 
that the old uſe and the old eſtate, i is an altered uſe and an altered eſtate, 
| aw that the abend! the grentoli.ng names will not make it out. 


From 


> 
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From this platfitation of the argument at the bar, Jam led to con- 


dude, chat there is no ſuch poſitive rule of law, as that every altera- 
tion of an eſtate, every parting with an eſtate, every diveſting of an 


eftate, will amount to a revocation, but that there are certain prin- 


ciples | which govern the law of revocation, to which the ſeveral 
inſtatices \ which occur of alteration, of parting with, and diveſting 


of eftates, are to be refetred, and by which the effect of them is to 


he determined. When we are trying caſes by principles, the law 
18 indeed a ſcience. What ſhall we ſay of it, if it is to be argued 
- with ſaccels, that if a teſtator having deviſed the fee-ſimple of his 
eftate, makes a leaſe for years or for life, the will as to the reverſion 
in fee 1 is not revoked, but that if he ſhould be ſo unfortunate as to 
| be adviſed to do the ſame thing by leaſe and releaſe, it ſhall be 

revoked? I. ſpall becauſe it ſhall; the rule is poſitive, and we muſt 
not preſume to aſk for the reaſon of it. It is certainly prudently 


done to ſhield it from all examination, becauſe examination will 


point out the falſehood and the abſurdity of it. The old caſes ſtate 
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the principles of the law of revocation moſt correctly. They ſay 


2 will cat only operate upon the eſtate which the man has at the 
dme of making his will, and of which he died ſeiſed: they ſay by 
necefſary conſequence a will cannot operate upon an eſtate purchaſed 
by the teſtator after making his will; therefore according to the caſe 


of ; > 3. which my brother Heywood ſtates to be the oldeſt 


caſe on the ſubject, if a deviſor aliens the land and re-purchaſes, 
yer is the will revoked. By the way, what a refinement is it to 
fay, that the diveſting of the eſtate for a moment, though the party 
| is inagain of the old uſe, ſhall be a reypeation 7 ? Is this alienation ? ? 


Is it re- purchaſing We know them by their fruits. 


Tney ſay, that if a teſtator intends to revoke his will, the will is 


revoked, and they ſay that all acts done by the teſtator after the 
| making of his will, which are inconfiſtent with bis will, are grounds 


* be a preſumprion o of mY afiſes that 1 teftator does 


intend” to revoke his will. 


Had the ſeries of caſes with which we are loaded, as they « Oer | 
red, been brought fairly to the teſt of - theſe principles, we ſhould : 


not have been at this day entertaining different opinions upon the 


caſe now in judgment, but unfortunately” theſe principles are ſo 
jumbled together, and confounded in the caſes as they are reported, 
 thatin many of them 1 find it difficult and almoſt impoſſible to 


» ++ A + 


develope the particular principle upon Which they are determined. 


This gives. them * regen of mere arbitrary deciſions; and 


3 


hy * | 


5 „ then 


- 
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We thick it is ſaid, with great colour, [ admit, of authority, that by 

WOT poſitive rule of law, certain acts done by a teſtator, do amount to a 

| ne” revocation of his will. The caſes which were ſelected from the 

| Orman wa by my brothers Adair and Heywood, will be a very good ſpe. 

8 . eimen of the whole; it will be neceſſary ſor me to take ſome 

N notice of them, that it may be ſeen how far they go towards eſta- 
bliſhing this poſitive rule of law which they rely on. My brad 
Heywood ſtated the caſe 44 E. 3. (which 1 have juſt now referred 

to) to be the oldeſt caſe on this ſubject. If a teſtator ſays the 
books, aliens and re- purchaſes, yet his will is revoked. I agree 
that this caſe is good law; I rely on it as a main ſecurity to the 
foundation of my argument; to borrow Lord Ch. Juſtice ilmor; 

- metaphor, it is my polar ſtar. If a teſtator aliens and re-purchaſes, 

1 agree that his will is revoked : but if he dies ſeiſed of the ſame 

eſtate, I am of opinion, that he has neither aliened nor re- purchaſed. 

: My, brother Heywood s next caſe was Winkfield s caſe, Mich. 29 Elis. 

in C. B. it is reported 1 in Owen (a) Goldsborough (5) and Godbol. 

132. I cite it from Godbolt, Winkfield deviſed lands in Norfolk to 

one Winkjield in London, goldſmith, and to his heirs in fee, and after- 
wards he made a deed of feoffment thereof to divers perſons unto the 

uſe of himſelf for life, without impeachment of waſte, remainder 

5 unto the deviſee in fee: but before he ſealed the deed of feoffment 

. he aſked one if it would be any prejudice to bis will; who anſwered 

- no. ; And the deviſor aſked again if it would be any prejudice, 
becauſe he conceived he ſhould not live until livery was made: 
and it was anſwered, no. Then he ſaid, he would ſeal it ; for bis 
| intent was, that his. will ſhould ſtand ; and afterwards 3 was 

: executed upon part of the land, a0 the deviſor OP; hoden 85 

5 becauſe it was to one e perſon, hut, Res: ir Had been i 

| if! it had been to the uſe of a ſtranger, although: i it were not executed. 
Anderſon. G, J. and others—The. will is revoked: ia that part where 
the livery is executed 3 and be ſaid, it would have. been a queſtion 
itt he had ſaid nothing. And all the Juſtices agreed, that a man 
Frans may revoke his will in part, and in other part not, and he may 
5 revoke it by word, and that a will in writing may be revoked by 
t word. Periam ſaid, it it no revocation by the party himſelf, but the 
wn law doth revoke it ; to which Windham agreed, but be ſaid, that if 
3 tbe party had ſaid nothing when be ſealed the feeffment, it had been a 
5 LOL dy revocation of the party, and not of. the law. Periam—If the wit- 
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neſſes dic 0 as he cannot prove "the words ſpoken at the ſealing of 
the feoffinent, the feoffment will deſtroy the will, and ſo he ſpake 


to Anderſon who did not deny 1. All this was delivered by the 
| oltices upon evidence given to a jury at the bar. From this 


converſation, in the ſhape of directions to a jury at a trial at 
bat, in which they ſeem to have mooted rather than to have gravdy 
reſolved any point of law, it may be collected, that the diſtinction 
between a revocation by the party, and a revocation by operation 
of law, was at that time ſufficiently familiar. The doubt which 
ſeems to have ariſen was, whether ſo much of the lands included i in 
the feoffment, whereof no livery had been made, would paſs by the 
will or not. 3 collect, though it is not diſtinctly ſtated, and though 


3 oh 8 © its Ju dges thought that 'the expreſs l would 


prevent the incomplete part of the conveyance from operating as a 
revocation, in which the good ſenſe of the caſe was certainly with 


them, that the Judges were ultimately of opinion, that the lands 


would not paſs, but upon what, principle they meant ſo to reſolve 
it, is not ſtated in the caſe, nor does it ſeem to have been agreed. 
But reduce the caſe to its principle, and it will be found to be a 
very plain caſe upon very clear principles. The teſtator preferred 
that the deviſee ſhould take his eftate under the feoffment i in prefe- 


rence to his will, or why did he propoſe to make a feoffment ? 


The moment he had demonſtrated that preference, the will was 
revoked upon the ground of an implied intent to revoke it. Ap- 
prebenſive that he might not live to finiſh the work he had begun, 
he defires to know, whether the making this deed of feoffment 
would revoke his will, ſaying, that he/did not mean to do that. 


| But he certainly did mean to revoke his will, if he lived to complete 
1 the feoffment: what he was anxious about was, that his will ſhould 
not be revoked until the feoffment could take effect. They gave 


him bad advice upon this ſubject. The law and his wiſhes were in 
direct oppoſition to each other. Having once demonſtrated an 
1 intention to revoke his will, that did revoke his wall, not only as 
tothat part of the eſtate which he had effeQually given to the deviſee 
by the feoffment, but alſo as to that part of it which he had begun 


to give him by a conveyance which never took effect, becauſe he 
died before the livery was completed. This 1 1s ſuppoſed to be a 


caſe i in which the will was revoked by operation of law againſt the. 


intent of the party; the contrary is the truths. The teſtator did 


intend to revoke his will, but he alſo meant to make terms with 
Us lay, that it t might not be revoked till what he was doing was 
| 7 : 7 R AS SN 
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| 1796. completed. Thoſe terms he eould not impoſe. He had revoked 
| WS: 3 his will upon the ground of an implied intent to do it as ſoon as he 
1 wa carl 
| begun to do an act ineonſiſtent with the will, in its operation i incon- 
 fiftent with the operation of the will, For when we ſpeak of the 
intent of the will, we do not mean to ſpeak of the general Intent of 
the teſtator, that his deviſce ſhould fomehow or other have his 
eſtate, but that he ſhall have it by the operation of that will, and 
when he has reſolved afterwards that he ſhall have it by the ope- 
ration of a feoffment, he has certainly altered his mind, and ng 
longer intends that he ſhall have it by the operation of his will 
 _ conſequently he has revoked his will. As to that part of the 
land reſpecting. which the feoffment was complete, he has revoked 
bis will, upon both grounds of revocation.: he intended to revoke, 
and he has parted with the eſtate, which would annul his will „whe⸗ 
ther he intended it or not. With reſpect to the lands of which 
livery had not been made, and therefore the conveyance is incom- 
plete, the will is revoked upon ground. of intent only, and the caſe 
PP. bargain and ſale without inrollment proceeds upon the ſame 
principle. This caſe of a bargain and fale without inrollment, and 
another caſe upon the effect of an incomplete conveyance as a re- 
vocation are to be found in 1 Roll. Abr. 615. P. pl. 5 & 6. and the 
ground upon which they: are beld to be a revocation is there expreſsly 
ſtated. If a man ſeiſed of a reverſion, expectant upon an eſtate 
for life, deviſe it to F. 8 and afterwards by his deed grant the | 
: reverſion | in fee to F. D., though” the leſſee never attorn, yet this 
5 zs a revocation inaſmuch as be hath Fully ſhewed his intent that the 
. other ſhould have it, and put it in the Power , the le Mee. Mich. 38, 
39. El. B. R. her Pophan and Gaway. So if a man deviſes lands 
to 8 * and after bargains and ſells to 2. D., and acknowledges 
© before a doctor, to be inrolled according to the ſtatute, though it 
| be not inrolled within the ſix months, yet that ſhall be a revocation 
of the will, , for the cauſe aforeſaid. NM. 38, 39 Elis. B. R. fer 
TE  Popham 8 Gordy, agreed. 1 have dwelt the longer upon this 
| | OK _ caſe from Godbelt, becauſe it is a very clear and ſatisfactory illuſtra- 


Orw W ar, 


tion of almoſt the whole doctrine of revocation. 5 

The next caſe in the: order of time cited by my brother Herd 
Oo Was from Moore 789. and was in the 2d year of the reign of Fame: |. 

1 VT : E It was a caſe in the Exchequer, and ſeems to have ariſen upon 2 

_ queſtion of eſchegt. Hu 72 4 made his will, by which he deviſed a 

= manor; afterwards he made a feoffment of the ſame manor, to the 

V uſe of ſuch Os: and for ſuch eltates as he had declared by bis 


will: 


ä 


we 5 . K p * * . 
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| have, namely, as a declaration of the uſes of the feoffment. 


x . covenant which Was entered into 9 8 the making the 
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will: it was adjudged, that the feoffment was a countermand of 


his will, but that the countermanded will was a ſufficient declara-_ 
on of the uſes of the feoffment, and therefore though he was a 


baſtard, there was no eſcheat to the crown, This caſe is alſo a good 
illuſtration of this doctrine of revocation. The book ſays, that the 
feoffment * the will, which word * countermand” 


is equivalent to „ revoke” ; in the 1 improper ſenſe of the word it 
did * countermand or revoke the will, becauſe the teſtator parted 


with his eſtate. This was faid to be a revocation againſt the intent 
of the teſtator, and put as one of the ſtrongeſt caſes of revocation 
by operation of law, upon the mere ground of alteration in the 
eftate. "Whereas, firſt, the teſtator intended that his eſtate ſhould 
paſs not by his will, but by the feoffment, and ſecondly, it was not 


merely becauſe the eftate was altered that the will was revoked, but 


becauſe it was ſo altered, that according to the rules of law, which 


govern the operation of wills, it was abſolutely impoſſible that the 


will could operate as a conveyance of the eſtate, for this unanſwer- 


able reaſon, becauſe the teſtator did not die ſeiſed of it: yet was 
not his will revoked i in the proper ſenſe of the word altogether ; and 


even as to theſe lands, it could not operate as a conveyance of the 
eſtate, for the reaſon I have aſſigned, but it was allowed to operate 
as a declaration of the uſe of that very inſtrument which had pre- 
vented it from operating upon the eſtate itſelf; whereas, if the will 
had been actually revoked in the proper ſenſe of the-word as to this 
manor, it could have had no operation at all. The Court of Ex- 
chequer carried this odious doctrine of revocation no further than 
they were abſolutely obliged to go. They could not give the will 


3 effect upon an eſtate which was gone from the teſtator, but they 


ill confidered it as a will, and gave it all the effect that it could 


. i 


My brother Adair cited a caſe of Lutwych v. Mitten, in the 


Court of Wards, Trin. 16 Fac. 1. from 1 Roll. Abr. tit. Devi iſe, 614. 


_ 609+ 


1796. 
GoopTiTLe, 
. 
Orwa x. 


which, though not reſembling tha caſe in Moore, in circumſtance, x 


and though the debate upon it aroſe upon a point collateral to the 


doctrine of revocation, ſeems referable- to the ſame claſs of caſes. 


If a man covenant by indenture to levy a fine, and that it ſhall be 
to the aſe of ſuch perſons as he ſhall name by his will, and afterwards 
makes his will, and thereby deviſes his land to certain perſons, and 


after that levies a fine in performance of this covenant, this · is faid 


to be a revocation of the will, though it was levied in performance 


* 
155 ip 
* 


will. 
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1796. t The reaſon given is, chat the land cannot paſs by relation 
—— to the time hen the covenant was made, but only to the time 
ene. when the fine was levied. Now this appears to me to differ in 
N | circumſtance from the caſe in Moore, but as far as it concerns the 
+ preſent argument to be in effect the ſame caſe. Here the fine wa, 
levied in purſuance of a covenant to the uſe of ſuch perſons as the 
; party ſhould name by his will; there the feoffment was made 
without any ſuch covenant, but to the ſame uſes. That ſeems to 
have been admitted here, which was reſolved there upon debate, 
that by the fine made after the will the lands paſſed, and that this 
countermanded, revoked, or annulled, by whatever name we call it, 
the will. If the land did paſs, -I have agreed, that this would be the 
. conſequence. There was a ſtruggle-to avoid the conſequence, by 
giving the time of the eſtates paſſing from the deviſor a relation 
back to the time of the covenant. The Court thought that could. 
not be, and I am not at preſent / called upon to debate that Point, ö 
- ag L agree with my brothers, that the articles ſtated in this ſpecial 
. verdict are to be laid out of the caſe. The debate might, I think, 
| have taken a turn more favourable for the deviſee, if upon the au- 
thority of the caſe in Moore, they had inſiſted that the will was a 
82 declaration of the uſe of the fine. {7 
One other old caſe was referred to in the argument, which I take 
to have been the caſe of Montague v. IJchferies, and it is to be found i in 
No, Abridgment, under the fame title Devi iſe, The caſe is put 
two different ways. If a man deviſes lands to oF S., and after 
makes a feoffment in fee thereof to a ſtranger, to the uſe of himſelf 
in fee, though he hath his ate, yet it ſeems this is a revocation, 
for his intent was to have it by the new- limitation, and by the feoff- 
| ment he: paſſed the eſtate, and the fatute reveſied it in him which is 
| as a new purchaſe. Contra Mich, 38, 39 El. B. R. er Pophan, 
ol Soifa man deviſes lands to J. S. in fee, and after makes a feoff- 
ment thereof to another to the uſe of himſelf for life, the remainder 
„ wife for life, the remainder to his own right heirs in fee, 
3 7 though here he bath his old revenſion, yet it ſeems that it was his intent 
to- have it paſs by the livery, and to be in by the ſlatute and limitation, 
and .o u a new purchaſe, and therefore it ſeems that this ſhall be 2 
revocation of the fee, as well as for the life of the Feme. Contra 
5 ä Elia. B. R. between Montague and * efferies, per curiam 
2ͤ The caſe firſt ſtated, appears not to have been decided 
Vith the approbation of the whole Court. My Lord Ch. Juſtice 
1 e 33 Who was. A a very. able. TS Wa of a different opt= 
1 85 | a | 2 nion. 
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nion. Though he hath his old eſtate, ſays the book, yet it ſeems 


this: is a revocation, for his intent was to have it by the new 
limitation, and by the feoffment he paſſed the eſtate, and the ſtatute 
reveſted it in him, which is as a new purchaſe. Two reaſons are 
given here for the judgment, and I agree with my Lord Ch. J. 


Popham, that neither of them is ſatisfaQtory. What is meant when 
it is ſaid that a man intends to have an old eftate by a new limita- 

tion, or what conſequence would an intent to have the eſtate 
8 by a new limitation be of, if in truth, whatever was his ! intent, he 
had it not by a new limitation, but it was the old eſtate ? By the 

feoffment, it is ſaid, he paſſed the eſtate, and the ſtatute reveſted it 
in him, which i is as a new purchaſe, but moſt clearly this is not 28 a 


new purchaſe; that point has been decided over - and over again, 


: and ſo- lately as in the caſe of Martin v. Strachan, by my Lord Ch. 
: Juftice Lee, in a ſolemn judgment upon a ſpecial verdict, which 
caſe l have before had occaſion to take ſome notice of. In the ſecond | 


caſe, there was, I muſt confeſs, a new limitation, for there is an 


eſtate | in remainder to his wife for life, interpoſed between the limi- 
tation to himſelf for life and the remainder in fee. If any thing 


turns upon this circumſtance, I am not called upon to debate it, 


for there are in our caſe no ſuch eſtates for life interpoſed. ; In 


every other reſpect, it is the ſame caſe with the former, ſupported 


by the fame very bad reaſons, It is obſervable, that the ſame point . 


is ſaid to have been adjudged in a ſubſequent caſe, Cro, Car. 24.; 


but there another reaſon is given for the judgment, namely, that 


becauſe he departed with all the eſtate, it ſhall be a revocation, and 
ſhall not be good without, a new publication. Here the ground 


of the argument is ſhifted, and I muſt conclude, that it was ſhifted 
| becauſe the reaſons aſſigned 1n the caſe of Montague v. Fefferies 


were unſatisfaQory. To my apprehenſion, however, the reaſon 
for the judgment which is now aſſigned is equally unſatis- 


factory. 1 take it, that in this caſe, the teſtator had not de- 
parted with all the eſtate; that in the firſt of the two caſes the 
whole of the old uſe (and which had force enough to draw to it the 
legal ſeiſin which had been departed with for a moment), never had 
been geparted with, but remained with him from whom the eſtate 
moped, and in the ſecond caſe, part of the old uſe had never been 


departed. with, but remained with him from whom the ſtats 


moved ; and no more of the uſe was parted with, in either caſe, 
than what might be parted with according to the authorities which 


1 have before referred to, and might produce a revocation. ro tanto, 
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2 revoking the will generally. This obſervation, however 
0 upon the two caſes ſtated in the caſe of Montague v. Je ri, 
that they do not lay down an arbitrary rule by which they revoke 
the will : they refer the cafe to a principle in the law of revocation, 
His intent, the book ſays, in the firſt caſe, was to have it by the 


_ anew limitation; in the other caſe, it is ſaid, it ſeems that it was his 


intent to have it paſs by the livery, and to be in by the ſtatute and 


limitation. The principle of che caſes is therefore right, though the 


application of that principle in the particular inſtances may be deemeq 
"very erroneous. The caſe of Difter v. Difter, which was in this Court 


15 2 35 Car. 2. was alſo cited from 3 Lev. 108. Tenant in 
| tail makes his will, and deviſes his land, and then by bargain and 
ale inrolled, makes a tenant to the precipe, againſt whom a com- 
ds recovery is ſuffered, with voucher of tenant” in tail, to the ule 
of himſelf in fee. This was held to be a revocation, and the 


reaſon of the determination is, that by the bargain and ſale, and 


the recovery, all the eſtate was altered after the will. I take for 


granted, that this tenant in tail had at the time of the will, the 


: ereverſion in fee alſo in himſelf, and that this was the eſtate which 
«the will was intended to operate upon; otherwiſe, I do not ſee 


What it was that he could deviſe; if it were ſo, the caſe is the 
ſame with a fubſequent eaſe alfo cited from 3 P. Mint. of Marwood 


e's” imer, "1 163;, and they are both very clear cafes of revocation, 
ay rfectly inapplicable to the preſent caſe. T he reverſion 
n fes eas che thing deviſed, but the effect of the recovery was 
abfolutely to deſtroy that reverſion in fee, and to introduce a new 
1 fe- f mple in the room of the eſtate tail. This i is proved by the 


well eſtabliſhed difference between tenant in tail, with reverſion to 


: Aimfelf in fee, levying a fine, and ſuffering” a recovery. If he levies 
4 fine he extinguiſhes the eſtate tail, and lets in the reverſion 


which becomes the fee · ſimple abſolute, inſtead of the fee-ſi imple 


_ -xpeQant,' and in conſequenee lets in all the incumbrances of his 
anceſtors upon that reverſion. Whereas, by ſuffering a recovery, 
the recoveror deftroys the reverſion ind all the incumbrances upon 
it, and Zains' a4 new fee-fimple to himſelf. The effect of the 
recovery, therefore, is rightly deſcribed to be that by the bargain 
ancł ſale, and recovery, all the eſtate is altered after the will, and 
Phere all the eſtate 1 altered, Lam quite ready to agree, that this is 
a revocation, net that the word altered“ has any force to revoke 
the will, but becauſe it is e rei neceſſitate,” to uſe the words of 
| others which I full have vceaſion to take notice of hereafter, 


Ae ü „ e a re voca- 
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+ revocation. The party does not die ſeiſed of the eſtate which he 1796. 
deviſed, and therefore, by no poſhbility can his will take effect. 8 = 
The caſe of Galton v. Hancock, reported. by Mr. Tracey Hthyns, in wh "ke 
nis ſecond volume 42 5. was determined by my Lord Hardivicle, N 
upon the ſame principlè of neceſſity. There one deviſed his life- 
hold eſtate, and afterwards purchaſed the reverſion in fee; the liſe- 
hold eftate merged and was gone, and the will pro tanto revoked. 
Some older, and ſome ſtill more modern caſes, have proceeded upon 
the fame: principle. Cęſiuy que truſi deviſes his truſt eſtate, and 
afterwards gets in the legal eſtate in which the truſt merges; the 
thing he deviſed is gone; the will is therefore revoked at law. 
There is at older caſe which is ſtronger, and not quite a clear caſe, 
but it proceeds upon the ſame principle, and therefore I take notice 
of it. Ceſtuy que uſe, before the ſtatute of H. 8. deviſes the uſe, ES 
then comes the ſtatute of H. 8. which unites the ſeiſin to the uſe; 
_ the uſe merges and is gone : the thing deviſed being gone the 
will is revoked. This is certainly the reaſon of the determination, 
though it is not ſo expreſſed. The judges are only made to ſay 
that the will is revoked, beeauſe the King's ſubjects are parties to 
an act of parliament, and bound to take notice of i it (a). 
The Counſel then put the caſe of a teſtator, who, after his will 
made, furrenders his leaſe for lives, and accepts a renewal, which 
bas been 00 be a revocation. We are now approaching to 
modern decifions, and 1 muſt agree, that hard as this caſe is, ſuch 
is the hw. A part of the caſe of Marivod v. Turner was decided = _ 
on this very point. The ſurrender puts all out of the teſtator that 
he had, and he never gets that back again; of neceſſity, therefore, 
his will is annulled. That which it ſhould have operated upon is 
gone, and that which he has acquired in the room of it, it cannot. 
operate upon; this is a revocation, therefore, upon the moſt ac- 
knowledged principles of revocation. But, I cannot conceive, that 
this caſe has the moſt remote application to the preſent, The ſur- 
renderor of a leaſe means to part with all that he has, and. to accept 
an equivalent for i it. Sir Thomas Cave did not mean to part with 
lis eſtate, and had nothing but his own, the very 1 he bad before, 
after he had made his conveyance. Fa 
Among the modern caſes which have been Abad: the caſe of Loni 
Lincoln ſtands firſt. in point of authority, as a determination by a 3 
ways great N Lord . afliſted SYr the Judges of the was of 1 


1 © | Roll, br. 616: Og or id note + wed 
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1906 — upon great conſideration, and: afterwards in the derniz 
ü 5 oem Tologt, (for the judgment was affirmed. i in the Houſe of Lords) after 
TC TG A ſtruggle and againſt the wiſhes, as. far as J udges were at libert 
OTwar. ! 
do entertain wiſhes, of all thoſe who concurred j in the deciſion, A 
determination extorted from them by the ſtubborn and i inexorable 
| rules of law. ; The caſe, as it 18 ſtated i in Shower's Parliomentyy 
Cafes, was this: Edward late Earl of Lincoln, by his will deviſed his 
| eſtate to go. with the honours of his family, and afterwards by deed, 
of leaſe and releaſe of 27th and 28th April 1691, conveyed his. 
whole eſtate to the reſpondents, Davenport and Ti owonſend, and 
their heirs, to the uſe of him and his heirs, till his then Intended 
marriage ſhould take effect, and after ſuch marriage had, then 2 
„„ to part, in truſt for his intended wife and her heirs and aſſigns for 
2 „„ and as. to the reſt 1 in truſt, to permit the ſaid Earl to receive 
LP the profits during | his life, and after his deceaſe to ſell the ſame for 
the beſt Price, and out of the money raiſed by ſale, to defray the 
funeral expences and pay his debts, and deliver the ſurplus (as he 
ſhould by | his laſt will and teſtament | in writing, atteſted by three 
witneſſes, or by. another deed in writing ſo atteſted) appoint ; and 
for want thereof to the executors and adminiſtrators of the Earl; 
with a proviſo | that the faid Earl by his laſt will and teſtament, or 
any other deed in writing, (to be by. him thereafter made and execut- 
ed and atteſted as aforeſaid) wight alter, change, determine, or make 
void all, or any of the truſts aforeſaid. And for want of ſuch | 
after to be made will or deed, chen in truſt far the ſaid Ear! Edward, 
his heirs and zſſigns for ever. T here is ſome perplexity i in this 
ſtatement of the proviſo, and I think it is not to be found in che 
ſtatement of the caſe in Equity Ca aſes Abridged, and therefore, 
| -moſt probably, whatever f it was, it was thought t to have no effect 
upon the queſtion. Earl Edward died without iſſue of his body, 
and without the marriage taking effect. The appellant exhibited 
a bill to have the ſaid deeds of leaſe and releaſe ſet aſide, and to 
have the will executed. The prayer of the bill 3 18 probably more 
correctiy ſtated! in Equity Caſes Abridged to be, to have the redemp- 
tion of a mortgage, and the conveyance of the eſtate ; ; and there 
was a crols bill by the co-heirs of Earl Eduard with a prayer to 
he ſame effect, It ſeems to have been admitted on all ſides that 
- Jaw the will was revoked ; the ſtruggle was, whether upon 
. equitable grounds the effect of the - revocation at law could be 
_ avoided, and the deviſee let in to redeem as ſtanding | in the place 


of the ſtator. In this e this caſe reſembled that of Lutwyc 
9 Ts 5 155 7 3 3 7 Ow Fo Mitten, 
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„ Mitten, upon Which I have already obſerved. In a caſe ſo 


diteumſtanced we are not to expect a very accurate examination 
of the grounds upon which this revocation at law was ſuppoſed to 


ſtand, and in this reſpect, therefore, this caſe, however ſolemnly 


adjudged, goes but a very little way indeed towards aſcertaining 
the principles upon which the revocation at law ſtood. The ground 
was ſtated very ſhortly indeed by thoſe who argued for the plain- 
if, It was rather alluded to than ſtated that the reaſon upon 


X which the lar goes in judging it a revocation is, that the leaſe 
and releaſe is a conveyance of the eſtate and ſo ex neceſſutate rei à 


| 4rfvocation © of the deviſe. 
This did very well for the occaſion when very little diſcuſſion was 


likely to take place, and though very looſe and incorrect in the 
expreſſion, -was not far from being preciſe and accurate, The pro- 
poſition taken literally imports that every leaſe and releaſe is a con- 
veyance of the eſtate, and as ſuch ex rei neceſſitate i is a revocation. 
That propoſition i is certainly not true, but if we underſtand the 
words to 1mport, that the deeds of leaſe and releaſe in that parti- 
cular caſe were ſuch a conveyance of the eſtate as ex rei neceſſitate 


| would be a revocation, the propoſition is true and ſtands upon 
very ſolid ground, for all theſe re vocations which proceed upon 


the ground of alteration of eſtate are ex rei neceſſitate, and Rand 


upon no other ground whatſoever. © They are implied revocations, 


and there is not a maxim in our law better eſtabliſed than this, 
that all implications are ex necgſſitate; upon any other ground they 
would be capricious and arbitrary. When che eſtate is ſo con- 
veyed as to undergo ſuch an alteration, that is no longer the ſame 
eſtate, and therefore the party does not die ſeiſed of that eſtate 
which he had at the time of making his will; it becomes impoſſible 
conliſtent with the rules of law for the will to act upon it, and 
this 18 all that is meant when it is {aid that ex rei neceſſitate the will 


is revoked, and ſuch was this caſe of Lord Lincoln. By his leaſe 
and releaſe, he who had the abſolute fee-ſimple in him (or what 


1796. 
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was conſidered as preciſely the ſame thing an equitable eſtate of fee- 


ſimple i in him,) converted that abſolute fee-ſimple into a baſe 
fee, and if that baſe fee had happened to determine by the mar- 
riage taking effect, the whole fee - ſimple was immediately taken 


out of him by force of the conveyance for ever; he never could 


get back that fee-ſimple again which he had at the time of 5 making 
his will; if he died unmarried, he died ſeiſed of a baſe fee; if he 
| eg, the whole eſtate beyond his life intereſt was taken out of 
bim and veſted in the truſtees for the purpoſes of the ſettlement, 


: 
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a no uſe either declared: or reſulting to himſelf. It was; im- 
poſſible he could die ſeiſed of his old eſtate; it was therefore moſt 


true, that e rei neceſſitate. theſe deeds of leaſe. and releaſe were 
revocation of his will. With this explanation I agree that Lord 


Lincoln's will was revoked, and upon the authority of that caſe, a, 


far as it goes, argue that Sir Thomas Cave's will was not revoked, 


In the a M4 


Ex rei neceſſitate that will could not take effect; there i is no ſuch 


neceſſity occurs in this caſe. My Lord Lincoln did not die ſeiſed 
of his old eſtate; Sir Thomas Cave did die ſeiſed of his old eltate, 
the charges which were introduced by the ſubſequent conveyance 
upon it being ſuch as in no caſe could amount to more than a revo. 
cation pro tanto, and in this caſe did not touch the will at all. If 


it ſhould be ſaid that Sir Thomas Cave's will reſembles that of Lord 


Lincoln | in this particular, that Sir Thomas Cave alſo did for a time 
take a baſe fee by-force of theſe deeds of leaſe and releaſe, I ay that 


the difference between the two caſes is, that Sir Thomas Cavr' 


baſe fee determined in his life time, and he was in effect, though 
not according to the ſtrict letter of the law, remitted to his old 


r 


fee of which he died ſeiſed, whereas Lord Lincoln's baſe fee did | 


not determine i in his life time; be never did get back his old eſtate, 
and he died ſeiſed of that baſe fee. This is the technical difference; 
the ſubſtantial difference is, that the Whole effect of the leaſe and 
releaſe in the one caſe reſpects the jointure only, whereas the 
inſtruments in Lord Lincoln's caſe were intended to make a diſpo- 
fition of the whole fee. My opinion, therefore, upon the preſent 
caſe does net in the leaſt interfere n $88: FRO, caſe of the Earl 
of Lincoln. VV 1 

rates v. «Turners Which hank already. obſerved 


is in principle the ſame caſe as D Mer v. Difter, the argument for 


the revoration is thus ſummed. up by Mr. Beere Williams —* With 


* * reſpe& to the freehold eſtate, the common recovery, and the 
< deed by which the premiſes: were conveyed:to truſtees and their 
46 heirs, declaring the uſe of the recovery to Sir Harry Mar woa 
« and his heirs; theſe being all ſubſequent to the will, and incon- 
66. Aſtont therewith ar declaring the premiſes Gould go 10 | bis, heirs a 


dato, and not to his deviſee; it ſeemed to be not much oppoſed, 
e but that the ſame were a revocation. Beſides, a common reco- 


very as it is a ſolemn conveyance upon record and ſtronger than 
4 feoffment, muſt needs be a revocation; the recovery being 


-6 ſuffered by the tenant in tail plainly. gains an abſolute fee « derived 


44 out 5 e and which fee was never deviſed; conſe⸗ 
8 «6 « quently 


P 


7 
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« quently it muſt be even ſtronger than the caſe where a man hav- 


« ing lands deviſes them, and afterwards makes a feoffment of 1 
_ « them, though to the uſe of himſelf and his heirs, and though 


« this uſe be the old uſe and the old eſtate, yet according to the 
f ſeveral caſes in 1 Roll's Abr. 614. title © Deviſes revoked,” this 
« jga revocation; and the caſe in zd Levinx 108. Difter v. Difter, was 
1 cited as in the very point, of which opinion was alſo the Lord 


« Chancellor.” Ol what opinion was the Lord Chanceilor beyond 
the concluſion from this argument that the will was revoked I am 
not able to collect. The concluſion Tagree to. The premiſes (be- 


yond the ſtate of the fact) are ſome very good realons, and, as it 
appears. to. me, ſome very bad ones. The common recovery, and 


the deed to lead the ules. of it, declaring the uſes to Sir Henry 


Marwood (who ſuffered the recovery,) and his heirs, being all ſub- 
ſequent to the will and incon fflent therewith, as declaring the 


_ premiles ſhould go to his heirs at law, and not to his deviſee, ap- 
pears to me to be a very bad reaſon; F they declare no ſuch thing, | 


they are mere words of limitation. 6 The recovery being ſuffered 
by che tenant in tail plainly gains an abſolute fee, (I will not quarrel 


with the words 6 derived out of that eſtate tail,” Cough they are not 


quite corre d ) « and which fee was never deviſed,” is a very good 


reaſon, and as [ take it che true reaſon of the deciſion, and that N 
which brings it exactly within the ſcope. of the caſe of D er 
1 Difter, which was cited as in the very point, as. it certainly is. 


When this, caſe i is ſtated as being a ſtronger caſe than the caſe 
where a man having lands deviſes them, and afterwards makes a 


feoffment of them, though to the ule, of himſelf and his heirs, 1 


confeſs 1 cannot perceive it. In truth it is neither ſtronger ner 
weaker than that caſe conſidered as a caſe neither depending upon 
the intent or inconſiſteney with the will, or upon that much better 
ground | that the fee which was gained was never deviſed : and con- 
fidered as the ſame caſe it reſls merely on the authority of thoſe 


caſes in 1 Roll. Abr. 192 open which I have e ob- 


kewed. 


Several other modern caſes were 4050 for the 8 as 
authorities applicable in their principles, or rather in the d 
which are ſcattered through them with great profuſion, to the 


| 2 caſe to prove that Sir Thomas Cave 8 will was revoked. 1 
do not mean to controvert the deciſion i in any one of them from 
the Earl of Lincoln 8 caſe down to Darley v. Darley, and. to the 


lit caſe. on the will of the late Duke of Changes; 3 but 1 complain 2 
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ſeen whether I over-ſtate this, I will refer to two caſes deter. 
| ſeiſed as of fee in an besen, conveyed it to truſtees on truſts, - 


have ſaid upon that occafion. 4 The queſtion is, Whether the 
1 not? The general principle by which caſes of this kind are go- 
= 'vetned i is, that at the time of the deviſe, the deviſor 'muſt have a 
4 « dilpoliag capacity, and an eſtate in the land deviſed; and that the 
4 « his death ; even the leaf alteration of this intereſt by any act of his, 
. And this,” | ſays be, © is laid down by Lord Trevor i W his argu- 


8 ment . in the caſe of Arthur v. Bokenham, Fitzg. 239.” Theſe are 


41 will is only the ſignification of a man's purpoſe how his eſtate 
0 « ſhall go after his death, and if he dots any intermediate ac? Tehence 


55 45 revocation, though the owner ſhould bein, of his old uſe,” He 
: goes on to enumerate inflances; as if one ſeiſed in fee deviſes, 


2 the old uſe chat remains, yet it is a revocation even though no 


ſelf; he died unmarried, and the Houſe of Lords beld the ſettle- 


47 auly tenant in tail, ſuffers a common. recovery, ſolely with intent 
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1 the ſtatement given i in ſome of the reports of the reaſons of the 
judgment, which are ſometimes ſo contradictory, that not only 
the reaſons for one judgment oppoſe the reaſons-for another Judo. 
ment, but the reaſons for the ſame judgment might be miſtaken 
for the arguments Sv and: con. in the ſame caſe. That it may be 


mined by Lord Hardwicke, The firſt hall be one of the caſt; 
cited in the ee ; the caſe of Sparrow v. Harde ale, from 
Mr. Ambler s Reports, That caſe was rightly determined. One 


with remainder to him and his heirs. He had the fee when he 
made his will : he died ſeiſed of a truſt eſtate only in remainder 
This was not the ſame eſtate. Lord Hardwithe' is reported to 


grant is a complete revocation of the deviſe of the advowſon or 


« eſtate muſt remain in-the ſame plight and condition fo the time of 
< mates i a di ferent ale, ſpewos \ a different intention, and is there= 
4 « fore an aftual revication of ſuch will, unle i in ſonie Hecial cafer, 


very ſtrong expreſſions, but attend to the 'very next paſſage, | «A 


« ;t muſt. neceſſarily 1 be inferred "ſuch intention did not continue; it is a 


and, then enfeoffs another to the uſe of himſelf i in fee, though it is 


livery is made on the feoffment. 80 bargain and ſale without 
inrollment. 80 in Lord Lincoln 8 caſe, where he deviſed to his 
heirs male and then intending to marry, he ſettles the eſtate on him- 


ment to be a revocation. 80 if a man ſuppoling 'himſelf to be 
ſeiſed in fee, deviſes his eſtate, and afterwards ſuſpeQing he is 


to confirm his will, it is ſuch a an alteration. of 25 FUNK, $ as amounts 
| to 
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to a revocation. The law is thus ſettled and it muſt not now be 1796. 


contradicted.” | pd pay | WO 
_ GoopTiTLE 
It cannot eſcape obſervation that here is a a heap of heterogeneous v. 


laltances very different in circumſtances, and depending on dif- N 
ferent principles, huddled together without diſcrimination. If we 
are to refer them to the two introductory paragraphs for their prin- 
ciple, thoſe paragraphs contradict each other. According to the 
firſt, even the leaſt alteration in the eſtate makes it a different 
eſtate, ſhews a different intention, and is therefore an actual re- 
vocation. In the other, any intermediate act whence it muſt 
. neceſſarily be inferred that the teſtator s intention did not continue, 
is a revocation: this laſt is the argument on the other ſide, correcting 
the extravaganee of the firſt propoſition. No man could mean to 
firing them together as part of a ſeries of propoſitions ; ; they 
- are abſolutely contradictory. In. ſhort, there are here the mate- 
nals of an edifice worthy of that eminent builder of legal ſyſtems 
Lord Hardwicke, but all that ſhould bind them together is left out. 
If the fault lies with the reporter of the caſe, I muſt ſay of him 
though he was a laborious and a judicious man, brevis eſſe laboro 
obſcurus fo. 1 muſt ſuppoſe that if we had Lord Hardwicke's 
an words, we. ſnould have had a very different ſtatement of the 
doctrine of revocation, from that which we are to collect from 
this caſe. Not that every thing which was really ſaid by Lord 
Hardwicke in this caſe of Sparrow v. Hardcaſile, was likely to be 
perfectly ſatisfactory; for it is very evident if we follow him 
through this caſe, that he bad the authority of his own great name 
oppoſed to the. opinions which he then held. He takes notice of 
his opinion in Parſons v. Freeman having been cited againſt him 
on one point in this caſe. If that calc of Parſons v. Freeman, as 
reported by Mr. Tracy Athyiis, bears any reſemblance to the caſe 
as it really paſſed, it is not in that one point only that the two 
caſes are oppoſed to each othe The leading principle of the 
caſe af Parſons v. Freeman, hs which runs through the whole 
argument is, that a conveyance for a ſpecial purpoſe is not neceſſa- 
4 2a revocation, and the caſes of eſtates for life, mortga- 
e. are inſtanced. "This in Sparrow v. Hardcaftle is 
| . N by this declaration: * 1 know of no ground for ſup- 
poſing that to be the principle upon which they” (meaning the 
caſe of mortgages and ſecurities conſidered as revocations) © are 
founded. There is no caſe which has the words for a particular 


furpye as a reaſon for the delamination.” 8 I do not quarrel with 
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et in either of the caſes they are both right, - the 


ule I make of theſe obſervations is to furniſh myſelf with an Apo- 


logy for abating ſomewhat of that exceſſive veneration, for ſome 
of the general looſe ſayings that occur in all the modern caſes con- 
cerning revocation, which ſanctiſies and perpetuates error; ſo that 


1 may be permitted to look at them ſteadily and to give to them 

only that weight which on examination they ſhall be found to 
deſerve. Lord Hardwicke, ſpeaking of his former opinion, faig, 
« as it is not the point in Judgment, do not think myſelf concluded | 


| by it. Where Lord Hardwiche was not concluded; thoſe who follow 
hijn baud paſſious æquis mult be at their liberty, I ſhall take ſome fur. 


ther notice of the caſe of Parſons v. Freeman, becauſe I think it opens 
the law of revocation, and becauſe it introduces another caſe with 


which L mean to cloſe this tedious diſcuſſion. That caſe is in the 3d 
| volume of Athyns' s Reports, fo. 741. My brother Heywood in- 
formed us that my Lord Hardwicke in that caſe went again 
through this law of revocation. He did ſo; ; but with what uni- 
formity are the doctrines ſtated? ? The abſtract of that caſe is this: 
On a huſband's promiſing to do acts for a wife's benefit, ſhe in 
articles before marriage covenanted to join in ſuffering a recovery 
of the eſtate, and to ſettle it to him and his heirs. The huſband 
made his will and deviſed this eſtate to the Defendant, but not 


having done what he had obliged himſelf to do, came to a new 
agreement with his wife that he ſhould not take her eſtate inflanter 


in fee, but ſubject to an appointment of the huſband and wife, and 
in default thereof to the uſe of the huſband and his heirs. The 


recovery was ſuffered, and the uſes declared to the purpoſes of this 
deed; he died i in the wife's life time without making any appoint- 
ment or revoking bis will. The recovery ſuffered by Mr. Freeman 
and his wife, and the declaration of the uſes of 1 it to the uſes of the 


_ deed, was held to be a revocation of Mr. Freeman's will. I will 
| ſtate to you what my Lord: Hardwicke is reported to have faid 


n upon that occaſion. . hs caſes have been determined upon very 


nice and artificial reaſons, upon an inclination the law always ſhews 


80 favour an heir, and to prevent him from being diſinherited where 
tie intention of the teſtator is doubtful. If the huſband had been ſeiſed 


of the abſolute legal eſtate at the time of making his will, and had 


afterwards ſuffered a recovery, and declared the uſes to be ſuch 


as he and his wife ſhould appoint, this would have been a revocation. 
If a perſon ſeiſed in fee deviſes an eſtate in fee to'F. S., and by a 
Fanny rakes, back an eſtate from F 8. in * that i is a revo- 


i | „ 3 OY Ss, | cation. 
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calion. The caſe of a teoffwent where the teſtator talks bark the 
old: uſe is a prodigious ſtrong caſe. That conſtruction muſt ariſe os 


from a preſumed intention that the teſtator would not have made a 
new conveyance without an intention to revoke his will; but this 
muſt be underſtood with reſtrictions and Mn If the 


conveyance or recovery be for a particular purpoſe, then it 


hall revoke no further than to anſwer that purpoſe, as 
where A teſtator creates an eſtate for years or for life in the lands 
deviſed, it ſhall operate no further. This is the rule of law.“ He 
then enters very largely into the queſtion whether this ſhould be 
conſidered as a revocation in equity, into which I ſhould not follow 


him, bur the courle of the argument being, that equitable and 


legal eſtates are revoked upon the very ſame principles, part of the 


: argument on this head becomes material. He goes on thus: I 
am of opinion that the ſame conveyance which would be a revo- 


cation of a deviſe of a legal, would be equally a revocation of a 


deviſe of an equitable eſtate, and it would be very dangerous to 
property if it was otherwiſe. But ſtill the ſame rule holds as at 
law; if for a particular purpoſe only, it ſhall be underſtood to be-a 
revocation pro tanto only. In all the caſes. where it is a convey - 


ance of the whole eſtate in law, and is only meant for a ſecurity, 


the revocation ſhall only be for that particular purpoſe, to let in the 5 
incumbrance; for the teſtator himſelf has drawn the line how far 


the revocation ſhall go, and his intention is plainly ſhewn.“ 


Speaking of the effect of the recovery he ſays Mr. Freeman took a 
fee differently qualified, conveyed differently, diſpoſeable differ- 
ently, and i it cannot. be ſaid to be only. for a particular purpoſe, and 


therefore Jam of opinion the recovery is a revocation of the will.“ 


| In this caſe, with all its jaaccuracits; for it certainly is not cor- 


realy reported, Lord Hardwicke has gone a great way towards 


putting the whole doctrine of revocation, with the exception per- 
haps of this ſingle caſe of a feoffment where the teſtator takes back 

the old uſe, and even that ſtands on the authority of decided caſes 
on the principle of intent, upon ſolid ground. His introduction 


ſuſfciently marks that at beſt it was a harſh doctrine. Mr. 


Freeman, ſays he, « took a fee differently qualified, conveyed dif- 
| . diſpoſeable differently, and it cannot be ſaid to be only 
for a particular purpoſe, and therefore -I am of e opinion, the reco- 


very is a revocation of the will!“ A coneluſion to which Lentirely 
agree. Lord Hardawicke takes notice to the doctrine, that a feoff- 


en 40 the 1 bf the. OP and bis heirs i is a revocation; he 
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is a. revocation, the feoffment may be laid out of the caſe; ſor 


like the oreſent, for he goes on in the very next paragraph to ſur, 


veyance be made by feoffment, by leaſe and releaſe, or by fine 
and recovery, it makes no alteration, - for that is inſtrumental. 
There is a claſs of caſes in equity on the effect of a conveyance of 
the whole eſtate in law for particular purpoſes. The mortgage in 


ſays he, muſt ariſe from a preſumed intention that the teſtator 


| the ground of intent, and it is perfectly clear that Lord Hard. 


and as if he meant to meet this caſe in every way in which it 


tion ſhall only 1 be for that particular purpoſe, to let in the incum- 
brance. But in this caſe Lord Hardwicke is expreſs, that this is 


for my. Lord Hardwicke to clear up the doubt, whether if the con- 
veyance was in a form which in order to effect the particular pur- 
pole, required that the whole eſtate ſhould be for a a moment parted 
with, that would revoke a will generally, when a more guarded 
form of conveyance would not have done it. He ſays, the con- 


purpoſe, and for that particular purpoſe which has been repeatedly 
| decided to be at moſt a revocation pro tanto, The caſe of Lamb 
i Parker, 2 Vern. 495. is a ſtrong caſe. of that ſort; ſo is Coward 


1 caſe of 7, ickner v. Tickner, that it was not merely to effeQuate 
A partition, but was a new conveyance, and did not reſt upon the 
| h on] 7. That caſe | is bated ape one of the Counſel, "Robert 
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1 TYA it as an anomalous, . prodigious ſtrong caſe“ 18 " 
phraſe, and he labours to find a reaſon for it. That conſtrudiion, 


would not have made a new conveyance without an intention tg 
revoke his will. If that is the ground upon which this feoffment 


it is admitted that in this caſe the revocation does not proceed upon 
wicke was of opinion, that it could have no application to a caſe 
that if the conveyance- be for a particular purpoſe, then it ſhall 
revoke no further than to anſwer that purpoſe, and he puts this very 
caſe as an inſtance. He ſays, where a teſtator creates an eſtate for 


years or for life 3 in the lands deviſed, it ſhall operate no further: 


could be put, he takes occaſion to obſerve, that whether the con- 


fee 1 is one of them. Being meant only for a ſecurity, the revoca. 


by the ſame rule that holds at law : if for a particular purpoſe only, 
it ſhall be underſtood to be à revocation pro tanto only. The 
caſes are uniform, that a conveyance for a particular purpoſe can 
revoke no further than to anſwer that purpoſe. It remained only 


veyance is inſtrumental only. What difficulty then remaine! For 
ſurely theſe deeds of leaſe and re eaſe were only for a particular 


v. Marſhall, C Cro. Eliz. 121. Lord Hardwicke thortly obſerves on 


ow 


VVV 5 Tickner 
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 Tichner ſeifed i in fee of the eſtate in queſtion of pavel-kind, died 


jnteſtate, and left two ſons Henry and Robert, who entered on his 
death and became ſeiſed in gavel-kind. Robert being poſſeſſed of 
an undivided moiety, made his will, and deviſed it to his wife 
Elizabeth T. and her heirs; after making his will, by a deed of par- 
tition between Robert and Henry, and by fine, all the gavel-kind 
eſtate which Robert had deviſed, was allotted entirely to Robert to 
{ach uſes as he ſhould appoint by deed or writing, and 1n default 
of ſuch appointment to him in fee. A verdict was found i in eject- 
ment ſubject to the opinion of Lord Ch. J]. Lee, who, after mature 
deliberation, held the tranſaction to be a revocation of the will. 

It had been ſolemnly ſettled that where A. and B. were tenants in 
common of lands in fee, and A. by will dated 25th Jan. 1719, de- 
viſed his moiety in fee, and afterwards A. and B. made partition by 
deed dated 16th May 1722, and fine, declaring the uſe as to one 
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moiety in ſeveralty to A. in fee, and as to the other moiety in ſe- 
veralty to B. in fee, this deed of partition and fine was no revo- 


cation of the will of A., and my Lord Ch. J. Lee, then one of the 
Judges © of the court of King's Bench, appears to have concurred i in 
that determination. The caſe is to be found in a note in 3 Peere 


Wins. 169, 70. The two caſes differed in one circumſtance only, 


the uſe of the moiety in ſeveralty is in this caſe immediately to 
A. in fee, which was the reſulting uſe, whereas in the caſe of Tick- 


ner v. Tickner, a new uſe was interpoſed, namely, ſuch uſe as he 


ſhould appoint by deed or writing, and that new uſe extended to 
the whole fee. This was thought to be a new conveyance, and 
beyond the particular purpoſes of My which was conſiſtent 
with the old uſe. 

Whether the caſe of Tickner v. N iner was well or ill deter- 
| mined, it proceeded upon a diſtinction between that and the 


former caſe, and it affirmed the principle of the former caſe, which 


principle was certainly underſtood. by Lord Hardwicke.to be that 


the conveyance being a conveyance for a parficular purpoſe, con- 
ſiſtent with, and not diſturbing any part of the old uſe, was no 


revocation at all, though the form of the conveyance being a fine 
and a deed to lead the uſes of it, neceſſarily in point of formal 
operation, diveſted the eſtate of both the tenants in common in 
the firſt caſe, and the heirs in gavel-kind in the laſt for a moment, 
in order to the veſting of the reſpective moieties in ſeveralty i in 


thoſe who before held them undivided, It appears that at an earlier 


period 
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period (ſee, Sid. go., Keble 357. Fr eeman 5 42.) this caſe of partition 
by conveyance, and even without conveyance bad created ſome py;. 
ale. Reaſoning from the doctrine of a feoffment tothe uſe of a feoſſor 


and his heirs being a revocation, the Judges could hardly deny that, 
conſequently a tenant in common. conveying his whole intereſt to the 
-conuſee of a fine, in order: to take it back again to himſelf and hig 
beirs, would thereby revoke his will; in truth! it ſeems a ſtronger caſe 
than the caſe of a feoffment to the uſe of the feoffor and his heirs, 
For the eſtate taken back is in ſome reſpecls a different eſtate from 
: that which was conveyed. ; an undivided moiety of the whole ;; 
not preciſely the ſame thing as an equivalent in part of the land 
to be holden in ſeveralty; but in this inſtance, fortunately com- 
| mon ſenſe got the better of legal ſubtleties, and it was held to be 
no revocation. We have not the argument of the four Judges of 
the King 8 Bench Who concurred in this opinion, but if my Lord 
_Hardwicke underſtood the ground of that opinion to be that a 


conve yance for particular purpoſes which may ſtand with the whole 


or ſome part of the old uſe was not a revocation in toto, ] ay if 
Lord Hardwicke underſtood i it ſo, we may preſume that this was 
the principle of the determination, and it was a ſolid principle; 

it had all the analogies of law to ſupport it, and it had the autho- 
rity of all the caſes of partial revocations which proceed upon the 
ſame principle. They wiſely determined that the purpoſe of the 
conveyance was every thing, and the form nothing, and that there 
was no difference as to the point of revocation between effecting 
the partition by leaſe and releaſe, or fine and deed to lead the 


uſes of the fine, and the doing the. ſame thing by matter in pais 
by metes and bounds, the way in which the Sheriff muſt have 


done it if he had been called upon by writ, and in which the parties 
were at liberty to do it without writ. The principle of this determina- 
tion ought not to be conſined, and i in my opinion cannot be confined 
to that particular caſe. If the parting with the eſtate, the diveſting of 
the eſtate did not work a revocation in that caſe, neither ought-it to 
work a revocation-in any caſe in which the purpoſe to be effected 


18 conſiſtent with the will, and conſiſtent with the nature and 
qualities of the eſtate, and leaves the whole untouched or charged 
only to a certain extent. This caſe ought not in my judgment to 


be called an excepted caſe or an anomalous. caſe, it ought to be 


conſidered. as a leading caſe, as proceeding upon a ſound principle, 


| which principle ought to be conſidered as my Lord Hordwicke has 


. conſidered i It, a as a wholeſome reſtriction and limitation of a doctrine 
3 e hich 
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Aich has been carried to a moſt digeadbaable extent upon the 1796. 
narroweſt of all grounds, reaſoning merely technical and artificial. 8 

I conſider this caſe in its principle as a caſe directly in point to the a, 
preſent, that it is impoſſible to diſtinguiſh it, and ſupported by 9 
the authority of this caſe, together with the caſe of Parſons 
v. Freeman, I think 1 have made out that the authorities in our , 
books will be better reconciled by a judgment, declaring that this 
will is not revoked as to the eſtates compriſed in the deeds of leaſe 
and releaſe in the ſpecial verdict laſt mentioned, which I take to 
be the eſtates in Swinford and South Kilworth, than * _ con- 


trary declaration. . 
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(In the Excbeguer Chamber.) 


RevnorDs One &c. v. Davies: in Error, Mow: oak 
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Enes from a judgment of the Court of King s Bench, in an In an action 
action of indebitatus aſſumpſit by the indorſee of a promiſſory es naw 
note, payable to M. M. or order againſt the maker. The decla- 3 e 


ration after ſtating the making of the note and the delivery thereof the maker, 
notice of the 


| to the payee, proceeded to aver, that it was indorſed to the De- indorſement 
fendant in Error by the payee, 4p who by the ſaid indorſement _— 8 
61 appointed the ſaid ſum of money in the ſaid note ſpecified to be 
« paid to the ſaid Francis, (the indorſee) and then and there deli 
« yered the faid note, with the ſaid indorſement, ſo made thereon 
« 28 aforeſaid to the ſaid Francis, by reaſon whereof, and by force | 
of the ſtatute in that caſe made and provided, the ſaid Martin (the 
maker) became liable to pay to the ſaid Francis, &c, and being ſo. 
4 Fable, promiſed,” c. In the D's requelt to pay was ſtated 
to have been made on a particular day and often times afterwards, 
T0 this declaration there was a ſpecial demurrer in the King's Bench, 
ſtating ſeveral cauſes not now affigned as errors, and omitting; the 
following one, which was now aſſigned on the judgment for the 
Plaintiff below, viz. for that it is not in and by the ſaid declaration 
4 alleged, nor does it thereby appear that any notice was given to 
| * the ſaid Martin, or that he the ſaid Martin had any notice of 
© the ſaid indorſemenit of the ſaid note in the ſaid declaration, men- 
* tioned to have been made to the ſaid Francis, without Wick 
4 notice the ſaid Martin was not liable by the law of this kingdom 3 
to the payment of the money in the ſaid note mentioned to the e 


5 2 Francis. as ſuch indorſee of the ſaid note.” 


— | Barrow 
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5 796. _ Barrow for the Plaintiff f in Rr! The objection in this calo 
I” is, that no notice of the indorſement and delivery to the indorſee 
„is ſtated to have been given to the maker. The omiſſion of notice 

| A rats þ precludes the maker from tendering payment, ſince he cannot 
know to whom it is due. Where any extrinſic cireumſtance ereatez 
or deſtroys a liability, the party affected is entitled to notice, 
Ruſhton v. Aſpinall, Daug. 680.; where omitting to allege notice 
to the indorſor, in an action r him, of refuſal by the acceptor 
to pay, was held to be error. In Henning's caſe, Cro. Jac. 432. 

- judgment on an a//umpfit © to pay ſo much for barley as the Plain 
ſchould have of any other,” was arreſted, becauſe the Plaintiff, though 

| the ſhewed that & cl after -this agreement paid a certain ſum for 
barley, yet did not aver that the Defendant had notice thereof, 
And the Court there took this difference, that if the agreement 
had been that Defendant ſhould pay as much as J. S. in particular 
ſhould pay, notice need not have been given, but where the perſon 

is altogether uncertain the Plaintiff to entitle Rima to the action 
.ought to give notice. it | 

; Holroyd for the Defendant in er, Notias iu this caſe is not 
neceſſary: but if it be, the averment of the maker's liability and 
promiſe to pay, being followed up by an averment of a ſpecial 
requeſt to pay, amounts to an allegation of notice, Bradley 

v. Toder, Cro. Fac. 228. The promiſe contained in the note 
being to the payee or order, the maker's liability attaches imme 
diately on indorſement. In Com. Dig. Condition L. 9. it is ſaid 
that leſſee of a feme ſole is bound to take notice of her marriage, 
and pay his rent to the huſband. So where a leſſee covenanted to 
deliver poſſeſſion upon requeſt to the leſſor bis heirs or aſſigns, and en- 
tered into a bond conditioned for the performance of his covenants, 
the leſſor having bargained and ſold the reverſion to J. S. and T. D., 

| 5 the leſſee was, in debt on bond for not delivering the premiſes to 
= L J. S. and 7. D., held bound to take notice who were the aſſigns 
1 1 | of the leſſor. Hengen v. Hayn, Cro. Jac. 47 5. At any rate, how- 
ever, the promiſe to pay in the declaration being averred to be 
made to the indorſee, that promiſe after judgment muſt be taken 
to have been an expreſs promiſe, Athins et Us v. Hill. Cowp. 284. 
Hawkes v. Sau ndert, Cow. 289. And if this be intended, notice 
becomes unneceſſary. 
EyRE Ch. J. No caſe . in ackat TY * hed. and 
«therefore we are not bound by any authority to ſay, that notice 

is eſſential to the giſt of the action. The promiſe to pay contained 
1 
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in this note is to the payee or his order: immediately then on the 
_ order being made to the indorſee the promiſe attaches. Nor can 


we add the qualification of notice to a promiſe which was not ori- 
ginally qualified with that circumſtance. The caſe of Ruſhton v. Af 
 finall does not apply. There the engagement of the indorſer to 
the indorſee was raiſed by the law. merchant, not by the poſitive 
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promiſe c of the former. In Henning's caſe, the Court thought that 


notice was part of the undertaking, and that it was reaſonable, 
that the party claiming the benefit of the undertaking ſhould ſhew 


_ himſelf entitled. This is a mere queſtion of form: on which we 


| think that as the maker's liability was not originally qualified with 
notice, it was not neceſſary to aver notice in the declaration. 
Per Curiam, ak Sf | : Judgment affirmed (a). 


| 60 vid Bayley on Bills, 108. where it jndorſement, and an anonymous caſe from 
i ſaid.to be unneceſſary to aver notice of Pract. Reg. 358. is cited to that effect. 
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IN 


| Hilary Term, 


| 14 the Thirny-ſeventh Year of the Reign of GronGE III. 


T AGG v. Mapax. 


ſit, and that the cauſe of action aroſe within che nee of the 
Court of Requeſts: 


was an attorney, he was entitled to ſue i in this Court. (a) 
Sbeßberd Serjt. contra inſiſted that the Plaintiff had waved his 


| fore ſet it up: Jones v. Bodeenor, 1 Ld. Raym. 136. and Crgſiley 
v. Shaw, 2 Bl. 1088. where De Grey Ch. J. ſays, an attorney 
1 may wave his privilege either when Plaintiff by ſuing as a com- 


* by not claiming it in a proper time or in a proper manner (b).“ 


/ 


tiff is an Wenner. G1 785 
== Rule ab olute. 


(4) Vid. Gardner. v. Teſſp, One, Se. 3 B. R. Tris. 25 1 Ul. - Dis EY in the 
2 Will. 42. Silk v. Rennett, un, Sc. | notes to the ſame effect. 


Deng. 381, where Silk v. Rennett was over- v. Lowth, 2 Str. $37. and Welland v. Fro. 
ruled, and Hey & Another v. Jordan, ment, Sw" 49 ed, 3. | 


Tut Plaintiff who was an attorney, having ſued as a common 
perſon to recover the amount of his bill from the Defendant : 
| the latter moved for leave to plead ſeveral matters, vis. Non aſſump- 


Le Blanc Serjt. oppoſed the 2d 3 ſaying that as the Plaintiff 


| privilege by ſuing as a common perſon, and could not now there- 5 


Per Curiam, 0 55 cannot know from this rogers that the 1 


3 Bur, 1583, Contra, Wiltſhire v. Lloyd, | (5) Vid. alſo an, & . 


Cour of COMMON PLEAS : 


Jan. 27thi : 


If an attor- 
ney ſue as a 


common per 5 


ſon, the 
Court will 
2 the de- 
endant 
leave to 
plead that 
the cauſe of 
action aroſe 
within the 


juriſdiction 
of the court 


of requeſts, 
together 

with other 

matters, 


a mon perſon, as in the caſe now at bar, or when Defendant 7 
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. gee in a joint 
15 Aud ere 
bond, 
ms ke one of 
two obligors 
his execu- 
tor, with 
others, the © 
action on he 
bond is diſ- 
ER charged as 
to both ob- 
ligors. 
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ard Famts Ward. (che Defendant) to” Abraham Cheetham (the tef. 


= condition thereof mentioned to wit on Sc. at Oc. the ſig 


. dition thereof metitioned, duly made his laſt will and teſtament in 


3 18 ts | 
EE it * 0 & fo wit on c. at Ec. died without altering or revoking his faid wil, 
3 1 7 1 280 * rhemſelvts' the We of the: {01's execution | thereof, and that! 


, * * 5 Fr E 13 % 5 
* wo , S 1 a 8 * 4 8 


| 1 NE bis executor, the latter is thereby diſcharged e 
ftom any action on . the bond, whether | 


de adminiſter or ner. 
F. 4. 3. l, Plowa, 184. and agreed by 


1 alt 299.) Whether zn ados rcfaI 


ky debt i 4s. diſcharged, * whether the executor! 


Cunz rug and Others, Executors, FIR Janus Was Abb. 
e . 

1 on bond brought! by Jobs Cheetham, Sib: e Thomas 
Fenner, ahd William 'Ward, executors. of Abraham Cheethan, 


againſt the Defendant. On oyer craved it appeared to be x joint 
and ſeveral bond given by William Ward (one of the Plaintiff 


tator) in the penal ſum of 1600 “/. conditioned for the payment 
88 / by the obligors, on the 24th day of December then next 


enſuing. The, Defendant pleaded „That the ſaid William War 
ce mentioned in the ſaid writing obligatory and in the condition 
5 thereof is the ſaid William Ward one of the now Plaintiffs, and 
not another or different petſon ; and that after the making ofthe. 
00 faid writing obligatory, and after the ſaid 24th day of Decemier | 


« next enſuing the date of the ſaid writing obligatory, and inthe 
"06 Abraham Cheetham | in the 0 writing adligatory, and the con- 


: writing; and thereby nominated and appointed: the faid Tall 
” $$! *. T. V. and lliam Ward executors thereof, and afterward 


«and thatafter the death of the ſaid Abraham, to wit on Ge. at &c, 
ce the ſaid F. C. J. G. J. F. and William Ward duly proved th 
4 ſaid laſt will and teſtament of the faid Abraham, and took upon 


** 


. 0 4 — * ks 


x ; 9 
inte, MR (where T: 41 


opiaios he mentioned, ) held the contra 
to de law z Peavell J. declining to give2 c. 


cided opinion on the poibt. In that caſeal 
doit Ch. Js made this diſtinction, that where 


the oblipar as appointed ſole EXecutor io hi 
obligee, and refuſes the executorſhip, ther 


to accept abe executo ſnip will preveat the}. 
diſcharge from taking effect or not, ſeems | is debr Þ not diſcharged, but. 7 
a nice point. In Hargrave ind' Butler's | | appointec executor wich others and fefa, 
alonbie edition of Co, Lit. 264. 3. vote 1. if his co- executors act, his debt is diſchag 
: ed; aud be gives as a reaſon for this ci 


the latter gentleman lays it down that the 
| $aRion;. that his. Tefuſa] in the latter c 

is void, and cites. Lord Petre's caſe, 1 Sal 

311. This tealsh j is a ſtrong-corroboratdl 

of the notion that à refuſal to accept i 

mn p 2225 preventthe diſcharge fro 

taking 


| Sd Ber 
* 


(s) When the obligee makel Ms Woge 


1 Ed. 4. . 21 


all. the Jogges i in Wankford v. Wankford,. 


© accepts. or refuſes the executorſhip,?? | This 
doftring is indeed ſupporied: by the opinion 
- of Twy/den J. in Abram v. Cnaniugbam, 
I Yom. 303. * bas the . 
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6 15 reaſon of the premiſes the ſaid debt in the ſaid writing obli-. 
5 gatory mentioned then and there became wholly extinguiſhed 
in law, and the ſaid James and William Ward, then and there 
40 Rams and were, and ſtill are, and each of them is wholly 
66 acquitted and diſcharged from the payment theres, to wit, at, 
«$9, and this, c. wherefore, c.“ 
To this plea there was a general demurrer and joinder. | 
Shepherd Serjt. in ſupport of the demurrer. The queſtion on 
this record i is, whether the obligee in a joint and ſeveral bond by, 
making one of the obligors his executor extinguiſhes the debt? I 
admit that when the bond is joint only, and the debt is extin- 
guiſhed as to one co-obligor it is extinguiſhed as to the other: and 
Ap that if it be Joiat and ſeveral, and a releaſe is executed to one, 
will operate. as a releaſe to both. But the releaſe i in this caſe is 
55 by deed, but by operation of law: for though the obligee 
made the obligor his executor, it is the law which makes that act 
operate 28 a releaſe. Now in Co. Lutt. 264. b. where the diverſity 
between a releaſe in deed and a releaſe in law is treated of, it is 
ſaid © a releaſe in law ſhall be expounded more favourable accord- 


* ing to the intent and meaning of the parties than a releaſe in deed, 
4 which is the act of the party, and ſhall be taken moſt ſtrongly ; 


4 Againſl himſelf,” Where the obligee makes a co-obligor his ex- 
n 4136 want lay, that the de of the latter is erb re- 


N 


. |. But that i is not ths Aw for the NET. will be 1 to 


5 Himſelf as executor for the benefit of the creditors and legatees, : and 
the debt will be aſſets in his hands. Dorcheſter v. Webb, Cro.Car. 373. 


Wankford v. Wankford, 1 Salk. zog. 
Talb. 240. 4 Brown Parl. Rep. 1 


Bro wn v. Selwin, Cafe temp. 
9. Carey v. Goodinge, 3 Brown 


ban Ao. 110, (s) The action is only gone becauſe the hor 


0 See alſo note ( ) 1 15 Hargrove and Butler's . Litt. ONE b. 


4 6 U 1 2 Fi 
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taking effect; for . valid, 
there the releaſe is ineffectnal, and 2 contra. 
It ſeems daabtfal, therefore, whether the 

+averment of the Defendant on this record, 
that V. Ward took, upon bimſelf the burthen 


of the execution was neceſiary. Where 


indeed the obligor makes. his obligee his 
Kzecutor, the action of the latter is only | 
 Glcharged by his Axcepting the executor- 1 
ſhip: and there ſuch an. ayerment would | 
55 aner. 20 Ed, 4+ 17, 21, Ed. 4.3.5. 


ecutor, c. 2. f. 5. Raaulinſamv . Shaw, 3 Term 
| Rep. 557. Ia this latter caſe 1c would 
alſo be neceflary to aver that aſſefs of 
the obligor to the amount of the debt came 
to the hands of the obligee, for without 
that circumftance. it Appears that his debt 
is not extinguiſhed. Per Holt Ch. J. and 
Pooell. J. 1 Salt, 394» 395» and Cock v. 
E 2 Lev, 73. ay, | 1 


az VV . 


8 1 - 


Bro. 46. Executor 114. 2h 184. 6. Sir 
W. Tones 345. Wentworth's Office of Ex- 


; G31 
1796. 


CHREE THAN 
. 
James 
Ward, 


th 1 2-000 Ward, in his perſonal character is unable to ſue, the Defendant | 
- -- Jak „being a co-obligor he may be able to ſue him i in his official cha. 
Wazp, rafter, William Ward as executor of Cheetham, may declare 


0 


9 


_ " againſt the Defendant, though he cannot indeed declare againſt 


| Dorcheſter v. Webb, the executrix of one of the co-obligors of a 


therefore to be taken moſt ſtrongly againſt , the releaſor; whereas 
in the preſent caſe there is only, a quaſi f releaſe, and it has been ſo 


decided in very old times. The cafe in 21 Ed. 4. 81 6. (a) alſo 
abridged Bro. Ab. Evecutore, Pl. 118. ispreciſely the ſame as this, 
and i in favour of the Defendant's plea. 
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cannot maintain an action againſt himſelf. But though Milian 


himſelf. Had the bond been only joint, both the obligors muſt 
have been made Defendants i in the action, which would have pre- 
vented Milliam Mard as executor from ſuing : but the bond being 
ſeveral he may well join himſelf with the other executors, as a co- 
Plaintiff in this action againſt one of the obligors. In the caſe of 


_ bond, having alſo become eXecutrix to the obligee, was permitted 
in her latter character to maintain an action againſt the ſurviving 
co- obligor. [Rook J. cited Hammon v. Roll, March 202. where 
A. and B. being bound jointly and ſeverally to C. and C. having 
releaſed A., it was held that B. alſo was diſcharged. 1 Probably 
the releaſe in the caſe of Hammon v. Roll was by deed, and was 


called becauſe it ſuſpends the action. Cb. Car. 373. 
Te Blanc Serjt. contrd. This point has been already expreſcly 


It has alſo been eſtabliſhed 
by other caſey that a releaſe of one co-obligor by operation of law, 
is a releaſe of the others (5). Thus in 21 H. 7, 30. it was laid 
down that if two he bound to a fame fole, and ſhe take one of them 
W huſband, who. dies, the hall not r have an action e the 


(a) The nal pan ny is as 1 bell F « Ty of a diſcharge male to one of them, 


. Note, that Copley; prothonotary, aſked of 
Brian Sn Juſtice), if three be bound 
to a man in an obligation Jointly and. 
0. ſeverally, and the obligee make one of 
the obligors his executor and die, whe- 


 «©-Yxr4 faid that he ſhould not, for if one | 
,was diſcharged, all ſhall: be diſcharged ; | 
\ «© becauſe the making one of them ex- 

d ecutor is as perfect a diſcharge in law, as id 
6 if he had releaſed to one in deed. Copley. | 

Fe. Sir, the obligation is ſeveral. 
"6 This does not matter; for a recovery 
8. -8gainſt one of them and execution ſoed, | 
4c will be a diſcharge to the others. And | 


«© ther he who is made executor ſha]l have 
«« aq action againſt any of the others? and 


BRIAN. 


% e.“ This caſe i is recognized by Gould © 
J. in Wankford v. Wankford, 1 Salk 300. 


. jointly, and A. and B. ſubmit all treſ- 


arbitrators; by the award the right of action 


Vid: etiam Hargrave and Buther's Co. 


(3) In 21 H. 7. 29. Bl. it was held, that if 
4 have a right of action againſt | B. and 


paſſes and actions, Cc. to the award of 


which 4. has againſt C, will be diſcharged 
alſo. And i in Wentworth Office of Executor, 
c. 2. J. 4. it is ſaid, that if teſtator make 


his debtor and others his executors the debt 
is releaſed ; ſor they muſt all join in a ſuit. 


| Lit. 232. a. note (1.) for a manuſcript note 
* Lord | Nottingham on 98 fo Meg. 


aher, 


ar 


other, | for the duty and debt were extinguiſhed, This laſt 7 796. 


was cited and recognized in Sir John Nedbam's caſe, 8 Co. 136. e 
3d reſolution, where it was held, that the committing of adminiſ- , ©, 
AMFS 


tration does not extinguiſh the debt, but that if the obligee make Waxo, 
oh the obligor his executor, it is a releaſe in law of the debt, becauſe 
ir is the act of the obligee himſelf. With reſpe& to Dorcheſter 
v. Webb, the 2d reſolution there, as reported in Sir W. Jones 345. 
ſhe ws, that where the obligee makes the obligor executor, the debt : — 
ol the latter is abſolutely diſcharged, for the- reaſon given is, that Fo” * 
an action perſonal, once ſuſpended by the act of the party, is gone | 
forever. The 3d reſolution of the ſame caſe is, if the obligee 
4 make one of the obligors executor who adminiſters, in this caſe 
the obligor cannot ſue the other obligor'although he ſurvive, and 
| «6 although the bond was joint and ſeveral.” Indeed from the Atk 
"reſolution. of that caſe, it alſo appears, that the only ground of 
the decifion in favour of the Plaintiff was, that ſhe was executor 
of the co-obligor, and not the co-obligor herſelf. In Wankford : 
v. Wankford it was ſaid by Powell J. that a perſonal action once 
ſuſpended by the act of the party is gone for ever, and though in 
ſome caſes it may be ſuſpended and revive again, yet never where 
that ſuſpenſion ariſes from the act of the party. 
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ExRE Ch. J. Having heard the argument in ſupport of this 
plea, I am ſatisfied that this caſe may be decided in favour of the 
Defendant on the principle now acknowledged, that where a per- : 
ſonal action is once ſuſpended by the voluntary act of che 
party entitled to it, it is for ever gone and diſcharged (a). This was 
admitted to be the caſe where there is but one obligor in a bond. 

But a diſtinction was attempted bye the caſe of a ſingle obligor, # 165 
and that of two who have become bound jointly and ſeyerally, - 
The very point in iſſue was however decided in the year book:  _ 
and Brian there gives a ſatisfactory reaſon for the deciſion. In n 
fact there is but one duty extending to both obligors; and it was : 
therefore pointedly put that a diſcharge of one, or ſatisfaction . 
made by one is a diſcharge of both. This puts an end to the 
argument that the action is not neceſſarily ſuſpended as to both: for 
| it is the effect of the ſuſpenſion as to one that releaſes, diſcharges, 
and extinguiſhes the action as to both. This caſe, therefore, muſt 
be Secided ak the dog and the War there laid Wet, | 


(a) 20 Bd, SE ANTS! 4. W 55 140. Heb, 10. c: Els. ve. Cre Car 373+) FN as 
: aud ee 345. R 3 3 . 


4 For” | 2 5 f 1 
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: which has never been n doubted finee, whether ne! in reaſon or 

-Entaraan not. 91 8 8 . . 
I. - HuAru 1. I am of the Lins opinion. It is of no conſequence 
; x whether the releaſe be by operation of law, or by deed demon- 
5 i ſtrating the intent of the party. For when the obligee actually 
3 releaſes to one as matter of favour, that releaſe affects both. 

:  Rooxt J. The general principle that if the action be once | 
is ſuſpended i in the caſe of a ſingle obligor, it is gone for ever, is not 
9 85 ; | now diſputed : and the caſe in the year-book ſhews, that if the 
„ action be gone as to one obligor where two have become bound, : 

. it is gone as to both. Now the obligee has it not in his power to 
5 dect! to Altharge © one er without di ſeharging the other. 


Judgment for the Defendant, 


bel. W. 4 Conse and Others v. Love and Others. 
| opened 2 $SUMPSIT 15 freight W 1 the e circum- 
for London 


g tter taking ſtances. The Plaintiffs were owners of the ſhip The Earl of 
8 Efingban, and the Defendants the conlignees of nine hogſheads 


but before 


* . of ſugar ſhipped on board her while lying 3 in Salt River, Jamaica, 
cut out of and bound for London. The goods were put on board on the 15th 
her port 

ladingin ' of September 1795, and four ſeveral bills of lading were duly ſigned 


2 * by the captain. On the 2d of December following, having com- 


. pleted her lading, che ſkip cleared out for her voyage. On the 


ut was af- 


| terwards . Zrſt of December, while waitng for convoy, ſhe was cut out of 
\Capturec an 
N into fhe river by two French privateers, and carried out to ſea, but was 


_ | another port 


Ve Though by, 


in the ſame te- captured on the ſame day by a Britt ib ſchooner, and carried 
| Hand, where into Port Royal. The ſhip was afterwards libelled in the Admiralty 


the cargo 


25 old by Court of Jamaica, and appraiſed and ſold under an order of that 


' Courrof © Gout; The Proceeds of the ſale after deducting one- eighth 1 


1 
8 33 filvage, were remitted to the Defendants as agents for the ſeveral 


deaf he cpenets of goods on board. The whole of the cargo, including 


frei gheers : 


 Heldthatthe the woods in queſtion, was brought to the ſhip i in Salt River for 


ers of | 
83 the purpoſe of being loaded, and was actually put on board at the 


not intitled 


do any part expence of the Plaintiffs as owners of the hip according to the 
—_ uůſage of the Jamaica trade. This amounted to 3104 The 
Ay es of Plaintiffs alſo expended 4551 185. according to the ſame uſage, 


the trade the for che provifions and wages of the crew, between the time when 


| da „ the ſhip began to take in her loading, and the time of the cap- 


1 ture. The Plaintiffs“ demand was ſhaped in different ways ſo as 
„ 10 r recover A a proportion of the freight uber from the iſt of Seß- 
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8 ieuber 179 5, when the goods were put on board to the 1ſt of Ja- 


nuary 1796, when the ſhip was re- captured, or from the 2d of 


December 1795, the day the goods were ſhipped, to the 1ſt of 


January 1796, the day ſhe was re-captured ; or to recover a pro- 


portion of the ſums expended by the Plaintiffs as above-men- 
| tioned. 


"THE cauſe was tried before Eyre Ch. J. at the Guildhall ſittings 
after Michaelmas Term 1796, who directed a non-ſuit, 


A rule Ne for ſetting aſide this non-ſuit, and entering a verdict 
for the Plaintiffs having been obtained on a former day, 


Adair and Heywood Serjts. now Weed cauſe and contended 


that no freight could be claimed, there having been no inception 


ol the voyage, which does not commence from the loading but 


from the time of breaking ground; that although no expreſs caſe 
was to be found upon this ſubject, yet that ſeveral paſſages in Molloy 
afforded a ſtrong implication i in ſupport of this poſition, as Lib 2. 
c. 4. / 3. By the law marine chance or ſome other notorious 


neceſſity will excuſe the maſter, but then he loſeth his freight 
« « till ſuch time as he breaks ground, and till then he ſuſtains the 
*« loſs of the ſhip;” ſo /. 5. if goods are fully loaded aboard, 


“ and the ſhip hath 6rofe ground, the merchant on conſideration 
& afterwards reſolves not on the AQvVEniore but will unlade again, 


os by the law marine the freight is due; and in / 6. it is ſaid, that 


if the party agree to fail with the firſt wind and opportunity, © the 


635 


1796. 
Cus line 
*. 

Lo Ns. 


40 ſhip departs not with the ſirſt wind and opportunity, yet aftern- 


_ 4 wards breaks ground and arrives at her port, the freight in this 
F 4. caſe | is become due, for there i 1s nothing can bar the ſhip of her 
« freight, but the not departure,” They obſerved that with 
reſpect to the caſe of Lule v. Lyde, 2 Bur. 882. the proportion 
of freight there allowed was calculated from the day of ſailing, 


and that Lord Mansfield. explained * a rateable freight” to cee 


Pro ratd itineris; and that as here there was no © iter, ſo there 
could be no freight ; that as to the uſage of the Jamaica trade, ſince 
all the expences incurred by the Plaintiffs were to be covered 

by the freight, the Plaintiffs could have no demand where no freight 

was due. 
Le Blanc and Shepherd Sas. in ſupport of the rule, argued that 
in a contract where part of the conſideration is performed, the 


Party is intitled to a remuneration for ſuch part · performance, and 


that in Molloy the freight only and not the loading was conſidered ; 
that the right to Red ok pro Fard 4 itineris depends on Go: cireum- 


ſtance 
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| 1796. ſtance of the inchoate right having commenced or not, and that 
Inn | this circumſtance depends on the inception of the contract. They 
BL LES referred to the caſe of Tonge v. Watts, 2 Str. 1251. where Ler 
SEO, J. non- ſuited the Plaintiff i in an action on an inſurance for 
freight becauſe © the goods were not attually on board ſo as to 
« make the Plaintiff's right to freight commence, * and to the obſer- 
vations of Ld. Kenyon upon that and the caſe of Montgomery and 
R Egginton, 3 Term Rep. 362. in the courſe of his Judgment in 
„* v. Taylor, 6. Term. Rep. 48, 2. „ 
ExRIN Ch. J. This is a caſe of the very firſt impreſſion; and 
ie it appears to me that the demand of the Plaintiffs is neither war- 
kranted by the marine or by the common law. The former has 
ſettled what freight is, what ſervices it includes, and alſo that it is 
diviſible, which is contrary to the principles of the common law. 
At common law all the expences of loading are included in the 
reight, and if the party be not intitled to freight he can demand 
| no ſatisfaction for loading. The 1 inception of freight is breaking 
ground (a). In the law of inſurance, indeed, this doctrine! is not 
huolden ſo ſtrict, for there if the goods be ſo ſituated as to create a 
well · grounded expectation of freight being raiſed, It is decided that 
the freight is inſurable; and recoverable. But that does not affect 
the marine law as to freight in caſes between the ſhip- owners and 
freighters, by which this eaſe muſt be decided. According to that 
law no right to freight commences till the ſhip has broken ground; 
here the ſhip had not broken ground, having been captured in the 
river. The ſituation of the places where cargoes are taken in ma- 
terially varies the labour, coſt, and pains taken by the ſhipper and 
maſter. In ſome places there is little difficulty and expence, in 
others a great deal. On theſe circumſtances, , depends the price of 
5 freight; - if the maſter incurs this coſt and wouble de takes a larger 
freight, if the ſhipper, a ſmaller. In either caſe the freight \ 1s his 
reward. If therefore by the marine law he be intitled to no 
freight, he can claim no remuneration. So ſtands the caſe by 
the marine law. Let us now view it upon the principles of the 
common law. The contract was to load theſe goods on board and 
bring them to England. for a certain price. Upon this contract, how 
. could a declaration be framed for the Plaintiffs" demand either! in 


7 (a) Though 60 breaking ground” be the 4.0 wards and 85 cargo is A 9 9 28 . 

uſual inception of freight, yet an exception | yet the owners. ſhall notwithſtanding re- 

do this general rule has been tated by a ceive the freight, as the fault was not in 

3 5 writer of ſome authority; In caſe a | them, but in him whoſe property the 

« ſhip is freighted out, and in conſequence | goods were,” Brarwes Lex. Merc. 87. 

of the agreement, receives her ladiog.| and with this agrees the civitlay,” Dig. Lib, .. 
70 aboard, i if an ATE. happens after- ;| 19. lit. 2. c. 61. 


| 
| 
| 
; 
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offump/i 7 (b), or in an action on a Kürter party (c)? Could the Plain- 
tiffs ſtate a part performance of the contract and inſiſt on payment 

for it? This could not be done, for by the law of England the 

| contract is intire and indiviſible. By the marine law, indeed, 


| parties may recover pro, ratd, if the voyage be interrupted, And 


meritorious conſidergtion may ariſe as will ſometimes intitle a party 
to recover in the form of an action of aſſump/it for work and labour 
even after the contract has been broken. Such is the caſe where 
a ſhip after capture and re- capture completes her voyage; for 


upon that though the original contract be gone, a meritorious con- 
ſideration ariſes which intitles the maſter to a recompence; not, 
however, on the foot of the old contract, but on a new contract 
which ſprings out of it. Here the ſhip never arrived at the port 
of deſtination, but put into a port in Jumaica, without having 


the goods in the ſmalleſt degree by the expences incurred, I am 


law, are theſe Plaintiffs, however unfortunate, entitled to re- 
cover. 


contract for freight ts technical in its nature. By the marine law 


nation. If the voyage be interrupted the party may claim pro ratd. 
on the ſame principle here and at Jamaica. It is true, indeed, that 


be impoſed on the maſter, and recompenſed by the freight. But 
that does not vary the principle. This caſe is only new in its cir- 
cumſtances. The law of inſurance does not apply to this caſe: for 
the mere hope or expectation of intereſt is ſuthcient to intitle the 
aſſured 1 in a policy of inſurance to recover againſt the under- 


| writers e). 


down in Cutter v. Powell, 6 Term Rep. 320. by the act of God from, delivering them 


note ſor a certain ſum from his employer they are accepted, yet he cannot recover 
on condition of performing the voyage, upon the covenant pro rata, en Nan. 


died before the arrival of the ſhip. There 1 85 7 Term Rep. 381. 1 
the Court held; that no wages could be.| (e) To this effect ſee Le 9 v. bes, 


upon a guantum meruit. : Is 8 Term Rep. 13. & Boehm and Orhers v. Bell, 
07 If one covenant for ſuch a un to earry | 8 -Term 3 85 154. 


Koc 


by the common law where a contract cannot be performed ſuch a 


there the ſhipper has his goods with the advantage of carriage, and 


conferred any benefit on the freighters by the carriage, or bettered 0 


therefore of opinion, that neither by the marine, or the common 


Hearn ]. This is a demand for a proportion of freight. The 


an inchoate right to freight attaches from the ſhip's breaking | 
ground, and is conſummated upon her arrival at the port of deſti- 


Freight commences at the ſame time in all parts, ſince it depends 


by the cuſtoms of difterent ports, duties more or leſs onerous, may 


(a) This agrees with the doctrine Jaid goods to ſuch a place, and being prevented 5 


where a ſailor having taken a promiſſory | at that place, deliver them elſewhere and 


claimed either. by virtue of the anne or Pari Iaſur. 269. Crawfurd v. Hunter, | 
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1796. 1 J. This i is a new caſe, and therefore Trike the demand 
Ke 2 not to be founded on the uſage of trade. The contract in a bill of 
Ws es lading i is for freight. The expreſſion is, © they paying freight; 
N and though the maſter may have been at the expence of loading, 
and the freight was higher on that account, yet as it had not com- 
| menced, the Plaintiffs cannot demand a recompence. The text 
_ Ra, Writers all agree that freight commences from the breaking ground. 
= This is clear and intelligible-: : the ſhip ben to earn when ſhe 
begins to move; and we cannot introduce new principles. The 
writers alſo fay, that there may be cafes where the ſhip- owners 
| 7 may be intitled to a proportion of what the ſhip has earned; but 
that cannot include what has been earned by the maſter before the 
commencement . of the voyage. This doctrine is founded in good 
policy, for it tends. ro expedite the ſailing of the ſhip. Did the 
freight commence ſooner, it might induce the maſter to ſtay a 
a longer time in port and. ſo delay the voyage. Inſurance is a 
contract of indemnity; ; the caſes, therefore, which are founded on 
ſuch a contract are not applicable to chis caſe. oO! theſe grounds 
'A think the non- ſuit right. 5 | 
e 335 115 Able diſcharged, 
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1 EBT on bond; and ha common counts in debt. 
Non damni- D 
catus cannot 


. The Defendant craved oyer of the bond, which was a joint 
F and aue bond of the Defendant and one 7. R. for the payment 


bond, condi- 
F of the penal ſum of 600 J. to the Plaintiffs and one W. A fince de- 
payment af a 
ſum of mo- ceaſed.; and alſo of the condition, which was as follows : 72 Whereas 
ney at a cer- 
tain day, © the above-named Plaintiffs and W. , at the ſpecial inſtance and 
though it ap- 
pear by the © requeſt : and for the only proper debt of the above-bound de- 
condition 
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mac tbe fendant and 7. R. in and by one bond or obligation bearing « date 
EG « &c. became Jointly : and ſeverally bound together with the ſaid 


»iodemnity. ct Defendant and T. R. unto R. V right, of He. in the penal ſum 
ä e 600 l. with a condition there-under written that if the ſaid 

« « Plaintiffs and JW. H. and the Defendant and 7. R. or ſome or one of 
5 « them their or ſome or one of their heirs executors or adminiſtra- 
85 tors ſhould and did well and truly pay or cauſe to be paid to 
4 R. Wright 300 J. with lawful intereſt tor the fame in manner 


« nt chat is to 972 2007. on the roth of rhe 9 1788 with 
| Sh afl 
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| Anf intereſt on 300“. 100 / on the 10th of h 1755 


. with lawful intereſt on 200 l., and the remaining 100 J. on the 
e foth of January 1790 with lawful intereſt on the ſame, then the 


«* ſaid obligation to be void: Now the condition of the above- 


by written obligation i is ſuch, that if the ſaid Defendant and > Sp , of 
or one of them their or one of their heirs executors or admi- 
* niſtrators do and ſhall well and truly pay or cauſe to be paid to 


« the ſaid R. Wright his executors adminiſtrators or aſſigns the ſaid 
« ſum of 300 J. and the intereſt thereof on the days and times and 


in the manner limited and appointed in and by the condition 


6 of the ſaid in part recited obligation and according to the true 
intent and meaning thereof, and hereby acquit releaſe and diſ- 


\ 6 charge the ſaid Plaintiffs and W. H. their and each and every of 
« their heirs executors and adminiſtrators goods and chattels lands 
« and tenements of and from the faid recited obligation and all 
« ſum and ſums of money therein and in the condition thereof 
mentioned and thereupon to grow due for the ſame, and alſo of 5 
« and from all actions ſuits payments coſts charges damages and 
. expences which may ariſe happen or accrue to them the ſaid 


« Plaintiffs and” W. H. their or any of their heirs executors admi- 
ce niſtrators or aſſigns for or by reaſon of their becoming bound 


with the ſaid Defendant and 7. R. to the ſaid R. Mrigbt, as 


« aforeſaid then the above-written obligation to be void otherwiſe to 


be and remain in full force and virtue.” The Defendant then 
pleaded to the firſt count © that the ſaid Plaintiffs have not nor 
4 hath either of them at any time ſince the making of the ſaid 
« recited writing obligatory and condition thereof hitherto been 


«in anywiſe damnified by reaſon or means of the ſaid re- 
« cited writing obligatory or the ſaid condition thereof. And 
4 this c. wherefore” fc. To the other counts he pleaded 
nil debet and a ſet of 

The Plaintiffs 1 60. that they were damnified i in ona 
of -having been obliged to pay the ſum of money for which they 
had become jointly. bound with the Defendant and T. R., and 


| alſo the coſts of a certain action for the recovery of the ſame 


dee againſt them by the executors of R. Wright. 


To this replication there was a ſpecial demurrer, and Joinder, 


William Serjt. firſt argued i in ſupport of the demurrer ; but as 
the Court gave no opinion upon the replication, the cauſes of de - 


murrer and argument thereon are here omitted. He then - 


tinged 1 that the bond on which the Plaintiffs had declared being i in 
JJC 
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Libſtance an indemnity bond, though not preciſely expreſſed to be 
ſo in the condition, the Plea of non dammficatus was therefore 


proper. 


He obſerved that the Defendant s bond was conditioned 


for the payment of the principal and intereſt, for which the Plain- 
tiffs had engaged themſelves, and thereby to acquit, releaſe, and 


| diſcharge them ; that the object of the condition was indemnifi.. 


cation, and that the haying pointed out the mode by which the 
| indemnification was to be made would not alter the nature of the 


condition. | 


Shepherd 8b © was to have argued o on the eber ſide; 


But the Court were of opinion, that the plea of non damnificatus 


was no anſwer to that part of the condition by which the Defen- 
| dant undertook to pay the ſum for which the e bound 


e (a), and was s therefore bad. 


| (a) It ſeems, however, that wer del 


Featus would not have beep a good ples 
in this caſe, even if the condition had not 
been for payment of a ſum of money. For in 


a note to Cutler v. Southern, 1 Sarnd. 116. by 


Mr. Serjt. Williams, this diſtinction is take n. 
Where the condition is to charge or acguit 
the Plaintiff from ſuch a bond or otber 
particular thing, the Defendant muſt ſet - 
forth affirmatively the ſpecial matter of per- 


formance: but when the condition is to 
diſcharge and acquit Plaintiff from any da- 


Feb. 10th, - | 


Debt on 


bond condi- 


tioned for 


| | J. S. render- 


ing account 
to the Plain- 
tiffs of all 


he ſnould 
ceive as 8 
agent, 
ſendant 


pleads per- 
formance in 


the condi- 


#zage by reaſon of ſuch bond or other par- 
diener thing. then 202 damniſicatri is a 


- Togo far the Plaintiffs (3). 


good lems See the authorities there cited, 
() Analagous to this cafe in principle are 


| thoſe deciſions where it bas been holden, that 


if a bond be conditioned for the payment 

of a ſum of money at a certain day, though 
really given by way of indemnity, the debt 
accrues from the day mentioned in the 


condition, and does not await the damni- 


nification. Toutfaxt v. Martinnant, 2 Term 
Rep. 100. Martin v. Court, 2 Term Rep. 640. 


| and Hodgſon and Others v. Bell, 7 Term 
| Rep. 97.—Nothing dehors the bond can be 


pleaded to ſhew that it is an indemnity 


| bond. Meaje V. Mea ſe, Cowp. 47+ 


Syum and Others v. FarriNGTON. 


G6 on bond for 2000 


0 P F.. of ; : 
t 4 6% 


Upon oyer craved it appeared that the Defendiat and 
one Robert Spratlin, the elder, became jointly and ſeverally bound 
to the: Plaintiffs, as brewers and copartners, in the above ſum, 
e- conditioned for the good behaviour of Robert Spratlin, the younger, 
employed by the Plaintiffs as their agent or factor in their buſineſs 
as brewers, and for bis duly rendering and paying to the Plaintiffs 
a true and Juſt and fair account payment and delivery of all monies, 
the words of bills, fc. belonging or relating to their trade as ſuch agent or 


5 — 


tion. Plaintiffs reply that J. S. received divers * of money amountiog to 20007, belonging and relating 
to the Plaintiffs” Goel as their agent, and hath not rendered to the Plaintiffs an account of the ſaid 
5 Loren or ay part thereof, This * being ſpecially demurred do for generality, was held ſufficient. - 


 faQor, 
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factor, where with he ſhould be entruſted or which he ſhould re- 
ceive or be concerned in as agent for the Plaintiffs. The Defendant 
pleaded that Robert S§Spratlin, the younger, was employed as the 
Plaintiffs' agent at Colcheſter, and averred performance in the 
words of the condition. 


Replication, That “ the ſaid Robert Spratlin the younger 
1 « whilſt he ſo continued to manage and conduct the ſaid buſineſs 


4 of the Plaintiffs as their agent or factor to wit on the 3oth of 


October 1793 and on divers other days and times between that 
« day and the ift of July 1796 at the town of Colcheſter afore- 
* ſaid under and by virtue of the ſaid appointment received divers 
< ſums of money amounting to a large fum of money to wit the 

<4 ſum of 20007. belonging and relating to the ſaid trade and bu- 
' * ſineſs as ſuch agent or factor as aforeſaid, and hath not given 
rendered, and paid unto the Plaintiffs or either of them a true 

« juſt and fair account payment and delivery of the ſaid ſum of 
20001, or any part thereof but then and there wholly refuſed 
« and neglected ſo to do contrary to the form and effect of the 
4 * ſaid condition And this c. Wherefore” Sc. 


To this the Defendant demurred ſpecially © for that it does not 


-« appear in and by the aid replication of the Plaintiffs from whom 
or in what manner, or in what proportions the ſaid ſums of 


. bs money in the ſaid replication mentioned amounting to the ſaid | 


+ ſum of 2000/7. in the ſaid replication mentioned were received 
* by the ſaid Robert Spratlin the Neue | 

 Joinder i in demurrer. 

Le Blanc Serjt. in ſupport of the PE It This demurrer i is 
drawn on the authority of Jones v. Williams and another, Dong. 215. 


One cauſe of demurrer there Was, that it was not ſhewn from 
| whom the money was received ; and according to my note of 


that caſe, when it was inſiſted upon in argument that it was. not 
neceſſary to particularize the receipt, Lord Mansfield faid, that it 
| clearly was neceſſary, and mentioned the 8 8 9 Will 3. c. 11. 
This caſe is ſtronger than that in Douglas, for there the embezzle- 


ment was charged as having been committed on one day, whereas 


here a ſpace of three years is comprehended, and divers ſums. are 
laid as having come to R. Spratlin's hands without ſhewing whence 
they came. This allegation is ſo general that the Plaintiffs may 
prove the receipts in any way they pleaſe, and the Defendant can- 
aot know what evidence it will be neceſſary for him to produce 
| in order to meet the, charge. The caſe of French v. Pearce, 
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I Jim 94. (cited by Mr. . Heath) where a general eaten of 
this kind was held good, is open to two obſeryations, firſt, that it 


6 
190% 
— —— 


suun 
2 1750 1s not the note of Leving himſelf who was ill during the whole 
| " — Term in which it was decided; ſecondly, that the Court ſaid that 


ſuch a replication was well enough in debt on bond where on any 

5 breach the penalty and not the damages, was to be recovered, but 
that i it would be otherwiſe in covenant (a), where the recompence 
* is in damages. Now ſince the 8 & 9 Mill. 3. c. 11. / 8. the 
Plaintiff in debt on bond can only obtain damages for ſuch breaches 
as he aſſigns (5) : debt on bond and covenant therefore now ſtand 
upon the ſame footing 1 in this reſpect, and this probably was Lord 
Mansfield s reaſon for alluding to the 8 & g Mill. 3. according to 
my note of Jones v. Williams. The Plaintiffs ſhould have ſpecified 


the nature of the receipt: as whether the money was received of 
them, or their cuſtomers: had they alledged that R. Spratlin 


received ſo much in the retail way, that would have been ſufficient 
to inform the Defendant what charge he had to meet. The parties 
cannot go to iſſue on the general plea « of performance, Sayre v. Minus, 
| Core. 578. and this plication is "WINE leſs general than ſuch a 


plea. 
"Clayton Serjt. contre.” 1 Lutw. 421 1. it is old by the Count that 


when matter tends to great prolixity, a conciſe manner of pleading 

| ought t to be admitted (c). Had we ſtated the account between N. 
Spratlin and the Plaintiffs, it would have rendered the pleadings 
intolerably prolix. Previous to the caſe of Jones v. Williams, the 
form of pleading was the ſame as that here made uſe of, That 
caſe was little diſcuſſed, and no authorities were cited in ſupport 
of the determination. In Lord Arlington v. Meyricke, 2 Saund. 413. 
which was debt on bond for the performance of covenants, and 
performance pleaded, the replication Was general that the Defen- 
dant had received a certain ſum for letters and packets, and had 
not accounted for the ſame with the poſt- office, and though Saun- 
ders took exception to the replication upon other grounds, no 
objection was made to its generality. 80 f in Lilly, Entr. 114. 
there i is a precedent of the ſame kind. The ſame form was fol- 


— 


(a) j Vid. tam Farrow v. y / ns 
' Salk. 139. 1 14. Raym. 478. S. C. where 
Holt Cb. J. and Gould J. ſay; that more cer - 
tainty is requiſite 1 in the replication i in gede | 
on bond thin in the breach in covenant. 
In that 'tafe, Which was covenant, the 1 
breach laid was for felling diverfis diebus et 
viecibu⸗ betewten ſuch a day and ſuch a day to H. 
and Nera pern unkhown, aud it "Was 


| 


was uncertain as 40 Himes, and lee, but | 
eld well enough. © 

| (#) See a very full note on this later is | 
4 Saund. 58, by Mr. Seit. Nilliamm. 

* (c) Vid. eam Mines v. Bethil, Cre. 
Elia 749 · \Brabin v. Bacon; Cro. Elir. gib. 
j Craps v. Baintas, 3 Bus. 31, Banks v. 
Pratt. Sey. 420. 428. Jenay v. Jenny, 


moved in arreſtof judgment that the breach | 
i 1 


> | 


od 


| Sir . Razm. 8. and P Anſon v. Stewart, | 
1 Term Rep. 753+ per Buller J. : 
Vf Ou 


lowed 
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7 lowed in Cornwallis v. Savery, 2 Burr. 772, and held good on 


demurrer. The averment there was, that the Defendant as agent 
to a regiment | had received ſeveral ſums of money amounting in the 
whole to x 4,000 J. on account of the regiment, and had not paid 
them over. To the ſame purpoſe may be cited the ſeveral repli- 
cations in Simmons v. Langborne (a), 2 Wilf. 11. Wright v. Ruſſell, 
3 Wilf. 535- and The Iriſh Society v. Needham, 1 Term Rep, 483. 

Le Blanc in reply. None of the caſes cited are authorities to 


govern the preſent, The difum of the Court in Lutwytche muſt 


be read with this qualification : that the conciſeneſs alluded to be 
conſiſtent with juſtice, In Saunders the averment that the 
money wag received for letters and packets * was ſufficiently 


preciſe, With reſpect to Cornwallis v. Sauer y, it was there 


averred, that the money was received from the Paymaſter 
General, which differs it from this caſe, where it is not 
ſtated from whom the ſums were received. There alſo 


the demurrer, though profeſſing to be ſpecial, was in fact but 


general, ſince the epithets do not amount to an aſſignment of any 
ſpecial cauſe. So the caſes of JVright v. Rufell, and The Iriſh 
Society v. Needbam, were both on general demurrer, and this point 


was not raiſed. 


l Erz Ch. vc When [ 9 this demurrer, it appeared to me a 
| point of extreme conſequence, fince any departure from the gene- 


ral way of ſtating the breach uſed in this replication would 


2 lead to an inconvenient length of pleading, which the Court will- 


not determine to be neceſſary unleſs compelled by a ſeries of autho-- 


rities. One decided caſe only has been cited; but that caſe does 


not direct how the ſtatement ſhould be made, for the extent of 
Jones v. Williams is, that enough was not there ſtated. I confeſs» 


I am not ſatisfied that the deciſion of that caſe was conſiſtent with 
the general rules of pleading. Whether a breach be ſufficiently -. 


aſſigned or not, is to be decided by the rules of law and the forms 


of pleading. By the former the party muſt ſhew ſome fa& which 


18 2 breach in the words of the condition. Where many ſums | 


# 8 . 


WOE Quar, tan. For here to debt on ad enough on. general demurrer, the Court 


to ſove harmleſs from'expences by reaſon of | ſeemed to intimate that it might have been 
© herwiſe on ſpecial demutrer. But the 


eircumſtances of the | camnification were 
in that caſe more within the knowledge 


naming one to a curacy, or from ſuits by rea- 
_ on thereof, an damnificatus being pleaded, : 
the Plaiotiff replied that he was obliged to 
pay ſoch a ſum by reaſon of ſuch nomination, | of the obligee than of the ob igor, whereas | 
without ſaying beau he was obliged to pay; that obſervation does not wm” to the ? 
__ though. the replication was held well principal caſe, | 
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have been gef it is not each ſum, but all taken POR FA that 


— conftitute the breach, which muſt therefore be ſo ſtated. All the 


ſums ſo received are according to the condition to be duly delivered. 
Here then the Plaintiff ſtates, that R. Spratlin has received divers 


fumes of” money and has not given, rendered, and paid, Sc. in the 


words of the condition. This allegation is indeed general, but 
from the nature of the fact! it could not be otherwiſe. It was not 
contended in argument that extreme particularity was requiſite, or 
that every ſum need be ſtated ; but it was ſaid that the deſcrip. 
tion of the receipt ' ſhould have been ſhewn, that the money re- 


; ceived by R. Mratlin muſt be divided i into two claſſes, vis. money 
received from his employers and money received from the 


cuſtomers, and that it ſhould have been ſhewn to which of theſe 
clafſes the ſums received belonged. This, however, is but an 


imaginary diviſion, for ſtill the particulars would be unknown. | 


The Defendant only experiences the ſame difficulty which occurs 


in all matters in Pais which come before the Courts, elpecially on 


the general iſſue. This difficulty i is unavoidable, for in pars facts 


may be either ſingle or accumulated. Though the books afford 


no expreſs deciſions on this ſubjeck, yet a ſeries of ſimilar replica- 
tions are ſufficient to eſtabliſh the form of pleading. Had the form 


adopted in the caſes cited been thought deficient by the profeſſion, 


an exception to it would certainly have been taken. None having 
been taken, we may infer a concurrence” of opinion ſufficient to 
outweigh the authority of one vague caſe like that in Douglas, 
which points out no way of framing. a replication, and which 


_ neceſſarily tends to load the record with a multitude of allegations, 


I am therefore of opinion, that this replication i is agreeable to the 
rules of law and precedents. It is a rule that iſſue cannot be taken 
on a plea of general performance, becauſe ſuch a plea goes to a 


multitude of facts, one of which the Plaintiff mutt elect. | But 


where a covenant relates to one fact only, iſſue might be taken 
on the plea of performance without any objeQion, were it not for 
the general rule, which requires that to ſuch a plea the Plaintiffs 


muſt reply. The argument therefore, which has been drawn 


from that rule affords no objection to this replication when the 


_ Plaintiffs have ſhe vn one breach in the words of the condition. 


1 think we ought to diſcourage ee of this kind. 
HEAT J. This demurrer reſts ſolely on the 81 in FR 
and "the caſes cited the other way prove that the rule there laid 


| downs neither cab die with us current of authorities previous to 


: 3 6 


1 - 
70 ! PU. * - . P N 
1 4 _ 1 at 
— 
* \ k — 
9 - 1 5 % - y * 4 
„ z * 


IN THE THIRTY-SEVENTH YEAR OF GEORGE INI, 
that time, nor has ſince been univerſally ated upon, My brother 
Le Blanc admitted that it was not neceſſary to ſtate each particular 
ſum, but according to the caſe in Douglas ſuch a ſtatement would 
\ be neceſſary, for no rule can be laid down limiting the degree of 
particularity to be employed. The breach in ſubſtance is, that R. 
Spratlin has not accounted for what he has received, Theſe parties 
might have divided the condition of the bond into diſtin parts, 
which would have compelled the Plaintiff to ſelect his breach and 
aſſign | it ſeparately. The method of averring Barratry i is a * 
inſtance of the conciſeneſs allowed in pleading. 
Rooks J. The authorities cited of a date previous to the caſe 
in Douglas, ſhew the practice before that deciſion to have been 
in favour of this replication. It- is ſufficient that ihe breach 1s 
aſſigned in the words of the condition. 
The Court were about to give judgment (a) for the Plaintiffs, 


but on the application of Le Blanc, gave him leave to withdraw 
bis demurrer and rejoin. 


00 | A ſimilar caſe of Barton and Amther 


v. Webb and Another, executors, came on in 1 ler deciſion, 


 Monzar U, Houypagr. 


Y F. Defendant 3 in this caſe being arreſted on a ape, ad reſpon- 
Adeͤndum, iſſued againſt him by the name of Francir Hubbart, 
put in bail by the name of Samuel Hubbart. Upon this the Plain- 
tiff declared againſt him thus: Samuel Hubbart arreſted by the 
name of Francis Hubbart was attached to anſwer George Murray 
1 of a plea of treſpaſs on the caſe” Oc. and throughout the declares 
tion called him Samuel. The Defendant pleaded as follows: 2 
And the faid Samuel Hubbart againſt whom the ſaid original writ 
« of the ſaid George hath been ſued out by the name of Francis 
Hubbart in his proper perſon comes and pleads that he was bap- 


„ tized. by the name of Samuel Hubbart at Boſton in the State of 


4 Maffachuſſets in North America and by the name of Sammel 
wy Hubbart hath always hitherto ſince his baptiſm been called and 
« known, to wit at London aforeſaid in the pariſh and ward afore- 
„ſaid; without this that the ſaid Samuel now is or at the time of 
5 « ſuing forth che ſaid original writ of the ſaid George was or ever 
before had been, or ever ſince hath been called by the Chriſtian 
« name of Francis as by the ſaid writ, is above ſuppoſed. oy 
« this he the laid Samuel! is really to verify. * he prays 
- judgment 
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that the ſame may be quaſhe 9 


In ſupport of this plea i in abat2ment, there was the e'vſual athdavit 


of the truth of its contents. | 


_ Early in this term an application was made to the Court on the 
part of the Plaintiff for leave to treat this plea as a nullity, and to 


ſign judgment notwithſtanding. 


But the Court refuſed to make 


any rule in that ſtage of the proceedings, ſaying that the Plaintiff 
might ſign judgment if he thought proper, and leave it to the 
Defendant to move to ſet that judgment aſide. 
Accordingly judgment having been ſigned by the Plaintiff, and 
a rule u 2 obtained by the Defendant t to ſet it alide for irregu- 


larity; : 


N kJ 
* 
13 


Clayton Serjt. ſhewed cauſe a coritanded that the 5 


having appeared by the name 


right to declare againſt him by that name. 


2 Mig. 


393. and Doo v. Buteber, 3 Term Rep. 611. 


of Samuel, the Plaintiff had a 
Hole 5 Finch, | 
That this 


plea was a nullity, for there could be no plea to the writ without 


+ 5% * William Hick's caſe, 1 Vent. 1 54. 


— 


obs 
formerly a variance between the writ 


. riens al Briefe devant ojer en del Briefe ; pur 


Der of the writ. for the purpoſe of ſetting | 


was Fordv, Burnham, Barnes 340. 


Fyuvod Serjt. contra inſiſted, 


Com. Dig. tit. Abatement (H 1.), (a) that the Court would 
not now grant oyer of the writ ; Boats v. Edwards (b), Doug. 228. 
and that if the plea were a nullity the Plaintiff might ſign judg- 
ment. Wag flaffe V. Long, Barnes 26 3: ed. 3 3. 


He alſo as Sir 


that if the plea i were bad it sd 


to have been demurrgd to: that there was no authority in the books 
in which re of ne writ had been craved i in order ey 3roty il | 


hs + 
t) 80 in Thiall's Digef, ab. 10. 
cab. 2. J. 1. it is ſaid © bomme ne nd — 


gue demandons oier del Briefe,” and ove) 
lib. F. cap. 17. is there cited. | 

(4) See alſo Reg. Gen. T. 19 Gro, 3. B. x. | 
«to the ſame effect, and Spalding v. Mare, || 
6 Term Rep. 364- where the Court ſaid | 


and declaration might have been taken ad- 
vantage of by the Defendant's craving eyer 
of the writ; but the Court have laid down- 
a rule that the Defendant ſhall not have 


aſide the proceedings. According to the 
report in Douglas of Boats v. Edwards, a 

| caſe in the common pleas was much relied | 
on, which caſe, as appears from the note, 
3. 
There Defendant having pleaded a Header 


| if 51 Mee nn 
| vie} an 1 before the ms 12 pon 
which Defendant pray ed eyer, which was de- 
| nied; and it was Tatd, that « the Conrt never 


make rules for oxer.of originals - which: are 


| matters of record.” It to be remarked, 


however, that the Defendant in that caſe, 
by the regular coarſe! of pleadinſ; inſtead 
of praying ozzr, ſhould have rejoined nul 
2 rec:rd : and that in two ſubſequent caſes, _ 
| viz. Vanderplank vi Banks; C. B. 2 Will. 85. 


and Hole v. Finch, 2 Will. 29 3: the Court. of 
Common Plas held, that a variance between 


| the writ and count cannot be taken advan- 
tage of · without cravipg eyer 6f the writ; 
but in neither of thoſe caſes was it ſaid, that 
if eyer had been craved;. it would have been 
refuſed, though in the latter it was laid, 

that in ſach a caſe the Matter | of the Rolls 
on application would order right originals 


ante diem imperrat : * en fas te- 


to bs made vir. * 14 Ot 
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1 nomer in abatement; and that this therefore was an experindent, 
for if the Plaintiff od demurred he could only have had a judg-. 
ment of reſpondeas ouſter. He urged that this was not a plea to 
the juriſdiction, but to the perſon, and that no plea to the perſon 
could be pleaded after . oper. Theloall's Dig. J. 14. c. 5. and that 


a precedent of ſuch a plea pleaded without * was to be found 


in Aion's Entries, (a) 1. Pl. 2. 
Cur. adv, Dull. 


The judgment of the Court was this 5 8 by 


EYRE Ch. J. On looking into the record, it appears to us 


that the plea proceeds upon a miſtake of the ſtatement of the writ 
in the declaration: it ſuppoſes the writ to have been ſued out 
againſt the Defendant by the name of Francis, whereas the plea 
alleges that his name 1s Samuel. But the writ as Tecited at the head 
© of the declaration is not againſt Francis, but againſt Samuel; it 
is that Samuel was attached to anſwer ; Samuel arreſted indeed by 
the name of Francis; the arreſt, 85 is not the operation of 
the writ, but of the meſne proceſs, which is out of the queſtion 
after appearance. Now, taking it that the writ is recited to be a 
writ againſt Samuel, the plea only affirms the writ: taking the 


plea to amount to a denial that the writ was againſt Samuel, and an 


averment that it was againſt Francis, it is clear, (without entering 
into the queſtion of oper, and the learning on that ſubject,) that 


the Defendant muſt offer in ſome manner to make out the contents 


of the matter of record; this he has not done, miſtaking, as we 


ſuppoſe, the import of the recital of the writ in the declaration. 


If it be ſaid that the writ ought not to have been ſo recited, it may 
de anſwered, firſt, that is not now the queſtion ; and ſecondly, 

there is no reaſon why i it ſhould not be ſo recited; for the objection 
to the meſne proceſs being cured by appearance in the true name, 
the writ, whenever it is properly called for, will be found to be a 
writ againſt the party by his true name. In the caſe of Hole v. 
Fincb, the parties being probably aware how eaſily the miſtake 
in the meſne proceſs would be rectified upon the record after 
appearance, applied to ſet aſide the meſne proceſs for irregularity. 
The application before appearance would in all probability have 
been granted. But the Court refuſed to do it after appearance, and 
intimated that the miſtake might be cured in the way which I 


| have HANG The caſe, therefore, comes to this, that ſo long 


5 (a) Vid. 2 Raftall's Emtr. fo. 107. Herne : Ke on a r in the writ, the 


3. 38. 47. However, in Hole v. Finch, | been craved, 
2 Will, 293. N * wi 


Pleader, 1. and 1 Wentworth's Sy. of Plead. | court ſeemed to think that AN, ſhould baye 
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as it is the practice of the Court to iſſue the meſne proceſs firſt, and 
to allow an original to be ſued our afterwards, if neceſſary to ſub- 


ſtantiate the proceedings, no advantage can be taken after appear. 
ance of a miſnomer in the meſne proceſs. If, indeed, the Plaintiff 
carry the ſame miſtake into the declaration, the plea of miſnomer 


will ſtill be open to the Defendant, for then both the writ and the 
declaration will appear upon the record to be againſt the Defendant 
by a different name from that which the plea ſtates to be the name 


of baptiſm, and ſo the plea will be an anſwer to the writ and decla- 
ration. Here, as 1 have obſerved, it ſays no more than the writ 


and declaration have ſaid; it is not an exception to, but an affir- 


mation of the Plaintiff 's proceedings as they appear upon the record. 


The plea, therefore, being bad and wholly unavailing, we think 
the judgment was properly ſigned; but as the caſe is involved in 


ſome perplexity, it 55 be right to = the party in to Fond upon 


p colts. 


If A. depoſit 
pills indorſed 


in blank with 


B. his bank- 
er, to be re- 


ceived when 


due, and the 
latter raiſe 
money upon 
them by 


pledging 
them with 


another 
; banker, and 


afterwards 


become 


bankrupt; 
A. cannot 


maintain 


trover againſt 
C. for the 
bills, 


Proper terms. : 


Ona ö day, however, the rule was diſcharged without 


Corxixs v. MarTiN and Others. 


<f118 was an aQtion of trover for two bills of exchiage depoſited 
with the Defendants under the following circumſtances, The 
bills were ſent by the Plaintiffs to Meſſrs. Mg btingales, his bankers, 


indorſed i in blank, in order to be received by them when due, and 


to be carried to his account. In the bankers' book they were 
entered ſhort: and the ballance of account between the bankers 
and the Plaintiff was in favour of the latter. The M htingales 
being i in want of money depoſited the bills in queſtion, among 
others, with the Defendants, who were alſo bankers; and gave 
them an acknowledgment i in writing for a fum of money received 
upon this depoſit. The N; ightingales having failed, this action was 
brought to recover the bills. Eyre Ch. J. before whom the cauſe 


Was tried at the Guildhall ſittings after Michaelmas Term 1796, 


finding upon enquiry that there was no.evidence to ſhew that the 


Defendants knew the circumſtances under which the bills came 


into the hands of the N; wbtingales, or the ſituation of the account 


between them and the Plaintiff, directed a nonſuit. To ſet aſide 
| this nonſuit, a rule ui nifi having been obtained upon a former day; 


Le Blanc and Palmer Serjts. in the courſe of the term ſhewed 
cauſe. This caſe may be decided without breaking in upon the 


* of pledges, or denying that bankers are in ſome reſpects 


VVV flcacdors. 
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factors. The fallacy upon which the motion to ſet aſide the non- 
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1797. 


ſuit proceeds, is this; that bankers are to be taken abſolutely as DV 


factors in every caſe. To that extent, however, the caſes have not 


CoLLINs 


V. 


gone; though, where a queſtion has ariſen between the aſl ignees of ACTIN, 


a banker who has failed and his cuſtomer, the Courts have com- 
pared the banker to a factor; as in Zincb v. Walker, 2 Bl. 11 54. 

The analogy does not hold between bills and goods, for the poſ- 

ſeſſion of goods does not veſt the property, ſince the transferree's 


title can never be better than the transferrer's. But with reſpet 
to bills the whole property in them paſſes by indorſement; and it 


is immaterial to the perſon who takes a bill with a blank indorſe- 


ment, whether the title of him from whom be takes it be good or 


not. This diſtinction has been acknowledged even in caſes where 
the Aue to a bill has been derived to the holder from perſons who 
obtained it by finding or theft. Grant V. Vaughan, 3 Burr. 1516. 


and Miller v. Race, 1 Burr. 452. It makes no difference whe- 


| ther the conveyance of theſe bills was abſolute, or whether it was 


only 2 modo as to the time or conditions under which they were 


to be held. The Plaintiff having parted with the whole property 
in the bills, and put them into the hands "of the Nightingales like a 
marked guinea or a bank-note, the only queſtion i is, Whether the 
Defendants, when they received them from the M gllingales, paid a 
valuable conſideration for them ? That indeed i is not denied; but 
the exception taken is to the mode of transfer. In fact, the De- 
fendant diſcounted the bills for a part of the time which they had 
to run, the M gbtingales reſerving to themſelves the power of 
redemption. In the caſe of Gold/myd and Another v. Gaden and 
Another, in Chanc. 13th June 1790, the Plaintiffs, who were brokers, 


advanced money on three navy bills and a depoſit of ſcrip; and 


though it afterwards appeared that both navy bills and ſcrip were 


leſt by the Defendants in the hands of the party depoſiting, for a 
particular purpoſe, and were not his property, but the property of 


the Defendants, yet on a bill filed i in equity, it was referred to the 
maſter to take an account of what was due to the Plaintiffs, and 


An iſſue at law was refuſed by the Chancellor, who tho Abt the 
queſtion too clear to be diſputed. Now as navy bills paſs by an 


8 ſement i in blank, and. are not filled up till the holder comes 


for the money, they may be compared to bills of exchange indorſed 


in blank by the payee. The only queſtion which has ever ariſen 


in caſes of this kind has been, Whether the holder came honeſtly 


* the bills? As. in Hinton . 2 Le tg 235. E Crawley 
CCNP ere Crowther, 
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by 1797. v. Crowther, 2 Freem. 257. both cited by Lord Menyfeld, in Gran 


Y = v. Vaughan, 3 Burr. 1524. and Peacoci v. Rhodes, Doug. 633. 
5 Shepherd and Heywood Serjts. 1 in ſupport of the rule. It may be 


„„ . admitted, that there is a diſtinction between goods and bills, 
3 though not to the extent contended for. Generally ſpeaking, the 
property in goods ſold does not paſs by the ſale, where the vendor 
is not entitled to ſell; but if they be ſold in market- overt, it does, 
becauſe the ſale is in the ordinary courſe of trade. So the property 
in theſe bills did not paſs to the Defendants, becauſe they were not 
negotiated in the ordinary courſe, and therefore they are ſubject to 
the ſame reſtriction as goods. It is true that the Nijghtingales 
_ themſelves gained ſuch a property in theſe bills as would have 
ce enabled them by transfer to convey the abſolute property toa third 
perſon :- - but they were not entitled to depoſit them with a third 
perſon by way. of pledge. If the factor, who has a lien upon 
goods or bills of his principal, cannot transfer that lien to another, 
Daubigny v. Duval, 5 Term Rep. 604. much leſs can he who has 
5 nun o lien, as in this W create a lien in his transferree. The uſe 
3 | ; which was made of theſe bills was clearly a fraud in the M eghtin- 
2 galet, to whom they were remitted for ſafe cuſtody, and were by 
them entered ſhort in their books. An attempt has been made to 
| liken bills of exchange to navy bills; but in Macli iſh v. Ehins, 
Sayer, 73- it was held, that a navy bill would not paſs without 
. aſgnment. The negotiability of any inſtrument depends on 
the nature of the inſtrument. Now, it is the nature of a navy bill 
to be paſſed without any indorſement, and therefore it is the uſual 
_ courſe to pledge them. In Ford v. Hophins, 1 Salk. 283. where 
Iottery tickets had been lodged with a banker that he might receive 
the money due on them, it was held that he cauld not exchange 
them. A bill indorſed in blank to a banker, is ; ſo. indorſed, either 
to enable him to receive the amount, or to aſſign i it abſolutely : 
third perſons know that a banker has theſe two powers, but they 
„ know, that he has not the power to pledge. If, therefore, they 
5 take a hill from a banker indorſed i in blank as a pledge, they take it 
"at their peril; for the indorſement 1 is not even \ primd eie evidence 


ofa right to pledge. 


| 5 Hur. adv. vu. 
"The opinion of the FATE was 10 RW delivered by 
2 Exxx Ch. J. We are all of opinion that this Plaintiff was pro- 
-perly nonſuited; and that there ought to be no new trial, 1 have 
little to add to what I ſtated to be the ground of chis nonſuit when 


4 * * * nn for the Plaiptiff admitted hat 
| „ {1 the =.” 


"S 13 . 


* 


m THE THIRTY-SEVENTH YEAR OF GEORGE ni. 


the bankers might have ſold theſe bills, but it was argued that they 


could not pledge them and the caſe of a factor pledging the pro- 
perty of his principal, was urged as an authority; for it was ſaid, 


that bankers have been conſidered as Retörs. In queſtions bert en 


bankers, or thoſe repreſenting them, and their cuſtomers, they 
have been conſidered to ſome purpoſes as factors or in the nature 
of factors; upon the ſame principle as in other caſes, between 
holders of bills of exchange, and acceptors, or the firſt indorſer of 
bills payab! e to a man's own order, the truth of the tranſactions 
between them has been allowed to be entered into to deſtroy the 
pPrimũ facie conſideration of a bill, the ſuppoſed value received. 

But no evidence of want of conſideration, or other ground to im- 


| peach the apparent value received, was ever admitted in a caſe 


between ſuch an acceptor or drawer, and a third perſon holding 


the bill for value, And the rule is ſo ſtrict, that it will be pre- 


ſumed, that he does hold for value until the contrary appears. 
The onus probandi lies on the Defendant.- If it can be proved that 


the holder gave no value for the bill, then indeed he is in privity 


with the firſt holder, and will be affeQed by every thing which 
PN would affect that firſt holder. This all proceeds upon an argumen- 


tum ad bominem; it is ſaying, you have the title, but vou ſhall 


net be heard in a Court of Juſtice to enforce it againſt good faith 


* d eanſcience. In ſtrict law, and with reſpect to third perſons, 
b ankers do not at all reſemble factors; ; nor will the 9 that factors 
epgnot. pledge, apply to the caſe of a banker pledging indorſed bills. 
That rule is grounded on the ſtrict rule of property; the goods 
are not the factor's, and therefore he cannot pledge them. . He 
may ſell them, becauſe, though they are not his, he is intruſted to 


an cem for his principal. He manages the ſale, but it is his 


principal ho through him ſells them. For the purpoſe of ren- 


dering bills of exchange negotiable, the right of Property in them 


paſſes with the bills. Every holder with the bills takes the pro- 
perty, and his title is ſtamped upon the bills themſelves. The 


property andi the poſſeſſion: are inſeparable. This was neceſſary to 


make them n egotiable, and in this reſpect they differ eſſentially 
from goods of which the property and poſſeſſion may be in different 
perſons: . The property paſſing with the poſſeſſion, i it is admitted 


6 51 
1797. 


1 


CoLL1ins. 


* *. 


MarrTiN. 


that abanker who receives indorſed bills from his cuſtomers to be got 


; in when due, and carried to his account, may difcount or ſell them. 
Why may he not pledge them? Either is a breach of the confi- 


a_ em in him, Ne may ſell ee the Property: has been 
ie 5 ny 8 E 1 . entrüſted 


. * 8 

I. . * a. 
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1797- odd to him, —and he may pledge for the fame "IM for 
"SES he who has the Property, has a diſpoſing power, and the law has 


C 
Io 75 not limited it to be uſed 1 in any particular manner. Perhaps the 
| . confidence repoſed in bankers, may be abuſed, and it might be 


5 wiſhed that they could be reſtrained from abuſing their. truſt, But 

an arbitrary reſtriction cannot be impoſed ; any reſtriction would 
poſſibly check the facility of negotiation. As in caſes of other 

5 property we fay caveat emplor, ſo in this particular caſe we may 
ſay to the cuſtomer who prefers to entruſt his banker with his bills 

3 4 : and his caſh, rather than 8 be at che trouble of doing. tus, own 

FE, by ERS bulinels, caveat. 


. Per Guriam, | a JC ena . 


. 


. 


Warn and Others v. Sr. Quinrix. - | 


: | DD. Feb. 13th,” we hey ot 
uses of - $SUMPSIT- on a bill of exchange drawn by the Defendant on 
| „„ one Deane, by whom it was accepted, in favour of one Tho- 
| 3 mat, by whom i it was indorſed to the Plaintiffs, At the trial before 
e 269 be Eyre Ch. J. at the Weſtminſter ſittings after Michaelmas Term 1796, 
wen to the 


dec have | who had placed ſecurities on which he wiſhed to raiſe money in 


7 3 * 1 the hands of the acceptor, but that the drawer had no effects in his 


| 2 — hands; ; that the bill not being paid when due, was proteſted, but 
[ - have. If the no notice was given to the drawer of the non-payment till four 


Holder after 


| - _-  proeftfoe Js afterwards; "that in Aprit laſt, the Plaintiffs having threatened 
RR. A proceed + againſt the indorſer and acceptor, the indorſer paid 


| ment and 
ER notes 46 the qol- FF. to the Plaintiff 8. attorney, which” the latter ſwore was 


| 5 ee. © if appeared, that the bill was drawn to accommodate the indorſer 
| 
| 
| 


drawer, for- 


f 5 dear ta ſus upon Account only, though the indorſer himſelf gave in evidence 
5 the acceptor, 


the drawer | (but was not believed) that it was paid upon a promiſe that no 
| 2 5 proceedings ſhould be inſtituted againſt him; that the Plaintiffs 


— — 7 having received a letter from Mr. Anneſley, repreſenting! the probabi- 


by 1 e lity of the acceptor 8 being able to pay at a future period, returned an 
titled to no- anſwer in which they agreed not to preſs him; and that the drawer 


— Saga before the bill fell due having become inſolvent and aſſigned over 


| 

5 att boa - his effets to his creditors, quitted | the uſual place of his abode; and 
| 
l 
| 


— [> exo eden —— 


p Ne fn AI A tn ego r rr 
x 


3 enrol bee went to reſide elſewhere. The j jury having i in anſwer to queſtions - 


after proteſt. . put by the Lord Chief Juſtice, found, firſt, that the bill was not a 


If the holder 
receive part - mere accommodation bill, the indorſer having eſſects in the 


. acceptor s hands; ſecondly, that the Defendant did not quit his 


the indorſer, 


dan an place of abode with a view to abſeond; ald thirdly, that the 


recover the 


L fidue 
| a.” hs 8 10 were paid by the indorſer en account, not upon any 


1 drawerz if not 6 of Bas South Bong | agreement, 


” . \ 


ET.” drawer of. non-payment by the acceptor was, that the former 


a 
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agreement, - proceeded under his Lordhip's 8 direction to give a 5 1797. 
verdict ſor the Defendant; but if the Court ſhould be of opinion 4 4 4 


5 Waere 
that the Plaintiffs were eulen to recover, then the verdict to be WP” 16s 
ST, Qur1t- 


entered for them for ſo much of the bill as was unpaid.  Accord- TIN, 
pg a rule 7 ift having been obtained for that purpoſe, | 


Clayton Serjt. ſhewed cauſe, and contended, firſt, That if any 
notice to the drawer of non-payment by the acceptor was neceſſary, 
the notice given in this caſe was too late and therefore inſufficient, 
and that although it appeared that the drawer had no effects in the 
acceptor's hands, ſtill as the indorſer had, notice was not to be 
diſpenſed with ; for that the ground on which it had been diſ- 
7 penſed with where the drawer has no effects in the hands of the 
acceptor had been, that the tranſaction is fraudulent, there being 5 
nothing to repreſent the bill, Bickerdike v. Bolman, 1 Term Rep. 
405.; and that although 1 in this caſe the drawer hadHeft his place 
of abode before the bill fell due, till notice ſhould ave been left 
at his laſt place of reſidence ; $ ſecondly, That the holder having 5 
given time to the acceptor, had thereby diſcharged the Defendant, 
ä for even admitting notice in this caſe not to have been neceſſary, 
5 in order to ſhew that the note was not paid, yet it was neceſſary 
for the purpoſe of ſhewing that the holder looked to the Defendant 
5 for payment and meant to ſue him, Tindall v. Brown, 1 Term 
Rep. 167. chirdly, That the defendant was diſcharged by the 
Plaintiffs? receiving part-payment [of the note from 'the indorſer, 
Kellock v. Robinſon, cor. Eyre Ch. J. Guildball, 2 Str. 745. and Taſſel > 
and Another v. Lewis, cor. Holt Ch. J. NM. P. 1 Tad. Raym. 744. 
Sbepberd Serjt. in ſupport of the rule inſiſted, firſt, That the 
ground on which it had been held neceſſary to give notice to the 


might be able to withdraw thoſe effects which he had placed with 
the acceptor. to anſwer his acceptance, and that Bickerdike v. Bol. 
man. proceeded on this principle ; - that in this caſe, therefore, the 
drawer having no effects in the hands of the acceptor, no notice 
Was neceſſary, nor if neceſſary could it have been given, the drawer 
5 having. left his place of abode; ſecondly, that the Defendant was : 
not diſcharged by the indulgence given to the acceptor, for that is 
only a diſcharge in caſes where notice is neceſſary; ; where it is not 
neceſſary che drawet is not diſcharged” but by an expreſs renunci- | 
ation on the part of the holder, of his right to ſue him, Ding- = 


wall v. Dugſter, Doug. 247. and {Black v. Peele, cit. ibid.; ; that . 


| ae . were daſes of _ Les that” 'the drawer after 
| notice, 


ede 
F.-Y 


—— 
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notice; or in a caſe where no notice is required, tands HOP in 


the ſame fituation as the acceptor ;. thirdly, that the ſame principle 
might be applied to the objection of the Plaintiffs having received 
part- payment of the note from the indorſer, for that in Jobi fon 
v. Keyſon, Bull. N. P. 271, ed. 3. it was held, that the receipt of 


part of the money from the acceptor or indorſer without notice 


to the drawer diſcharges him, but that 201 notice it does not; 
that here, therefore, where the drawer was entitled to no notice, a 


receipt of ee from the indorſer would not  iſcharge 


— 


him. 


« 
* 
* P ® , 


Oye adv, vull. 


The opinion ort the Count: was « this day delivered by 
ExRE Ch. J. In this caſe we did very little more at niſi prius 


5 chan. eſtabliſh the matter of fact upon which the points of law 
were to ariſe. Many have ariſen. This being an action againſt 


the drawer, the firſt point made relates to the want of notice being 
given to him of the acceptor s refuſal to pay. The Plaintiffs inſiſt 
that it was not neceſſary to give this notice for two reaſons : firſt, 
becauſe the drawer had no effects in the hands of the acceptor; 
and ſecondly, becauſe before the bill became due he had left his 
place of abode, and the holder of the bill did not know where to 
find him. If the firſt reaſon is ſufficient we need not go further. 


be j jury have found that the acceptor had effects! in account with 
the payee, But the true fact is, that this was tlie acceptor s bill, 


and not the drawer? 8. In a regular bill tranſaction the drawing by 


4 payable to B., or payable to A.'s own order, and indorling the 
bill to B., is a mode by which the drawer Pays a ſum of 1 money to 


his payee. or indorſee through an acceptor. The tranſaction i in this 


caſe, as far as it had pretenſions to be deemed a real tranſaQion, 
was a mode by which the acceptor. advanced a ſum of money to. 


the payee, and the drawer was a mere inſtrument of the 


: acceptor. This is reverſing the order of things. As far as con- 0 
cerns the drawer, it is what it has been called, a mere accommo- 


dation; ; and all conſideration of effects of the drawer in tlie hands 


5 of the acceptor may be laid aſide. It ſeems clear, that notice can 


be of no uſe to him; his gtuation being this, that if the acceptor b 


does not pay he muſt, and may then and not till then reſort to the 
acceptor to be re · imburſed: notice therefore can amount * 
nothing, for his ſituation cannot be changed. If there be any caſe 
in which notice ſhouid be diſpenſed with, ſurely” it is this. Per- 
haps, indeed, it np) never to be 2 e 2 it is a 1 wad | 


* 
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modation the bill was drawn. It has, however, been reſolved in 
many caſes where the drawer has had no effects in the hands of 


9 the acceptor, that notice might be diſperſed with. But it may be 
proper to caution bill-holders not to rely on It as a general rule, that 


if the drawer, has no effects in the acceptor's hands notice is not 
: neceſſary. The caſes of acceptances on the faith of conſignments 
from the drawer not come to hand, and the caſe of acceptances on 
the ground of fair mercantile agreements, may be ſtated as ex- 


| for himſelf, and Fe ) fortiori for the acceptor, which is this caſe, it is 


before the bill became due, will excuſe the want of notice. The 


the acceptor on the application of Mr. Aungſley. Had this for- 


: bearance taken place before noting and Proteſting for non-payment, 
ſo that the bill had not been demanded when due, it is clear that the 


drawer, laches ſufficient to diſcharge. the drawer. But after prcteſt 
for non-payment, and. notice to the drawer, or what has been equi- 


ek ls not bound to fue the acceptor: he may therefore forbear 
to ſue him. Is then the anſwer to Mr. Aungſleys letter more than 


. : mere forbearance! # If the holder enters into a new agreement with 
the bill as between him and the drawer, and may be conſidered as 


"HJ new. credit to the acceptor, There was in this caſe a treaty for 


as ;the grounds for diſpenſing with it are ſuch as cannot influehce 
7 the conduct of the holder of the bill at the time when he 1 is to 
determine whether he will or will not give notice; for ninety-nine 
times in a hundred he cannot know whether the drawer have or 
have not effects in the bands of the acceptor, or for whoſe accom- 


ceptions; and there may poſſibly be many others. Where the 
drawer has no effects, and has no fair pretence for drawing, or 
where he draws without having effects intended to be applied i in 
payment, and only for the purpoſe of raiſing money by diſcount 


ſecond point neceſſary to be conſidered is, whether the holder of 
the bill has diſcharged the drawer by forbearing to proceed againſt 


drawer would have been. diſcharged : it would have been giving a 
new credit, to the acceptor; and the holder not. having purſued the 
cuſtom, this would have been deemed, as between the holder and the 


| valent. to notice, a right to ſue the drawer has attached, and the 


the acceptor for ſecuring the. payment of the bill, that may ſatisfy 


fairly « deducible from the caſes which have been reſolved, that notice 
need not be given. And this 1 makes it unneceſſary to inquire 
whether the drawer's abſenting himſelf from his place of abode 1 


; ſuch ſecurity, but it went off. Propoſals for a ſecurity bind no 
| one e they ke can be 7 5 ule al to e laches: ang after | 
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2. the e 86 lehes can be iniputed: The laſt Slit 18, chat the 
holder having accepted 40 J. 5 5. from the payee on account of this 
bill, the drawer is thereby diſcharged. I do not recollect that this 


Warwrs A ak 


Sv. 5 ro” | point was urged at M Prius, It is ſuppoſed to be ſupported by 


: 4 „„ the authority of very great names. In Taſſel 2 Lee v. Lewis, 
‚E„ oleh, the cuſtom of merchants was ſtated by merchants 
3 . in evidence as was then the courſe ; f and it Was there agreed by 
5 . l Ch. J. that if the indorſee of a bill accept but two-pence from 
the acceptor, he can never aſter reſort to the drawer. Kellock v. 

; Robinſon, 2 Str. 745. was an action brought by the itrdorſee of a 

| promiſſory note againſt the indorſer: it appeared, that the Plain- 
tiff after the indorſement bad received part of the drawer of the 
75 note, and it was held to be a taking upon himſelf to give the whole 
credit to the drawer, and abſolutely to diſcharge the indorſer ſo 
the Plaintiff was non-ſuited. The rule in- both caſes is laid Jown 
1 the moſt general terms without qualification or exception, and 
dovvn to chat time muſt have been conſidered as ſettled law. On 
the other hand, there is in Mr. Juſtice Buller 1 Introduction to the Law 
relati ive to the Trials of MI Prins, (a) a note of the caſe of Jobn- 
en v. Kenyon, in this Court, Hil. 5 Geb. 3. which is probably Lord 
Bathurſt 8 own note. I thay note the rule is ſtated with this 
exception; ; * unleſs he give timely notice tothe drawer that the bill 
i not paid: For,” it is ſaid, „where a man takes part of the 

| 8 money only, and does not apprize the drawer that the whole is not 
Pun paid, he gives a new credit for the remainder. But where timely 
notice is given that the bill is not duly paid, the receiving part of 

the money from the acceptor or indorſer will not diſcharge the 

drawer or other indorſers: for it is for their advantage that as much 

„„ ſhould be received from the others as may be.” I will not ſay that 
5 this is not a reaſonable qualification of the rule: but it requires 
ſome further inveſtigation; and the rather as the want of notice 

recurs, and furniſhes the appearance of an objection to the appli- 

cation of that caſe, to the caſe now in judgment. That caſe ſup- | 

poſes timely notice to have been given to the drawer that the bill 

is not paid. In our caſe we have got to the length of reſolving 

that notice is diſpenſed with for one -purpoſe, vis. to make the 

drawer anſwerable. Will it follow, that in reſpect of the conſe- 

=: ee quence of receiving part of the money from the acceptor or in- 
FF dorſer, according to the language of the caſe i in Mr. Juſtice Buller's 
)%%%Cͤ x the notice ſhall alſo be diſpenſed with? This would be carry- 
ng that aſe 2 * further than the caſe elk goed; ; Os Prey a Ps, 
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IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 
the reaſon why notice is neceſſary in the latter inſtance is not the 
2 Lame as in the former. Notice is required in the one to make the 
fy drawer reſponſible : it ſeems neceſſary i in the other to prevent his 
| being diſcharged from his reſponſibility. The effect of certain 
circumſtances may be, that he may become reſponſible without 


notice: but being reſponſible, | is not his reſponſibility to remain, 
or be diſcharged in the ſame manner as the reſponſibility of any 


other drawer who is made reſponſible by having notice? Giving a 


new credit to the acceptor would undoubtedly diſcharge a drawer 
| made reſponſible without notice. Then is not the receiving a part 


of the money conſidered as giving a new credit? The note in the 
Introduction tothe Law of Nije Prius (a) ſays, the indorſer is diſcharged 


3 becauſe „the indorſee has made his ele19n to have his money from 
the“ drawer.” Thisis not very intelligible. In Kellock v. Robinſon (b), 
the reaſon given is, that the holder takes upon himſelf to 

| give the whole credit to the drawer, In one reſpect the 

to notes in Lord Raymond and Strange are imperfect; namely, 
that they do not ſtate whether the money was received before, or 
=: "ut the time when the bill became payable, or whether after proteſt, | 
and perhaps: notice alſo, when the rights of the holder had attached. 

In the latter caſe poſſibly a payment in part might be received from 

one without prejudice to the right to proceed againſt another for 


what remains unpaid, upon the ground ſtated by Mr. J. Buller, 
that! it is for the intereſt of all who are liable, that as much ſhould 


The fact ſworn to by Thomas the indorſer, in oppoſition to the 
Plaintiff's attorney, if it had been believed, would have ſaved the 


the drawer. But the attorney ſwore, and the j jury found, that the 


money was received generally on account of the bill. We 
come now to a very material conſideration. Of whom was the 
money received? The anſwer is, of the payee; that is, it was 
paid by an indorſer to his indorſee, to whom he was reſponſible. 


But one indorſer may pay the whole money due upon a bill to 


another indorſer without ſatisfying the bill as between him and 


00 . 273+ where Kellck» v. Robin jereferred to, 05 As et in 2 fer. 765. 
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Gs received as can be got. And doubtleſs receiving part is a dif- 
ferent thing from taking a ſecurity for the whole. The party gives =. 
credit! in reſpect of what he actually receives, and as to what 

remains unpaid, he is in the ſame ſituation as he was in before. 


trouble of diſcuſſing this part of the caſe. He ſwore that it was 
agreed, that in conſideration of 40 1. 59. to be paid, the holders 
would proceed no further on the bill. This muſt have diſcharged 
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the W and the drawer. It is every day? 8 praftice for a 
diſhonoured bill to be thrown back upon the firſt indorſer; each in- 
dorſer taking back from his immediate indorſer what he bas paid 
on account of the bill, aud at the ſame time delivering up the 
bill to him, and the latter again throwing i it back on his immediate 


: indorſer till it at laſt arrives at the ſirſt indorſer. 2 4 Bey may arrange 


the matter among themſelves; and any one indorſer 1 may ſue the 


- acceptor. or -drawer inſtead ef any of the preceding indorſers, 
ſtriking out all the names upon the bill below his own. Accord- 


ing to the very perplexed report of the caſe of Joh ofon v. Kenyon, 


in 2 Wall. 262. (a), the firſt indorſee of a dilhonoured bill for 


1000 J. after receiving 232 J. from the payee Who indorſed it to 
ty and getting back the bill from Baldiyn 1 to whom he had 
indorſed it for value, and to whom he returned the money, re- 
1 the whole 1000. againſt the drawer; and on a motion 
Ion a new trial the verdict was confirmed : and very tightly. It 
- was nothing to the drawer how the indorſers arranged the buſineſs 
among themſelves. The point of notice ſuppoſed to be an ingre- 
dient in the caſe in Mr. Juſtice Buller s note did not ariſe. It was 
aſſumed that the drawer was liable. The queſtion, as far as I can 
collect it, was, Whether the. indorſee ſhould recover the whole 
1000 I. againſt the drawer, having received 2 327. upon the bill 
from the firſt indorſer? which is exactly our caſe: and it was 
held that he ſhould; 1 that he might recover for tue firſt indorſer 
the 2 321. which the latter had paid, and that the Defendant could 
have no reaſon to complain, for he only paid what he ought t to 
pay. If the acceptor had paid any thing on account of the bill, 
bad been otherwiſe: ſo much of the bill would then have 5 
ſatisfied, and at furtheſt the reſidue only could be recovered againſt 
the drawer (5). According to the two notes in Ld. Raymond and 
Strange, nothing could have been recovered i in that caſe againſt the 
drawer. But they are very ſhort notes; and poſſibly the rule 
may have been meant to be laid down 171 ia reſpect of payment 
by acceptors when. the bill is demanded. But whether that be ſo 
or not, they do not apply to this caſe; for they both ſpeak of the 
holder receiving 4 part- payment of the acceptor of a bill, or of 


the drawer of A promiſſory note who | 1s an acceptor:: : whereas the 


6 T 3 v. Searls; Co” Bl WE 6 659 So vf arge if bs l from 


| vil. J. obſerves, that the caſe of Jobnſon the drawer, the refidue only can be recorered 


. Kenyon is inaccurately reported in 2 Wil/; againſt the acceptor. . Pierſan v. Dunlop, 


| and. that de was pores to think that thes tobe 571. and Bacon. v. Cearles, i H. 


caſe 


— X 
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caſe now in judgment is a caſe where an indorſer has accepted a 1797. 
part of the bill from his indorſee, which in reaſon and juſtice, and www 
according to the conſtant courſe of buſineſs, and upon the authority 1 1550 
of the caſe of Johnſon v. Kenyon, will not prevent the whole bill we. ogy 
from being recovered againſt the drawer. 
The verdict is therefore to be entered for the Plaintiff 0 as he 

is certainly not connected with the firſt indorſer, will of courle be 

content with the balance due to him. 3 
Per Curiam, . Poſtea to the Plaintiff. 


Mr. Juſtice 558 was 6 abſent the whole of this Term from | 
| indipoſition. + he | 
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Don ex dem. Gunrnovs, Baronzfs DackE v. Maur 
Jaxs RoegR Dowager Lady Dacxs. 


The Judgment of the Court in this caſe (ante 250.) was affiimed 
by the Court of King's Bench. (See 8 Term Rep. 112.) 


' CrieToN D. Granand. 


The judgment of the Court in this caſe (ante 522.) was 
reverſed by the Court of King's Bench. (See 7 Term Rep. 67 6. 4 


e on the ſeveral W of HoLrorp, 
ö Jervorss, and Cavs, Bart. v. Orwav. 


The Judgment of the Court in this caſe (ante 570. ) was affirmed 
wy the Court of 1 s Bench. (See 7 Term . 399.) 


e The following Ru Court was omitted to be inſerted i in its 
| | ; proper order. 
e Michaeſmas Term, 37 GEORGE III. | 
Is Thurſday, roth November. 
4 04 TT-18 ORDERED, that from henceforth all perſons who ſhall become 
„ö 
1 ſpecial bail for any Defendant or Defendants i in this Court may 
IE x be permitted to juſtify themſelves in open Court, although ſuch 
perſons did not actually become bail before the time that notice for 
their juſtification was delivered to the Plaintiff ' attorney or agent, 
| „ Rule of this Court to the contrary notwithſtanding. 
5 „ | " James Eyre. 
5 . | F wi. - 4) 
c 5 F 4 Hx. Ark. 
0 : ; ; . x 5 7 
5 8. Rooks. 
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7 ABATEMENT, 


8. . No. 1, 2. 
. No. 1, 2, 3,4. 


ACTION ox THE CASE, 


i "SHS: No. 1. 
'Nu1$ANCE, No. 1. 
PLEADING, No. 24. 


I, * action on the caſe to recover damages 
againſt the leſſor of the Plaintiff in 


_ '& vexatious ejectment is not maintainable, 
Purton v. Honor, H. 38 Geo. 3. Page 205 
2. An action on the caſe will not lie againſt 
a2 party ſuing out a writ if he neglect to 
countermand it after payment of the debt. 
| Shiebel v. Fairbain and Another, E. 39 


Seo. 3. | RAE. 8 
3 At leaſt unleſs malice be averred, ib. 
ADMINIS TRATION, 


1. | The adminiſtratrix of an executor cannot 
- ſue for the double value of lands held over 

- after a notice to quit under a demiſe from 
the teſtator contrary to 4 Geo. 2. c. 28, 
5 Wg taking out adminiſtration de bonis 
«© Tingrey Widew v. 8 Trin. 38 


5 Jo. | | | 310 A 


— —.. 


1 


— 


— 


* dla 1. ou. 
1 as 


2. Even though the tenant” has attorned to 


2 89 8 Trin. 38 Geo. 3. Page 310 
| 55 ADMINISTRATOR, 
” | See EXECUTOR and ADMINISTR ATOR, 
ADMIR A LT Y, 
See Prrzs, No. I. 
7 AFFIDA v I 7, 


1. The Court of C. B. will never allow 4a 


ſupplemental affidavit except to explain an 
ambiguity in the, original affidavit, Green 
. Redſbatu, E 
2. A rule was diſcharged becauſe the affidavit 
on which the rule Ny was obtained, was 


not intitled in any Court, the words © in 


the” only 2 prefixed. Oft;rn v. Tatum, 


E. 38 Geo. 3 | 271 


3. An a to ſupport a rule N;/ for ſtay- 
ing proceedings on a bail-bond, ſhould be 
intitled in the action againſt the bail. Ro- 
berts v. Gidlins, M. 39 Gu. 3. 337 


1 


AFFIDAVIT TonoLd to BAIL, 


Ste BANK ACT, No. 1, 2. 
PracTice, No. 8, 9, 10. 


1. An affidavit to hold to bail made by a third 


38 Geo. 3- 227 | 


perſon 


35 An affidavit to hold to bail made in Ireland 


/ 


the deponent and the Plaintiff, Pieters 


| E the bank of England, excludes the poſſi- 


EY for him, and ſufficiently complies with 


ber Hzwinnex, No. 6. 8. 


perſon need not ſtate a connection between 


+ ..4 


and Another v, Luytjes, E. 37 Geo. 3. Page 3 L 
2, If an affidavit to hold to bail be intitled 
A. B. Plaintiff, and C. D. Defendant,” 
it is bad, and the Defendant may be diſ- 
charged on entering a common appearance. 1 
Hollis v. Brandon, E. 37 Geo 3. 36 


only two days after the paſſing of the bank 
act, 37 Geo. 3. c. 45. was held bad as not 
complying with its proviſions. Stewart v. 
Smith, M. 38 Geo. 3. 142 
4. A a ſupplemental affidavit was refuſed, 
1 
5. Bailable proceſs was ſued out previ- 
' ous to the paſſing of 37 Ge. 3. c. 45, 
which regulates the form of the affidavit 
to hold to bail; this proceſs was renewed 
four ſeveral times without any new affidavit, | 
and the fourth renewal on which the De- 
fendant was atreſted, was ſubſequent ts ihe 
paſſing of the above adt; and held na ob- 
jection to ſuch proceſs that it was founded 5 
on an affidavit not complying with the 
37 Ges. 3. e. 45. Crooks, One, Qc. v. Holdrvch, © 
A. 38 Geo. 3 | 176 
6. If an affidavit to boldto bail 15 intitled it 
is bad. Green v. Huy 38 Geo. * 


S. has made no tender to pay in notes 
bility of any other perſon having tendered 


37 Gro. 3. c. 4 5.J. 9. Wyatt ad Others 22 
Sime, A. 39. Gee. 3. 5 344 
8. An affidavit, to hold to bail, ſtating the De- 
fendant to be indebted . for damages award- 
ed, and for coſts and expences taxed and 
Allowed, ” is ſufficieptly certain, for it Will 
bs inferred. that the award and taxation 
were ſuch as will. ſupport the action. Jen- 
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7 An dent 0 held to bail \ Rating that | | 
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AGREEMENT, 
See Fr avups, Statute of, No. 3. 
PLEADING, No. 18. | 
ALIEN, Enzuy. 
See PRACTICE, No.1. 


r. A native of a foreign ſtate in amity with 


this country taken in an act of hoſtility on 
board an enemy's fleet, and brought to Eng. 


Land as a priſoner of war, is not diſabled 


from ſuing while in confinement on a con- 
tract entered into as a priſoner of war, 
CAR es v. ee, M. 38 Geo. 3. 
AY x ert 463 


AMENDMENT, 


See Bair. Paice, No. £; 
Common Recovery, No. 3. 
EviDENCE, No. 1.  - 


Verprcr, No. I. | 
I, Though there be not fifteen days between | 


| + the teſte and return of a captas, yet it is 


amendable. Davit, One, &c. Aſſignee of 
the Sheriff v. Owen and Another, Al. 30 G. 3. 


342 

2. One obligee in 2 a jointcbond haviog ſued 
out a capias againſt the obligor, and taken 

a recogniaance of. bail in his 'own name 
only, afterwards ſued out an original i in the 
name of both obligors, and then applied to 
the Court to amend. both che capias and 
recognizance; the Court gtanted the for- 
mer but refuſed" the yon” "Tabrum v. 


"Tenant, . 39 Gr. 3. 25 # 481 
AM ERICA, « 


* . 


ER | 1 


Nee 1250 90 * 


ANNUITY, 


F 2 Cos rs, No. 9. 


1. If an annuity deed contain proviſo that 
the grantor ſhall repurchaſe, the memorial 
of ſueh deed muſt ſtate the proviſo and the 


terms and conditions af redemption: if it 
only refer to the deed, and ſtate the annuity 


to be tedeemable on ſuch notice, terms, 
and. conditions as are therein expreſſod, 


e 


Another, 7. 37 Geo. 3. 
2. If any part of the 3 of an an- 
nuity be paid in country bank notes, the dates 

and times of payment muſt be ſet out in 


the memorial under 17 Geo. 3. c. 26. 


| Morris v. Wall, H. 38 Geo. 3. 208 
3. An annuity memorial, ſtating that the 
conſideration money was paid to 4. B. and 
C. © ſome or one of them,” is bad: though 
it appear that the money was paid on the 


day on which the deed was executed by 


85 them all 


Faux v. Anſell, 5 38 Geo. 3 


\ 424 © 


4. 11 Sara ths who have purchaſed an- 
nuities of J. agree to give up thoſe annuities 
on receiving a certain ſum of money, and a 


bond payable at a future day, they retain- 


ing their annuity ſecurities till the bond 


decomes pay able, the Court cannot under 


17 Geo. 3. c. 26. order any of the ſecurities 
ſo retained to be delivered up though they 
may be void. Sit Harry Goring, Batt. v. 
Melles, Clerk, E. 39 Geog. 395 
. At leaſt not unleſs. the creditors attempt to 


ſet them up again as annuity ſecurities on 


/non-payment of the ſtipulated ſum, or the 
bond proving bad. 5 
6. Semb. That after payment of the money 


and delivery of the bond to the creditors, 


their debt is ſatisfied, whether the bond 
prove good or bad. e, 
7. If a bond and warrant of attorney given to 


ſecure an annuity, be no otherwiſe noticed 


in the memorial than by way of POR 
| the annuity deed which is ſet out, it is not 
a a ſafficient compliance with 17 Geo. 3˙ c. 26. 
Van B aam v. Tſaacs, T. 39 Gro. 3. 451 
8. Nor can the Court refuſe to 3 on 


the ground of eighteen years having elapſed 


Ane the | n and the A rig: being dead. 


„ 


9. "The 6 cannot order ; an annuity bond 
to be delivered up to de cancelled for want 
of a memorial, put ſuant to 17 Gee. 3. c. 26. 
though it be void by the firſt ſection of chat 
. ene et Us. 55 Coleurne, E. 36 G. 2, 

482 


2 2 A 6 £5 44 1 


40. 9s Whether in ſuch a caſe bey would ; 
tb, 


Ke * on the bond 7 


. 


i 


4 
4 * Cosrs, No & 
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17 Geo. 3. c. 26. 7. I. ex _ Anſell and |, 
Page 62 


APPEARANCE, 977 55 
See Bait. 


PRACTICE, No. 23. 


APPURTE NANCES, 
See Dxvis8, No. I, 2, 3. 
| War, Right of, No, I, 


ARBITRATION, 


| See ATTACHMENT, No. 2, 3. 


CosTs, No. 1. 5. . c 
PRacrick, No. 5. 7. 43. 
I. The Court will not ſet afide an award on 
the ground of the witneſſes not having been 
examined on oath, if no ſuch objeclion was 


| made at the time of their examination, 


 Ridoat v. Pye, M. 38 Geo. 3. Page gt 
2. It is no ground for ſetting aſide an award 
that one of the Defendant's witneſſes was 
re- examined by the arbitrator after the evi« 
dence was cloſed on both ſides, and the 
Plaintiff's attorney gone, though by à dif- 
ferent teſtimony from what he gave at fiſt 
the arbitrator's opinion were influenced. 
_ Atkinſon v. Abraham, MA. 38 Geo. 3. 175 
3. Unleſs ſuch re- examination appear to 


| have been brought about by the manage- 
ment of the Defendant" 8 attorney. 


ib. 
A 8 SIGNMEN T, 
1. There is no fraud in the alſignee of a term 
aſſigning over his intereſt to whom he 
_ pleaſes, with a view to get rid of the leaſe, 
although ſuch perfon neither takes actual 


4- poſſeſſion nor receives the leaſe. 7. aylor 
v. « Sham and Others, E. 37 Geo. TL” "uy 
ASSUMPSIT, . 
| be Mover had and receives. 
[4 ATTACHMENT, 


EXECUTION, . 


by PRACTICE, No. 5. 


' PaisonER, No. 5. 
 VenDITIONI EXPONAs, No, 1, 
x Where 2 rule to bring in the body expires 


on the laſt day in the Term, the Plaintiff 
may at the riſing of the Court on that day 


move for an attachment for not bringing 
the body into Court, and fuch attachment 


„ 5 
8H 8 may 


— 


INDEX ro RE PRINCIPAL MATTERS. 


- anay iſſue on the [Allbailg' day. 'ptovided * 


bail ſhall not then be perfected, or the 


Defendant rendered in diſcharge thereof. 


Reg. Gen, Trin. 38 Geo. 3. Page 312 
2. An attachment for non · payment of a 
ſum of money purſuant to an award, cannot 
iſſue before a perſonal demand has been made, a 
Brandon v. Brandon, E. 39 Gee. 3. 3904 
3. Even though the time and place for the 
payment of the money be 4 in the 
. . 
4. No rule for an pan ſhall be abſolute | 
in the firſt inſtance. Cbaunt v. Smart, E. | 
36 Cen. 3. F 
: 7 Except for -pon- payment of coſts upon the 
0 N 's ollecatur. ib. 


5 ATTORNEF, 

a denen, . 

Fakertes, No. 3322 5 

4. The Court will not diſcharge an attorney | 
on a common appearance, unleſs he ſhew || 
that he bas practiſed within the ſpace of a 
Pear. Dyſon v. Birch, One, &. E. 37 Geo. 3. 


WE. ne et. t. Brooke vt Bryant, 7 Ver Ro. 25. 1 


4 
2. N If he ſhould not alſo late that he bas 
| had a certificate under 24 Geo. 3. c. 80. 
within that time? 1 5 5 
3. Delivery of an attorney” 's bill. is 3 | 
1 2 evidence on a taxation by the prothonotary 
. againſt an increaſe of charge in. a ſubſequent 
bill on any of the items contained in the ; 


| firſt, and ſtrong preſumptive evidence 2gainſt 1 
any additional i items, yy v. Botham, | 
49 | 


E. 37 Geo. 3. 1 2 
: 4. One admitted an attorney of C. 'B. (unleſs an 
attorney of K. B. or Solicitor of ny 1 4 
or Exchequer). muſt file his articles of clerk- 1 


ſbip with the ſecondary, together with | 


affidavits of execution, due ſervice and 


notices. Regula 1 K 7, * Gee. 3 . 
"OR pectin orie. 90. ] 


y % * . : 
16 C re 3 2 * 3? y 4 


by Av WANT, ET OS: A 


55 See Riyiicarion, No. 1, 2. 5 1 


Nr 


A v 0 W. Rx, 
See Cours, mo 75 3. 


f AUCTION, 
Cee FR AU os, Statute Ws No. 2. 


AUDITA QUERELA, 
89 BANK RU T, No. 11, 12, 13. : 


1. The Court will always give relief i in a 


ſummary way, where à party would be in- 
titled to it on an auditd querela Lijler, 


| One, Bev. Mundell, E. 39 Geo. 3. Page 427 


AUTHORITY, 


1. If a power of a public nature be einitred 
to ſeveral who all meet for the purpoſe of 
executing it, the act of the majority will 
bind the minority. Grinaley and * 
v. ad and Others, E. 3³ Gee. 3. 229 


AWARD, 


Sre ArgiTRATION. 


% | 5 8 : B ; 
B A LES 


be Arpa vir to hold to bail, No. +. 
. ATTORNEY, No. I. 

Bath Bondi 5 5 
BaxkRUT, No. 10. 
Fonte Laws, No. 1 
PLEADING, No. 21, 22, 23. 


. Tbe Court will not 181 a Defendant 


on a common appearance under the 346. 3. 
C. 9. S. 7. on the ground of the Plaintiff's 
 Treſidh ence in Helland. Peeters ard Another 
v. Laytjes, E. 37 Geo: 3 ee 

©. A Frenchwoman and 17 hulband * 

over to England, the huſband | gives her a 

power of attorney to tranſa@ his bulineſs, 

and goes to Hamburgh, the cohabits with 

5 z bother man, and trades on her own ac- 


Count with the Plaintiff by whom the is 
| arreſted ; under theſe circumſtances the 


Court will not diſcharge her on a common 
appearance on the ground of her coverture, 
"OO the TRE appear to have been 
4 Pk e e 


1 
* 


g * 


1 with it. De Gaillon v. V. H. 
> Page 8 


Carle, E. 37 Geo. 3. 
3: It is no odjection to bail that they are in- 


demnified. Neat v. Allen, E. 37 Geo. 3. 


21; 


5 Where bail are oppoſed and rejected and 


the Defendant is ſurrendered on the next 


day, he may juſtify new bail without pay- 


iag the coſts of the former oppoſition. 
* Holward v. Andr, E. 37 Geo. 3. 32 


5. If the principal be ſurrendered within four | 
days after the return of that writ, in which 
there is an effectual proceeding, it is ſuff- 
cient. Thus, if bail be ſerved with proceſs 


on his recognizance, and die before the 


guarto die poſt, and freſh proceſs iſſue againſt 


his executors, they have until the guarto 
die po of the ſecond writ to ſurrender the 


principal. 
ton and Another, T. 37 Ge. 3. 61 


5. Bail are not permitted to jultify who have | 


Meddrwſcroft, One, N. c. v. Cuts © 


been indemnified by the Defendant's attor- 


The Court rejected bail who had received 
2 verbal promiſe of indemnity from the 


2 ney. Reg. Gen. H. 37 Geo. . 


Deſendant s attorney, but gave time to my | 


| in freſh - bail, Ereenſill v. Hopley, 14 5 
38 Geo. 3. 103 
8. W here bail in C. B. is taken 1 a 
| judge” s order, each of the bail is liable to 


De double the ſum ordered, as well as,to double 


the ſum ſworn to, when taken by affidavit, 1 
9. The Court will not permit a Defendgat 


7 Dabl v. Jobnſan, H. 38 Geo. 3. 


to juſtify bail after an action for an eſcape 
e againſt the Sheriff, who has 
e to take a bail bond. Webb v. 
Matt he o, E. 38 Geo. 3. 225 
10. It is unneceſſary to give bail in error on a 


judgment | in debt, unleſs it appear that the 


action was brought on a ſpecific | oontract. 


Ableit v. Ellis, E. 38 n 
a. If a Def- -ndant. be arreſted by proceſs of 
k. B. and removed by habeas corpus to C. B. 


be may put in and juſtify bail in either. 


Court. Know!ys and Ahe v. Reading, 9 
LIP 311 | 
| 12. Bel were 18887 to juſtify after the rule 


Tyin. 38 Geo. 3. J 


INDEX To THE PRINCIPAL MATTERS. 
on the Sheriff to bring in the body had 


expired, on payment of the coſts of the op- 


Page 325 
13. If a man carry on his buſineſs at a lodg- 
ing in one place, and keep a houſe at 


another, notice of bail deſcribing him as of 


the former place is ſufficient, ib. 
14. The Court allowed the Defendant to 


Plaintiff to oppoſe them withoyt prejudice, 
Williams v. 3 M. 39 Ge. 3. 
334 

1 Wbere bail are a hon in and ex- 
cepted to the Defendant need not deſcribe 


them in his notice of juſtification. Eng- 
land v. Kerwan, M. 39 Geo. 3. 335 


16. The Court will not diſcharge a Defendant 
on a common appearance on the ground of 


Ts 480 
17. A Defendant cannot enter into the recog- 
pizance of bail. Reg. Gen. . 36 Geo. 3. 


18. But + of his bail ſhall bind himſelf in 


* | 


double the ſum ſworn TTT 


BAIL BOND, | 


See PRACTICE, No 8. 


. 


1. If a Defendant ſurrender himſelf, it is a 
ſufficient performance of the condition of 
the bail bond without putting in bail. Mad. 
docks and Another 1 v. een M. 39 ny 3. 


5855 5 325 
2. But he wat giv notice of ſuch ſurrender. 
. | 5 > ifs 


3. If bail be put in without any ; deſcription, 
one of whom proves to be clerk to an attor- 
ney, and the other a perfon in a low ſitua- 
tion, Plaintiff may take an aſſignment of 
the bail bond. Fenton v. Ruggles, M. 


239 Geo, 3 bs 
© BAIL PIECE, 5 

Ls 2 Court Md give” leave to "nga a 
5 Sat 26 miſnomer 


 pokition. e v. Berger, M. 39 Geo. 3 | 


| juſtify bail after an attachment had iſſued 
againſt the Sheriff, but gave leave to the 


infancy. Aadox v. Eden, E. 36 Geo. 3. 


660 
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miſnomer in the bail piece, | Gola 3 
4 Noah, E. 37 Geo. . 5 ber Page 31 


| 


"op Arripavir to hold to bal, No. 5. 7. 
PracTICE, No. 9, "40s 5 


1. An affidavit to hold to bail made in Ireland 

two days only after the paſſing of 37 Geo. 3. 
c. 45. baving omitted to comply with the 
proviſions of that act, a common appear- 
ance was allowed. Stewart v. Smith, IA. 


-; 436 Geo. 3. . 7 132. n. | 
2. And a ſopglemnenal aMhidavit was refuſed. . 
ib. 

B AN NK E B, 


Se Consic ng ENTS. 


 ParnrweRs, No. 1, 2. 
'BiLLs of Erenanos, No. iy 


BANKRUPT, 


5 Coneoririon, Deed of, No. 1. 
Cos rs, No. xc 
PARTNERS, No. 1, 2. 
PnxisoxER, No. 2, 3. 


— 


1. If an order for the delivery of ! in the | 


hands of a third perſon be given to an 
uncertificated vankrupt in payment of a 
debt acerued ſubſequent to his bankruptcy, 
| hen may maintain trover for them. Fowler 
Fe "Down, E. 37. Geo. eee | 44 
(Vid. et. Webb. v. Fax, 7 Term Rep. 391. ) 

2 If the furniture of a coffee · houſe be taken 
in execution by a creditor, and without 
being removed be let by him to the keeper 
of the coffee · houſe, who becomes bankrupt 

While in poſſeſſion of it, the aſſignees may 
ſeize it under the 21 Fac. 1. c. 19. % 11. 
en v. Biggs and Another, 7. 37 Gee. 3. 


* If : a man be the al 3 of 10 
And appear to have the order and diſpoſiti tion 
of them, be muſt be underſtood 10 have 


taken upon himſelf “ the ſale, order, 
und diſpoſition,” within the meaning of 


21 Fac. 1. 4. 19. ＋. „ 87 
e it, is ae evdene of . | | 


14 


82 


2 „ 6 


but ſuch evidence as may be 71 th, 


Page 88 


5. A., a dyer, having purchaſed a plant of B., 

- and being unable to pay the purchaſe- mo- 
ney, re-ſold it to B., who never took 
actual poſſeſſion, but demiſed it to him for 
three years; during that time 4. became 
bankrupt, and the aſſignees having ſeizcd 
the plant in his poſſeſſion under 21 Fac. 1., 
it was held a good defence to an action of 
trover brought againſt them by B. Bryſon 


v. Wylie, H. 24 Geo. 3. B. R. 


83. n. 


6. If any one of the creditors, though without 
the privity of the bankrupt, be induced by 
a 2: to ſign the certificate, it is void. 
Holland v. Palmer, M. 38 Geo. 3. 


95 


| 7. If a Plaintiff become bankrupt aſter a non- 


ſuit at Niſe Prius, and before the judgment 
of non-ſuit, the coſts of the non. ſuit are a 
debt proveable under the n Watts 
v. Hart, M. 38 Geo. 3. 
8. It is no objection to a commiſſian of bank- 
ruptcy that it was ſued, out with intent to 
defeat a previous execution, if no colluſion 
appear on the part of the bankrupt, Men- 


- 134 


þ ham, N gnee, Sc. v. 8 2 390 G. 3 


369 


9. If a ereditor accompany the- Sheriff offi- 
cer in levying an execution which i is after- 


wards avoided by a commiſſion. of bank - 


ruptcy, trover may be maintained againſt. 
g the former by the aſſignee, though he has 
never received either rr K or their 


value from the Sberiff. 


10 ib. 


10. The Court will not an a common ap- 


pearance to be entered on the ground of the 


- Plaintiff having proved his debt, and been 
- choſen afbgnee under 2 commiſſion of bank- 
ruptcy iſſued againſt the Defendant, | Hill 


V. Reeves,, E. 39 Geo. 3. 


424 


11. If a ff. fa. iſſued againſt a bankrupt be. 
fore certificate obtained be not Executed till 
after, the Court will order the goods to be 
reſtored, even though he has not pleaded 
bis certificate according to 5 Geo. 2. c. 30. 


1 7. Lifter, ns Fes *. ee E. 


£ WS 57 en 3% 


39 Geo. 3. 


427 


12. For the Court will wen WIR that relief 
in a ſummary way, which might 16 ob- 


| tained by audits ROE" 


—_.. 


7 7 1 b 
* 24 * 
ies #2: 
x 


* 
4 *. 


7 


. ib. 


© 
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73. But if any thing be alleged to invalidate | 
the effect of the certificate, the Court will 
direct a trial on the plea of bankruptcy. Liſ- 


er, 7255 Sc. v. Mundell, E. 39 G. 3. 
Page 427 


14. An action againſt 'a bankrupt who has | 


obtained his certificate under a ſecond com- 
miſſion, on a cauſe of aRion accruing pre- 
vious to his ſecond bankruptcy, may be 
maintained before a dividend has been 
made, or the period for making it allowed 
by 5 Geo. 2. c. 30. J. 37. is elapſed, if eui- 
dence be adduced to ſhew that it is not 
probable from the ſtate of the effects in the 
. hands of the aſſignees, that the bankrupt 
will be able to pay 259. in the pound. Fel/; 
v. Ballard, * 39 o 467 


BANKRUPTCY, Plea of, 


— 


Bee PLEADING, Nao, 21, 22, 23. 
PRACTICE, No. 3. 


BARON awvp FE ME, 
72 dee Bail, No.1. Powen, No. 1, 


1. Defendant's wife having committed adul- 
tery, be left her in his houſe with two chil- 

_ dren bearing his name, but without making 

any proviſion for her in conſequence of the 

ſeparation; ſhe continued in a ſtate of adul- 

tery: held that the huſband ſhould be liable 

for neceſſaries furniſhed to her unleſs it ap- 
peared that the Plaintiff knew or ought / 


to have known the circumſtances under | 


which ſhe was living. Norton v. Fax in, ; 
£. 38 Geo. 3. 985 226 


2. It ſeems that a woman living apart from 


"her huſband in a ſtate of adultery, is liable 


on her own contracts, though ſhe has no 
ſeparate maintenance. Cox v. Kitchin, M. 
309 Ges. 3. g 338 
3. If the huſband reſide 1 and the wife 
trade and obtain credit in this country as a 
feme ſole, ſhe is liable for her own debts. | 


= 228 5 v. Blogs MH. 39 Geo. 3. 
35 


B 11 L 12 Dei 105 of, 


Ses ATTORNEY, No. - . 


BILL or EXCEPTIONS, 
1. A bill of exceptions being no part of the 
record in the Court below, is not to be in- 
cluded in the taxation of coſts there. Gard- 


ner v. Baillie, E. 37 Ges. 3. Page 32 
BILL or L AD ING, 


See Cos IGN MEN T, No. 1. 


BILL er PARTICULARS, 


Sie PRACTICE, No. 35. 


BILLS or EXCHANGE any 
PROMISSORY NOTES, 


See PARTNERS, No. 1, 2. 


PLEADIxd, No. 25. 

1. A note payable on F with intereſt, 
dtawa by A. in favour of B. as a ſecurity 
for a debt, was by him indorſed to C. for 
the ſame purpoſe: after the indorlement, 
it paſſed backwards and forwards between 

B. aad C. ſeveral times, and previous to its 
being ultimately depoſited with C. he re- 


ceived an intimation from B. not to nego- 


tiate it, as the latter would want it when 
he ſettled accounts with A.; held that C. 
could not, after a ſettlement of accounts 


\ betueen 4. and B. without a-re-delivery of 


the note, recover on it againſt 4. Reberts 


and Others, Aſi, ignees, Se. v. Eden, E. 
39 Geo. 3. 398 
2. For it was depoſited as a pledge, and 
therefore ſubject to the ſame equity as if 
remaining in the hands of the original payee. 
ib. 1b. 
3. If J. depoſit bills indorſed in blank with 
B. his banker, to be by him received when 


due, and the latter raiſe money upon the 


bills by pledging them with C. anotber 
banker, and afterwards become bankrupt; 


A. cannot maintain trover againſt C. for 


the bills. Collins v. Martin, EI. 37 Ge. 3. 


648 
4. Notice of non-payment of a bill by the. 
acceptor need not be given to the drawer, 


if the latter have no effects in the hands of 
the former; ; though the indorſer have. 


alu v. Sr. Ruintin, H. 37 Geo. „ 682 


81 „C ͤ i Ys os 


rr reer n 


1. 


8.1 If the holder, after proteſt for non-pay- | 


ment and notice to the drawer, forbear to 
ſue the acceptor, the drawer is not thereby | 
diſcharged, IWalwyn v. St. Quintin, H. 
37 Geo. 3. 59 5 
| 5 So after proteſt only, if the drawer be not 
entitled to notice. ib. . 

7. Secus, before xroteſt, or r if the holder take 
fecurity from the acceptor after proteſt. 
IDs + | ib. 


28. If the W ears 3 of the 
indorſer, he may ſtill recover the reſidue 


-againſt the 19 if not the whole. 16. ib. A 
4 ' 6 


BISHOP, 


See ProntITION, No. I, 2, 3, 4. 


BOND, 


Jes ConDITION, No. 1, 2. | ol 


\EXECUTORS and ADMINISTRATORS, . 
No. 4. Een . 85 | 
'Evipence, No. 5, 6. Fu 
 IrLgGAL CONTRACT, No. 5. 
2 PLEADING, No. 26, 27. 
RErLEVIx, No. 2. 4. . 


1 The Court will ſtay proceedings on a ſin- 


principal and coſts, without intereſt, Hogan 
v. Page, M. 39 Geo. 3. | 337 
2. If the obligor of a bond after notice of its 
being aſſigned, take 2 releaſe from the 
obligee, and plead it to an action brought by 
the aſſignee in the name of the obligee, the 
Court will ſet the plea aſide. Lab v. Legh, 
7. 39 G0. 3. N 447 


3. Nor will they under theſe. circumſtances 4 


allow the obligor to _ payment of the | 


bond, ib. | mu 4 
See TREATING ACT, No. 1. ; 
BYE LAW, 
Doe PuraDiNG, No. I 3 14. J 
8 5 . 11 ö 
FCC | 
WE Os. "ORNAL"ACT, 5 
i „ 
It Coors, No. 5. ; by 
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Page 652 | 


1. If the lord of the manor plant trees on a 5 


gle bond on payment by the obligor of F 


2. Nor that the warrants of attorney of the 


4. No c common recovery OT 8 mall be ſuf- | 


#. . | ; > : 3 
dla | > 83 


See ATTORNEY, No. 2, 


+ BABHAYELS No. 6. 


CESTUY QUE TRUST, | 
See: PLEADING, No. * 


See TorL. * | 


DAY, COGNIZANGE, 


See REPLEVIN, No. I, 1 3 


COMMON, 


aommon, the commoner bas no right to 
abate them, though there be not a ſuffici- 
ency of common left: his, remedy is by 
action. Kirby v. Sadgrove, in Error, E. 
37 Ge 3+ Page 13 
2. But if the lord ſo plant as to d:/rcy the 
common, ſuch an act would be conſidered 


as a nuiſance, and the commoner might 
Abate. ib, ib. 


COMMON' RECOVERY, 


1. 82 no objection to the paſſing a common 
recovery that the order of the names of the 
vouchees in the præcipe at bar, varies 
from that in the dedimas, Lang v. 
Wadhouſe, E. 37 Ges. 3. 31 


ſeveral vouchers are on ſeparate pieces of 
parchment. ib, | tb, 
3. The Court will give leave to amend a 
miſtake in the writ of entry in a common 
. wack v. Pead, 4. 38 Geo. 3 A 


| is 37 
fered to paſs unleſs the taking of the war- 
rants of attorney be before one of the Juſtices 
or Barons of the Courts at Vęſiminſter, or 
one of the Serjeants at Law, unleſs an affi- 
davit be filed ſtating that the commillioners 
taking the ſame, are, to the beſt of the De- 
- fendant's information and, belief, either bar- 
riſters of ſive years ſtanding, or ſolicitors 
or attorneys of ſome of the Courts at He- 
nig, the Judges of the Sport. of Seſſion 
9* e eis and | 


1 


and Excheqner, or advocates and clerks to 
See EVIDENCT, No. 5. 


INDEX TO THE PR 


the ſignet of five years ſtanding in Scotland, 
. Gen. MH. 39 Goo. 3. "To 362 | 


COMPOSITION, "Deed of, +; 


"6 + 06 creditors of a bankrupt entered into 


a deed of compoſition to receive 8 5. in 
the pound in full diſcharge of their debts, 
and agreed to releaſe every thing beyond 
that to the bankrupt, and join in a petition 
to the Chancellor to ſuperſede the com- 
miſſion; one of the ereditors having two 
diſtinct debts due from the bankrupt, for 
one of which he held bills to the full 
amount, received his dividend of 8 „. in the | 
pound on both debts, and then recover- 
ed on ſome of the bills; held that 
the bankrupt was entitled to ſue for the 
money ſo obtained on the bills in an action 
for money had and received. Stock v. Maro— 


ſen, Trin. 38 Geo. 3. 
co N DIT ION, 


See PLEADING, No. 26, 27. 


1. If the condition of a bond be to render 2 - 


perſon in execution who has once been diſ- 
charged, it is void, Da C fa v. Davis, E. 


38 Geo. 3. \ 242 


2. If a condition be to do one of two o things; 


and one become impoſſible, it is no excuſe 
for not performing the other, ib. 10. 
CONSIGNMENT, 


4. A. of Liverprol, wiſhing to draw on the 


banking-houſe of B. in London to a large 


amount, agreed among other ſecurities 
given to conſign goods to a mercantile 
houſe, conſiſting of the ſame partners as 
the banking-houſe, though under the firm 
of B. and C.: accordingly he remitted the 


286 


1 | | 
cCoſts of the arbitration, and of making the 


1 


INCIPAL MATTERS, * . 
CONTRACT, 


ILLEGAL ConTRacT. 


COPYHOLD, 


See CusTOM, No. I. 
PLEADING, No. 16. 


CORPORATION, 
See MisNxomgn, No. 1, 2, 3. 
PLEADING, No. 13. 


See Bair, Ne. 4. 
Baxkkurr, No. 7. 
BILL of ExcEPTIONs. 


REPLEVIN, No. 3. 


1. The general term coſis in a rule of re. 
ference to arbitration does not include the 
colts of that reference. Brady v. Tunſiow, 


E. 37 Ges. 3. | Page 34 
2. A pauper as ſuch can never pay coſts. 
Rice v. Brown, E. 37 Ges. 3. 39 


2. Semble, that he may receive them for the 
defaults of his opponent. ib. ib. 


4. If he miſbehaves himſelf the Court will 


diſpauper him, and ſo make him liable to 
colt. 6. 3 ib, 
6; If an arbitrator award among other things 
that each party {all pay a moiety of the 


ſubmiſſion a rule of Coutt, and one party 
in ordet to get the award out of the hands 
of the arvitrator pay the whole, he may 


| have an attachment againſt the other patty 


if he refuſe to pay his who & Hicks v. 
Richardſon, A. 38 Geo. 3. v3 
6. The Court will not flay proceedings till 
ſecurity is given for the coſts in an action 


invoice of a cargo, and the bill of lading 


indorſed in blank to B. and C.; but the 


cargo was prevented from leaving Liver pos! 
by an embargo; 4. then became bankrupt, | 
'being conſiderably indebted to B., and the. 


cargo was delivered to his aſſignees by the | 


captain: held that B. and C. might main» - 
"tain trover for it againſt the latter. Hai!lz 


x Smith in Ws 4¹. 37 Ge. 3. 


by a foreign ſeaman ſerving, on board an 

+ Engliſb ſhip. Jacobs v. Stevenſor, A. 
38 Ge 3. i 96 
7. A rent charged on the rates by a canal 
an 28-3 compenſation for damage done to 
land, is not within the 1 1 Geo. 2. 4. 19. 
7. 22. 7 as to ene an avowant to double : 
colts, 


$04 


N 10 THE prrnbioar, MATTERS. 


3 Ln Company v. Cowell | 
Page-213 | 


and Anither, H. 38 Geo. 
8 Nor is any vent charge. ib. 
9. The Court ſet aſide a judgment and war- 


rant of attorney, given to ſecure an annuity 
ſot a dt fect in the memorial without coſts, 
becabfe it Was the caſe of an executor. 
Dickenſon, Executor, &c. v. Boyne, M. 
5 
40. 4, ſucd as -ex-cutrix of B. on 2 pelicy 


— 


39 Geo. 3. 


effected by B. in his life-time, in which he 


was jointly intcreſted with C. and D. now 
living; 4. being non · ſuited, held that ſhe | 
' . was entitled to the privilege of an execu- 


Miiton, Er- - 


trix to be exempt from coſts. 
ecutriæ v. . Hamilton, 7: 39 Geo. 3. 


COVENANT, 


PARTY WALL, No.-2. 


445 


I. If a leaſe: for ninety-nine years, determina- 


ble on three lives, be conveyed in truſt for 


A. for life, and V. covenant to uſe his utmoſt | 


- endeavours as often as any ofthe perſons on 


; whoſe lives the premiſes are held ſhall die, 


to renew- the ſame by, purchaſing of the 


lord of the fee a new life, in the room of 
ſuch as ſhall fail, it is no breach of the 


covenant, if upon one of the lives failing, 
be procure a rene wal upon his own life. 
. Scudamore and Others v. Stratton and Others, 
T. 39 Gu. 3. 455 
2. Performance pleaded otherwiſe than in the 
terms of the covenant is bad even vn gene- 


ral demurrer. ib. 
3. Under a covenant. by a leſſee of a coal- 


mine to pay a moiety of all ſuch ſums 3 


5 money as the coals there raiſed /hall fell for 


at the pit's mouth, the leſſee was held liable 
3 pay a moiety of the money, which the 
_ .coals, though ſold elſewhere, would have 
produced at the 8 mouth. Clifton v, | 


Gerrard, H. 30 Geo. 3 (Reverſed on error, 


7 TEA Reps 646: ) 
'COVERTURE, 


e Bait, No. 2. | 
Ben and Faves, pioneer eee 


4 the ground of reſidence was refuſed. $111h 


| See Evipexce, No. 8. 
1. It ſeems that a cuſtom for the homage to 


ib. 5 


522 


« 4 L | 
1 — Ser Comrostriox, Deed of, No. 5 


COURTS, 


1. ' The Courtwill not refuſe leave to enter a 
ſuggeſtion under the 22 Gee. 2. e. 47. on 
the ground that a Court of Conſcience has 
no authority to try a queſtion of bankruptcy, 

 Keayv. Rigg, E. 37 Ces. 3. Page 11 

2. A Defendant is not lizble to be ſued in 
the county court for a debt not ariſing 
within the county, though he be reſident 

therein. And a ſuggeſtion applied for on 


v. O' Kelly, T. 37 Geo. 2. 75 
3. The juriſdig ion of the Court of Conſci- 
ence does not extend to contracts made on 
tbe high ſeas. . v. qi. FE. 38 
Geo. 3. ; 223 
4. The Court will not allow a foggefticn for 
double colts under 23 Geo. 2. c. 33. where 
the original debt being above 40 5. has by a 
balance of -accounts been aber below 
that ſum, 16. ib, 
5. If an attorney ſue as a common perſon, 
| the Court will give the Defendant leave to 
plead that the cauſe of action aroſe within 
the juriſdiQion of the Court of Requeſts, 
_ together with other matters. 7. agg v. Ma- 
| dan, I. 37 Gag. 829 


E 


} 


CUSTOM, 
PLEADING, No. 16. 


aſſeſs a compenſation in lieu of a heziot to 
be paid by an in- coming copyholder on ſur- 
render or alienation is not good, Parkin 


v. Ne 38 Geo, Is. 282. 


1 5 


18 DECLARATION, 
1 ee Palsonkx, No. 4+ 


DEED, 


4 


e No. 4. 
DE 


. 
1 4 » ” 
1 - 8 . 


DE IN j URI A, &c. Plea of, 
Si PrRAIVo, No. 9, 10, 11, 12. 
DEVASTAVIT, 


See Exkcurox and ADMINISTRATOR, 
No. 1. 


D EV ISE, 
Se Way Ricnr of, No. 1. 


1. Lands uſually occupied with a houſe will 
not paſs under a deviſe of ea meſſuage 


with the appurtenances,” unleſs it clearly 


appear that the teſtator meant to extend 


the word © appurtenatices,” beyond Its 
technical ſenſe. Buck d. ally v. Nurton, 
7. 37 Geo, 3. Page 53 
2. ee if that do „ they may paſs, ib. 
287 


3. The word «« appurtenances” will carry 


orchards. 15. . 
4. A. deviſed all his freehold and leaſehold 
| eſtates © to B. and the iſſue of her body as 

tenants in common, but in default of ſuch 


iſſue, or being ſuch if they ſhould all die 


under twenty- one and without leaving iſſue” 
then over; held that all the limitations 
ſubſequent to that to B. being contingent, 


the remainders in the freehold were barred. 


by fine and recovery, but that the leaſehold 


veſted in the remainder-man on the death 
, of B. without iſſue, Burnſall v. Davy and. 


Others, H. 38 Geo. 3. „ 
I Teſtator deviſed all his freehold leaſe- 


| hold, &c, eſtates” to A. in fee, provided 
5 "that if B. ſhall have * any ſon or ſons,” 


then “ to ſuch male iſſue as B. ſhall have [ 


N 
* 


when A. attains twenty-one,” but 4. to 


have the rents and profits of the eſtates till 


he attains twenty-one : 
clauſe he gave © all the reſidue of his real 
and perſonal eſtates whatſoever, not before 
diſpoſed of to 4. his heirs, &c. for ever.” 
B. had one ſon who died before A. attained 


by a ſubſequent 


4 


twenty-one, and a ſecond who was born | 
| three weeks after that period, Held that the | 


| firſt ſon took nothing, but that the ſecond 
1 took an eftate in tail male. I hilelocte, 


67? 


8 


INDEX TO THE PRINCIPAL MATT ERS. 


Adminiſirater, &c, v. Heddon and Others, 
E. 38 Ges. 3. Page 243 


6. Deviſe to the teſtator's ſeven ſiſters, ſhare 


and ſhare alike ; on the death of any. of 
them her ſhare to go to her firſt and other 


ſons in tail, and for default of ſuch ſons, to 
her daughters 2s tenants in common; -in 


caſe of any of the ſeven fiſters dying without 
iſſue, or ſuch iſſue dying under twenty- | 
one, the ſurviving ſiſters to take her ſhare, 
and if all the ſiſters ſhould die without iſſue, 
or ſuch iſſue die under twenty-one, then 

cover; held that the words for “ default of 
ſuch ſons,” did not make the remainder 


to the daughters contingent, which took 


effect notwithſtanding the birth of a ſon. 


Doe d. Dacre v. Dacre, E. 38 G. 3. (affirmed 
on error in K. B. 8 Term Rep. 112.) 250 


7. Teſtator deviſed in fee to P. D. his bro- 
ther for life, and after his deceaſe to G. P. 
his neice ſor liſe, then to truſtees to pre- 
ſerve contingent remainders, and after the 

| deceaſe of P. D. and G. P. 4 in truſt for 
the uſe of the firſt ſon of G. P. and his heits, 
and for want of ſuch iſſue to the other ſons 
of his neice, and their heirs in ſucceſſion, 
and for want of ſuch iJue male, then to the 
daughters of GC. P. and for want of ſuch 

iſſue over; held that the words or want 
of ſuch iſſue male, made the remainder to the 
daughters contingent, and that it was 
therefore defeated by the birth of a ſon. 

| Keene d. Pinnock et ux. v. Dieben, B. R. 

MA. 23 Geo. 3. 254 u. 


8. Deviſe to S. N. ſon of J. and 4. NM. for 


life, remainder to truſtees to preſerve con- 
tingent remainders, remainder to the firſt 
and other ſons of $8, N. and their beirs 
male; for default of ſuch: iſſue to the uſe of 
the daughters of T. and M. NM. and for de- 
fault of f fuch iſſue to the ufe of the, right 
heirs of T. NM. for ever; held that the word 
<& ſuch” referred to the daughters of T. and 
21. N. before-mentioned only, and reſtrain- 
'ed the limitation to them to an eſtate for 
life. Denn d. Briddon Brix, v. Page and 
Another, B. R. M. 23 Ges. 061. 


| 9. A. after giving a liſe eſte in eettain'copy- 


e g 2 


” MES. 


INDEX 10 THE PRINCIPAL MATTERS. 


-reſt of my lands, tenements, and heredi- 
-taments, either freehold or copyhold, what- 
ſoever and whereſoever, and, alſo all my 
goods, &c, after payment of my juſt debis and 
funeral expences, | give, deviſe, and bequeath 
the ſame unto my wife S. C.“ held that 
under this deviſe S. C. took a fee. 
d. Aellir v. 9 in Error, M. 37 Ges. 3. 
Page 558 
10. 4. ſeiſed in fee of the manors of Stanford, 
e. and alſo of the manors of Swinford 
and South Kilworth, entered into marriage 
| articles to ſecure a joiature to his intended 
wife upon the above eſtates, and to make 
| proviſion for younger children, and agreed 
- to ſettle the S/anford eſtate upon bis eldeſt 


: ſon in ſtrict ſettlement, ſubject to part of 1 
See PRACTICE, No. 4. 15. 


ſuch jointure and proviſion, He then de- 
viſed thoſe eſtates in caſe he ſhould happen 
to die without iſſue, and ſubject to ſuch | 
| Jointure as he might make, to the leſſors of 


the Plaintiff for five hundred years upon the | 


| truſts therein expreſſed. Afterwards by 
| ſeparate deeds of leaſe and releaſe, he 
| conveyed, fuſt, the Stanford eltate, to 
truſtees in fee, to the ufe of himſelf in fee 
till the marriage, with divers limitations in 
purſuance of the articles, and ſubject to a 
term of five hundred years for ſecuring part 
of his wife's jointure to the uſe of himſelf | 
in fee; ſecondly, the Swinford and South 
Kilworth eſtates to truſtees in fee to the uſe 
of himſelf in fee till the marriage, to the 
uſe and intent that his intended wife ſhould 
take the other part of her jointure thereout 
| it ſhe ſurvived him, and after his death, re- 
-  mainder to truſtees for five hundred years to 
ſecure ſuch jointure, remainder to himſelf 
He afterwards married and died 
Held that the will was re- 


in fee, 


voked as to be th eſtates by the deeds of | 


_ ſettlement, though they were confiſtent with 
the previſions of the will, and though the 
deviſor took back the eſtate, he parted with 


dy the ſame inſtruments. Googvitle d. Hel. 


od and ales, v. n M. 37 Geo. 3. 
„ 
14. Held allo, that the lanes eſtate was not 


.excepte] from this revocation by the cir- 


4 


holds to B X Geviſed as lle « All the | 


Denn | 


' _ cumflance of the conveyance of that eſtate | 


| ta the truſtees being merely for the pur- 
poſe of creating a term to ſecure the wiſe's 
jointure. Goodtitle, d. Holford and Other, 
v. Otway, MA. 37 Geo. 3. Page 576 


DISCONTINUANCE. 


1. Aſſumpſit againſt three; two pleaded a 


debt of record by way of ſet- off; the Plain- 


tiff replied nul tiel record, and gave a day 


to the two Defendants, but entered no ſug- 


_ - geſtion reſpecting the third ; held on de- 


murrer, that the action being diſcontinued, 
judgment muſt be given againſt the Plain- 
tiff, even though the Defendants” plea were 
bad. Tirppet and Others v. May and tw 
| Others, E. 39 Geo. 3. 411 


' DISTRINGAS, 


1. If a diſtringas be returnable, on the laſt 
day of Term, the Plaintiff at the rifing of 
the Court may move to increaſe ifſues on 


the alias or pluries diſtringas to be iſſued 


thereupon on the following day, in caſe no 


appearance ſhall then have been entered. 


Reg, Gen. Trin. 38 Geo, 3. 312 


2. So where iſſues have been levied on ſuch 


diſiringas, he may at the riſing of the Court, 
move ſor leave to ſell ihe iſſues to pay the 


colls of the di ſtr ingas, ib. ib. 
DIS TP U * BAN C E, 


See 1 No. 1 
Tor. 


E 
\ 


EAST INDIA COMPANY, 


See Tabs. : 


ILLEGAL ConTRracr,; No. 5. 


| 7. The excluſive right of trading to the Zo/7 


Indies granted to the  Eoft India Company 
by 9 & 10 Will. 3. has never been put an 
end to, and every infringement of it is a 
public wrong. Camden and Otters v. An- 


durſon in Errer, E. 38 Geo. 8 272 


2. Though ſuch parts of 9 & 10 Will. 3. as 


„ inflited 


INDEX ro THE PRINCIPAI MAT TERS. 


inflicted bee Sc. were e by 5 


33 Geo, 3. c. 52, and though the latter act 
ſays, that “no acts, or parts of acts there- 
by repealed, ſhall be pleaded or ſet up in bar 
of any action, Sc. yet it is competent to 
under- writers who have ſubſcribed policies 
on ſhips trading to the Ea Indies in con- 
travention of 9 & 10 Will. 3. to avail 
themſelves of the illegality of ſuch trading, 
in an action brought on the policies. Cam- 
den and Others v. Anderſon in Error, E. 
38 Geo. 3. Page 272 


EAST INDIES, 


Ser IDIA. | . 576 | 


EJECTMENT, 
See PRACTICE, No. 34. 36, 37. 
. If a declaration in ejectment be ſerved 
upon a tenant; and his landlord be admitted |. 
to defend, the Plaintiff can only recover 


| ſuch premiſes as the tenant is proved to be 
in poſſeſſion of. Fenn d. Blanchard v. 


. A. 37 Gee. 3. 


ELECTIONS, 


Ses TREATING ACT, No. 1. 
ER RO R, 


See Bair, No. 10. | 
 ExCHEQUER FREIE». Court of. 


ERROR, Warr or 


See New TRIAL, No. 5 1 
PRISON ER, No. 2. 8 
SUPERSEDEAS. 


15 ESCAPE, 


$e Evipence, No. 3, 4- 9- . 
PLEADING, No. 19, 20. 


ſs if a Sheriff 's officer having taken a priſoner | 
in execution permit him to go about with a 
follower of his before he take him to pri- 

| - Jon, it is an eſcape. Benton v. Sutton, . + 
5 $2: Geo, 1 24 
2. Qu. Whether it RAT not-have bens an 


. eſcape alſo if the officer himſelf had accom- | 


- him? 1b. ib, | 
3 


4 R 


EVIDENCE, 


See EJECTMENT, 1 
. Inquiry, Writ of, No. 2. 
New TRIAL, No. 3. 
VARIANCE, No. 6. 


1. Delivery of an attorney's bill is concluſive 
evidence, on a taxation by the prothonotary, 
againſt an increaſe of charge in a ſubſe- 
quent bill on any of the items contained in 
the firſt; and ſtrong preſumptive evidence 
againſt any additional items, Loveridge v, 
Buham, E. 37 Geo, 3. Page 49 

2. In an action on an attorney's bill, the Ni/7 
Prius roll is good primd facie evidence that 
the action was not commenced till the ex- 

piration of a month after the delivery of 
the bill. ebb v. TI, E, 38 Gee, 3. 

263 
3. In eſcape againſt the Sheriff if the Plaintiff 


aver in his declaration that J. S. was ar- 


reſted “ under a writ indorſed for bail by 
virtue of an affidavit now on record,” he 
muſt produee the affidavit in evidence, 
though the latter part of the averment was 
unneceſſary. Webb v. Herne and Another, 
Sheriff of Middiejex, T. 38 Geo. 3. 281 
4. Secus if the declaration only ſtate that a 
writ was ſued out, indorſed for bail. Semb. 
1 3 2 


5. If the abandonment of a contract be made 


the ground of an action, it is not competent 
to the Plaintiff to ſhew that a contract has 
exiſted and been abandoned without proving 


the ſpecific contract. Malter v. Conſtable, 


7. 38 Geo. 3. MO TE 


6, In debt on bond, if one al the atteſting 


_ witnelles be dead, and the other beyond 
the proceſs of the Court, it is ſufficient to 
prove the hand-writing of the witneſs 
that is dead, Adam and Wife, Exucutrix v. 


Kerr, 71. 39 Geo, 3. 360 
7. Qu. Whether evidence of a 1 in 


Jamaica to execute bonds by ſubſtituting a 
maik with a pen for a ſeal, be admiſſible in 


ſupport of a declaration on a bond ſealed, 
&c, ? ib. | 360 


8, Evidence that the homage have been ac- 


cuſtomed to aſſeſs a certain ſum of money 


as 


— 
—ꝙ)wH— e — — ———ñä —— ——— — 


— OD 5 Wy x 


' . 
7 o 
A 
1 
IE 
s\ 
1 
FM 
* 
$ 
T8 
: 
'T 
1 
| 
- 
$19 
. 
it 
£ 
1: 
1 
i 
4 : 
5 
15 
\ | 
$1! 
1 
1 
Ty 
4 
1 
i 
: 
Vit 
; 
| 
11 
te 
j 
} 
I 
19 
1 
[ 
f 
111 
| 
1 
. 
B14 
} 
oth 
nn 
1 
i 
e's 
it 
12 
1 
it! 
if! 
1! 
an 
mn 
{i 
HI 
ITT? 
. 
1 
4 
it 
1 
ith! 
8 1 
14 
+4391 
"'t 
AN 
ty 
1 
1330 
| : 
1 
197 
: Wh 
1 
1 
1 
7 
if 
it 
tit 
it 
1 
I. 
Intl 
T3 
i”! 
» Ts 
17 
"ni 
- 4 [ 
} 
| 
i 
} 
| ' 
Wy 
: ' 
11 
e 
N. 
5 i 
s |: 
* | 
8 | 
's, 
1 
; "I! 
1 
if! 
1 
141 
[ 
zi 
: 
| 
q 
- * i! 
IS | 
| | 
| 
1 
4 
* . 
4 5 
; 
jj 
3 
£ 


, 


2. Por the foture the intereſt allowed will be | 
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INDEX To THE PRINCIPAL MATTERS, 


as @ n upon alienation, and that ſuch 


aſſeſſment has always been made with re- 
ference to the beſt chattel of the tenant, will 
not ſupport an avowry for a heriot in kind 


u pon alienation. Parkin v. Lali. E. 
309 Geo. 3. 


the beſt beaſt or good on the tenant's death, 


will not ſupport a juſtification by him for 


taking the beſt beaſt. 


Adder v. Hart, 
T. 4 Geo. 1. | 


eſcaped again; this the Defendant traverſ- 


ed: Held, that it was not ſufficient for the 5 . 
Plaintiff merely to prove a notice of eſcape 
and ſubſequent eſcape, but that he muſt alſo, 
in order to maintain the action, prove the firſt 
eſcape alleged in his declaration, Griffiths | 


v. Eyles, E. 39 Geo. 3. 418 n. 
11. Evidence that the pariſhioners have treated 
with the proprietor of tithes for a compo- 
ſition is not alone ſufficient to eſtabliſh his 
poſſeſſion of the tithes in an action on the 


2& 3 Ed. 6. c. 13. . - 7 


= 39 Geo. 9 | 458 


: EXCHEQUER CHAMBER, Cour or. 


a The Court of Exchequer Chamber will 


allow intereſt to a Defendant in Error under 


3 H. 7. c. 10. on 4 judgment of nm pros, | 
affirmance. 


as well as on a judgment of 
Sykes v. Harriſon in Error, E. 37 Gee. 3 


Fl. per Cent. inſtead of 44. ib. 


3. Where judgment for the Deſendant on a 


ſpecial verdict is reverſed in the Exchequer 
chamber that Court on motion will give a 


final judgment for the Plaintiff. Denn ex 
dem. Mellor v. Moore in _ E. 37 C. 3. 


1 
9 4 „ 
n 8 8. | 
* F : % ' * 8 O 
*. . . pn q 
- 
: . * . ” 
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EXCISE, 


1. An exciſe 1 — folp it in the ex- 
eculion of his office at aby diſtance from | 


— 


7 
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9. Evidence of a cuſtom for the lord to have 


5 | | „ 
10. To debt for an eſcape, Defendant pleaded 
a voluntary return and ſafe keeping ſince; 


Plaintiff in his replication admitted the vo- . 
luntary return, but alleged that afterwards, | 
| and after notice of the eſcape, the priſoner | |, 


; 


| 


. 39 Geo, 3. 


j 
i 


the ſea, is within the protection of 24 Geo. 
3 Seffe 2. c. 47. fo 15. The King v. Brady 
and Others, M. 38 Geo. 3. Page 187 
2, Nor need he have a warrant to ſeize the 
ſoap in tran/itu, if liable to forfeiture, ib. 


\ 


EXECUTION, 


-- 


See PRISONER, No. I, 4. 


1. An attachment for non- payment of money 


is an execution. The King v. Davis, One, 


6 
2. If a fl. fa. be ieſted before Diers 
death, but delivered to the Sheriff and ex- 
ecuted after, the execution is regular. 
Waghirne v. Langmead, M. 37 Geo. * 
(Vid. et. Bragner v. Lang mead, 7 Tern 
Rep. 20. 5 
3. Same point. Gill v. Parſons, 13 M. I, 

B. R. (Same caſe, 7 Term Rep. 21, n.) 
572 


EXECUTOR AND ADMINISTRATOR, 


See AoninioriATION, No. 1, 2. 
BaAII., No. 5. 
'CosTs, No. q, 10. 


1. If af executrix uſe the goods of her teſta- 


tor as her own, and afterwards marry, and 
then treat them as the goods of her huſband, 
the ſhall not be allowed to object to their 
being taken in execution for her huſband's 
debt, Quick et ux. v. Sir Wm. Staines, 
Ant. Sheriff, T. 38 Ges. 3. 293 
. An outſtanding judgment againſt a teſtator 
or inteſtate not docketed according to the 
directions of the 4 & 5 Will, & Mary, c. 20. 
cannot be pleaded by an executor! or admi- 
niſtrator to an adtion on ſimple contract. 
Steele v. Kor le, 2 e 7. 38 Geo. 3. 
| 30] 
. 1 Whether an executor can maintain 
treſpaſs for trees cut down in the life time 
of his teſtator ? Williams, Executor v. e 
don, Mich. 30 Geo, 3. 329 
4. If the obligee in a joint and ſeveral bond 
make one of two obligors his executor with 
others, the action on the bond is diſcharged 


: 25 to both CO” Cheetham v. Ward, H. 
© rt 
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INDEX TO THE 
EXTINGUISHMENT, 


Se Exkcurons and ADMINISTRATORS, 


No. 4. | 
E AY, Right of, No. Te 


1 


FACTOR, 
Be ConsIGNMENT. 
BirLs of Excyance, No, 3. 


PakrxzEns, No. 1, 2. 
ku, 


See Bair, No. 2. 
BARON and FEME. 
PowER, No. 1. 
$22 Common Recovery, No. 4. 


1. No fine which appears to have been ac- 


knowledged more than twelve months, can 
paſs the King's filver office without a rule | 


of Court or Judge's order. Reg. Gen. E. 
36 Geo. 3. a Lage 530 
2. In ſuch cafe, if the conuſors be living, an 
affidavit muſt be made thereof, ib, 7b, 


3. If dead, the affidavit mutt ſtate the time of | 


their death. 16. th, 
4+ And the application for a rule or order 
that the fine may paſs the King s ſilver office 
ſhall be made to the Court on motion if in 


Term time, if in vacation to a Judge at 
Chambers; and the rule or order muſt be 
filed with the præcipe and concord at the 


King's ſilver office. 76. 15. 


FOREIGN. LAWS. 


17 a Defendant be held to bail in this 
country on an inſtrument entered into in 
France, by which inſtrument his property 


| only, and not his perſon was, according to 
the law of France made liable, the Court on 


motion will diſcharge him on his entering a 


Melan v. The Duke 


common appearance. 
I 36 


"MR * A. 38 Geo, 3, 


Cr I FOREIGNER, 
825 * No. 6 - 


N 


' PRINCIPAL MATTERS. 
1 


FRA U D, 
See AShjoniane, 


FRAUDS, STATUTE or 

1. On a motion for a new trial by a Defend- 
ant in an action againſt him for goods de- 
livered tothe uſe of a third perſon on his 
undertaking to ſee the Plaintiff paid, the 
Court will take into conſideration not only 
the expreſſions uſed, but the particular ſitu- 
ation of the Defendant at the time of his 
undertaking, and the amount of the ſum 
for which he will thereby be made liable. 
Keate v. Temple, M. 38 Geo. 3. Page 158 
2. A ſale of lands, though by auction is within 
the ſtatute of frauds, and therefore no action 
can be maintained upon it without a me- 
morandum in writing. Waller v. Con- 


ſtable, T. 38 Geo. 3. 306 


3. If 4. agree with B. to let him land rent 


free, on condition that A. ſhall have a 
moiety of the two ſucceeding crops, the 
agreement need not be in writing under 
the ſtatute of frauds. Semb. Poulter v. Kel- 


* E. 39 Geo. 3. 397 


FREIGHT. 


1. A ſhip bound for London, after taking in 
her cargo, but before breaking ground, was 
cut out of her port of lading in Jamaica by 
a French privateer, but was afterwards re- 
captured, and carried into another port in 
the ſame iſland, where the cargo was ſold 
by order of the Court of Admiralty for the 
benefit of the freighters: Held, that the 
owners of the ſhip were not entitled to any 
part of the freight, Curling v. Long, H. 

37 Geo. 3. | 620 
2. Though by the uſage of the trade, the ſhip 
was loaded at the expence of the owners, 

1 3 | „„ 
3. For freight commences from breaking 
ground. 16. ib. 


Fa. 
' GUARANTY. 
1. If A. become bound to B. for the honeſty 


of C. who embezzles money, B. may main- 
8 L = tain 
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INDEX TO THE PRINCIPAL MATTERS. 


' tain an action on the guaranty, though 
three years have elapſed without any no- 


tice having been given of the embezzle- 


ment by B. TO: v. Tatlock, E. 39 Geo. 3. 


Page 419. 


15 At leaſt if 4 was acquainted with the cir- 
cCumſtance from any other quarter, and B. 
does not appear to have concealed it from 


him induſtriouſly. ib. ib. 


. A. will not be diſcharged from his guaran- 
ty, though B. appear to have given credit 


to C. to the amount of the ſum embez- 


zled, ib. 8 ib. 
urzior. 
S Cusrou, No. 1. 
EvIDsxcE, No. 8, 9. 
'n OLL A N 12 895 


| Sr Baa, No. 1. . 


1 


ILLEGAL CONTRACT, 


See Mox kv had and received. 


1. If 4. receive money of B. to the uſe of 


TREATING ACT. 


C. it may be recovered by C. in an action 


for money had and received, though the 


& 4 
- is - 2 1 
— - 45 44 
= 


_ Johnſon, M. 29 Gee. 3. 
3 But to an action for the uſe and occupa- 


1 


conſideration on which B. paid it be illegal, 


Farmer v. Ruſſell and Another, 7. 58 G. 3. 
S004: 
2. 5. Whether the caſe would be varied if : 
J. were a paſty to the contraQ between B. 
and C.? ib. | | ib. | 
4% Plaintiff was employed to th clothes for 
Defendant, who was a proflitute, know- | 
ing her to be ſuch ; Held, that the uſe, 


however immoral. to which the clothes 
might be applied, could not bar Plaintiff 
ef an action for work and labour. 


340 


Lind v. 


| 


$ 7 


* 


| 


I 


| 2 Under * charge that J. 2 fo 


tion of a lodging, proof that the lodging 
was let to the Defendant for the purpoſes 


of proſtitution, with knowledge on rt 


of the Plaintiff of that fact, is a ſuff cient 
bar. Criſp v. Churchill, E. 34 Geo. 3. 


Cited page 349 


5. Todebt on bond, Defendant pleaded that 


the bond was given to ſecure payment of 
the price of goods agreed to be ſold and 
delivered in London by Plaintiff to Defend- 
ant, to be by the latter ſhipped for Oftend, 


and from thence re-ſhipped for the Eaſt 


Indies, and there trafficked with clandeſ- 
tinely : held a ſufficient bar to the aQion, 
the caſe being within the 7 Geo. I. c. 22. 
which avoids all contracts for ſupplying 
cargoes to foreign ſhips in ſuch a trade, 
Lightfoot v. TONE: M. 37 Geo. 3: 551 


INDEBITATUS ASSUMPSIT, 


Ses Plrapinc, No. 18. 


INDIA, 


See EAs Invia Cour aur. 


. Trap, No. 1, 2. 


A. captain of an Eaſt India country trader, 
contracts in India with B. for a crew ac- 
cording to the cuſtom of the country; 4. 
arrives in England with the crew, and then 


makes a voyage with them to the J/: eſt 
Indies and back again; whereupon part 
of the crew bring an action for wages 
que on the Weſt India voyage : Held 


on motion for a mandamus. to examine 


- witneſſes in the Eaſt Indies, that the 


cauſe of action did not ariſe in the Eaſt 
Indies within the 13th Geo, 3. c. 64. 7 44. 


Franciſco v. Gilnore, A. 38 Gro. 3. 177 


INDICTMEN T, | 


| 1. In an indictment on 37 Geo, 3. 6. 70. it 
is ſufficient to charge an endeavour to ſeduce 


a ſoldier from his allegiance, and to incite 
bim to mutiny, &c. without ſpecifying the 
means employed. The Ling Ve Fuller, M. 
38 Ges. 3. | 180 


incite 


- incite B. being a ſoldier; to mating, know- 
ledge of B.'s being a ſoldier, is implied. 


| The King v. Fuller, MH. 38 Geo. 3. p. 180 


5 3. And the word ** adviſedly,” if uſed in ſuch 
a caſe, is equivalent to ſcrenter, ib. ib, 
4. It ſeems that if one endeavour comprize two 
ſeparate offences, a count in an indiment 
charging that endeavour, may contain thoſe 
two offences. ib. ib. 


INFANT, 


$e ii. No. 16. 
; TRUSTEE, No. 1, 2. 


INQUIRY, WRIT oF 


" Tn If notice of a writ of i inquiry to be executed 
at a particular hour and place be continued, 

the notice of continuance need not expreſs 

7 any hour or place. Jones v. Chune, One, 

Fe. H. 39 Geo. 3. 353 
2. At the execution of a writ of inquiry after 
judgment on demurrer, it is not competent 


to the Defendant to controvert any thing 


but the amount 1 75 the ſum in demand. 


De Gaillm v. V. H. L' High, B. 39 Bs. 
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INSOLVEN＋, 


See PRACTICE, No. 6. 

PRISONER. i 

1. 4. priſoner in execution in an action in 
the Tholſey Court at Briſſol, having been 
removed by habeas corpus to the Fleet, was 

* diſcharged under the Lord's act, by the 
Court of Common Pleas Haſkins v. 
Morris, M. 38 Geo. 3. 92 


2. If a priſoner brought up to be diſcharged | 


under /. 16. of the Lord's act, deliver in a 
. falſe ſchedule and be remanded, the Court 
-will not, at the inſtance of a creditor, order 
| him to be brought up a ſecond time for the 


purpoſe of amending his ſchedule, and 


aſſigning over that property which he had 
before concealed, Hutchins v. H. Beth, M. 
38 Geo. 3. | 143 
3. Even though the priſoner conſent, ib. ib. 
; 4. A note for ſecuring the weekly allowance 


to a priſoner under the Lord's act need not 


INDEX 10 THE PRINCIPAL MATTERS. 


1 


| 
| 


* 


| be ſtamped, Bowring v. E f. 38 
Geo. 3. (Vid. et. Tekeil v. Caſey, 7 Term 
Rep. 670.) Page 270 


| $1 Such a note cannot be fi gned by the cre- 


ditor's attorney if his client be dead. The 
King v. Davis, One, ©. M. 39 Ges. 3. 
336 

6. It is no objeCtion to a priſoner being diſ- 
charged under the Lord's act that his cre- 
ditor is dead, ib, | 1b, 
7- An attorney in cuſtody on an attachment 
for not paying over money received by him 

in the courſe of a ſuit, may be diſcharged 
under the Lord's act. ib. . 
8. The Couit cannot, under the words of. 
37 Gee. 3. c. 8. f. 2. moderate the ſum 
to be paid to a priſoner on his being re- 
manded, but a note muſt be ſigned for the 

| full ſum directed by that act. ib. ib. 
9. A. priſoner who is taken in execution for 
more than 300 J. and afterwards reduces his 
debt below that ſum, is not entitled to be 
diſcharged under the Lord's aQ in the next 
Term after he has ſo reduced his debt, 
unleſs it be alſo the next Term after he was 
taken in execution. Ex parte Hubbard, E. 


39 Ge 3. 423 


10. The Court of Chancery having refuſed to 


diſcharge a priſoner in cuſtody for not put- 
ting in an anſwer unleſs on payment of the 
fee:, he applied to C. B. to be diſcharged 
under the inſolvent act, 34 Geo. 3. c. N 
but was refuſed, his contempt not conſiſting 
in the non-payment of money, Ex parte 
Benjamin Lawrence, E. 36 Ga. 3. 477 


INSURANCE, 


See EasT INDIA ComPany, No, 2 


1. Sailing orders are neceſſary to the perform- 


| ance of a warranty to depart with convoy, 
unleſs particular circumſtances exempt the 
inſured from the general rule. Welb v. 
Thompſon, E. 37 Geo. 3. 5 


2. In an inſurance on a ſhip at and from Hull 


to Billoa, warranted to depart from England 
with convoy, the voyages from Hull to 
N Pioriſmoutb, 


|  dered as diſtinct: 
between the two latter places, an appoint- 


INDEX- To THE PRINCIPAL MATTERS. 


| Pee where the meets with 8 
and from thence to Bilboa, may be conſi- 
and in caſe of a loſs 


ment and return of premium may be de- 

 manded. Rothwell v. Coke, M. 38 Geo. 3. 
Page 172 
2. Inſurance on a voyage from C. to D., on 
a repreſentation that the ſhip was firſt to 
ſail from A. to B. and from B. to C.; the 
Th voyage from A. to B. was per formed, but 
that from B. to C. being unavoidably pre- 


vented, the ſhip returned to A., from thence 
proceeded immediately to C. and in per- 


forming the voyage from C. to D. was loſt; 
and this was held a good commencement 


© ofthe voyage inſured, 
© MM. 38 Geo. 3. | 
. Inſurance ' on a voyage from A. to B, 


| 1 B. 


the captain writes to his broker in London, 


zequeſting him to obtain the opinion of the 
under-writers as to his proceeding direAly 


to C. if the charterer ſhould inſiſt on it, and 


is anſwered by him that he thinks the policy | 
at an end; at the inſtance of the charterer | 
the captain does proceed to C. and on his 


return from thence to 4. the ſhip is cap- 
tured : Held, that the voyage inſured was 
Driſed v. Bovil, V. 

313 


never abandoned, 


39 Geo. 3. 


F. A. being indebted to B. without any order 
from him, conſigus goods to C. to be held 


for B. and indotſes the bill of Jading to C. 


"reſolved, that B. has an inſurable intereſt i in 


the goods fo conſigned, Hill and Another v. 
Secretan, M. 39 Geo. 3. 315 


6. J. having conſigned a cargo to B. and 


drawn bills on him to the amount of it in 
favour of C. his general agent, ſends theſe 


bills together with the bills of lading to C. 
deſiring him to tranſmit them to B. that 
B. may have an opportunity of inſuring; 
be alſodraws a bill for 3000. on C. which | 
is accepted; B. refuſes to take to the cargo 
ot accept the bills drawn on him; C. then 


A 


% 


to C. and from C. to A.; the 
voyage from A. to B. is performed, but 
that from B. to C. being unavoidably pre- 
vented, the chip returas to A.; from whence 


* 


Driſul v. Paſſnore, 
200 


; 


ſ 


Geo, 3. | 
9. So it is if his name be inſerted in the po- 


| Swanſon, B. R. M. 39 Ge. 
10. Goods the produce of Holland, purchaſed 


Staniforth in Error, E. 36 Geo, 3. 


13 2. 


effekte a policy i in his own name and informs 


=” thereof, who approves of his conduct; 


in an action by C. ſtating himſelf in the 


firſt count to be the agent of A. and aver. 
ring intereſt in him, and in the ſecond aver- 


ring intereſt in himſelf : Held, Firſt, that the 
policy was good within the 28 G. 3. c. 56, ; 


| We and Others v. Horneaſtle, M. 39 G. 3. 


Page 316 


7. Secondly, that C. had an inſurable intereſt 


to the amount of 300. ib. ib. 


8. If the name of the broker, effecting A policy 


of inſurance, be inſerted in the policy as 
agent generally, without ſaying for whom, 
it is a ſufficient compliance with 28 Geo, 3. 
c. 56. Bell and 88 v. Giger, M. 39 


345 


De Vigmer v. 


licies, though not as agent. 


in that country during hoſtilities between 


Great Britain and Holland, by a Britiſh 


agent reſident there, and ſhipped for Briti/h 


ſubjects, were inſured by them in this coun- 
tty: Held, that this was a legal inſurance. 
Bell and Others v. Gibſon, M. 39 Geo. 3. 345 
11. In a policy againſt fire from half a year 
to half a year, the aſſured agreed to pay the 


premium half yearly „ as long as the in- 
ſurers ſhould agree to accept the ſame,” 


within fiftzen days after the expiration of 


the former half year, and it was alſo ſtipu- 
lated that no inſurance ſhould take place 


till the premium was actually paid; a loſs 


happened within fifteen days after the end 


of one half year, but before the premium 


3. 346 n. 5. 


for the next was paid: Held, that the in- 


ſarers were nt liable, though the aſſured 


tendered the premium before the end of 
fifteen days, but after the loſs. Tarleton v. 
471 


INTEREST, 


See Bond; No. To. if 


| ExcHEQUER Caanzer, Court of, No. 


1. The 


idpEx 10 THE PRINCIPAL MATTERS. 


* 
* 


| 1, Bi bet am received ous Sd in. i; tte covenant againſt incumbrances that late 
tereſt can be recovered in an action for is excepted; the purchaſer mortgages; and 
money had and received. Walter v. Com. in the mortgage deeds the like notice is taken 
8 Trin. 38 Geo. 1 Page 3s 1 of the leaſe, and the mortgages for ſome 


time receive the rent reſerved : held that 
INTEREST 1b an, |  } the leaſe expired with the intereſt of the 


Fee Iusbx ANCE, No. 5. 7. I tenant for life, and that the notice ſince 
| 1 | taken of it did not operate as a new leaſe. 


| 88 U ES, Dae d. Potter v. Archer, T. 36 Gro. 3. 
| See Droraixoas, No. 1, 1 3 | | | „ 
Faaeries, NN 4. 38. Fees LE AT H on R. 
%%%%%%ͤ;Öͤ bt cbndemnätion by four out of the fix 
J : | triers of leather, appointed under 1 Fac. I. 
5 | . 22. (the whole number being met for the 
TAME 1 OTIN -T E N ANT S, 5 purpoſe of trying) muſt be conſidered as the 
N „ condemnation of all fix. Grindley and Ano - 
| E Tir HES, No. = ther v. hg and Obes, E. 3v6 Geo. 3. 229 
JUDGMENT, PRC 4 LIBEL, 
Be Excnnqyrn Cramer, Court of, I 1. A letter written by Defendant to a third : 
No. 3. | perſon calling Plaintiff „a villain,” is 
Exkcurox and ADMINISTRATOR, | aQtionable though unſupported by proof 
No. 2. . 5 of ſpecial damage. Bell v. Stone, 12. 


| PrAcT ick, No. 7. 27. : | 39 Geo. 3. ; | 331 
| 5 . | 1 2. An action cannot be maintained for pub- 


ö 


Ne } liſbing a true account of the proceedings of 
| | a court of juſtice, however injurious ſuch 


L = | | publication may be to the character of an 
3 I individual. Curry v. Walter, E. 36 C. 3- 
"LANDLORD 'anv TENANT, . 
F Whether the matter af Jollificirion 
8. No. 28 3 ought r not to be 2 2 ih. | ib. 
1 LIMITATIONS, STATUTE of, 
| LEASE, Fo „ dee PRACTICE, No. 22. 
82e ASSIGNMENT. 5 | LORDS ACT, 


Tausrzx, No. 1, 2. Lee Isel vent. 


1. - Tenan for life leaſes premiſes for twenty- J' Wo, | 
done years, and before the expiration of | 1 

Kh that term dies, the truſtees of the remainder-, | LEES > NM TON 

. man, then an infant, continue io teceiye A / 

the rent reſerved, and he on coming of age, 1. | MALICIOUS PROSECUTION, 

- ſells the premiſes by auction; 3 in the con- | See Acrion on the Cale, No. 1, 2, 3. eres 1 
dilitions of fale the premiſes are declared too „ 

de ſubject to the leaſe, and in the conveys ß MANDAM Us, 9 
ht ance to the purchaſer. the leaſe i is referred — 58 pi a Corn acTs in No. 5 

| 40 2s in the N of the leſſee, and ud * | 4 „ 


. 3 4 . > 3 * 


* ” 


/ 


INDEX To THE PRINCIPAL MATTERS. 


MARKET. 


1 If hs Sagte of a market 9 letters 
patent from the crown. ſuffer another to 
eiect a market in his neighbourhood, and 
uſe it for the ſpace of twenty- -three years 


+, without interruption, he is by ſuch _ uſer 
| barred of his action on the caſe, for diſtur- 


bance of his market. TP. v. Herl, E. 
| Page 400 


. un, Whether if no ſpecific toll be + 


39 Geo. 3. 


gtanted in the letters patent, the grantee 
be entitled to any toll, and whether in ſuch 


: 


| caſe he can ſupport. any action for. an in- 


400 to hs market? „„ ib. 


MASTER AND. SERVANT, 


** 


"le Nunance. 4 


e MS NOM. | 


"Be Balb-vner. „%%% ͤ ĩð Hd * 


= 


1 The Plaintiffs ſue by the name = ha mayor 
and burgeſſes of the borough of Stafford, and 
_give in evidence a charter, by which they 

appear to have been incorporated by the 


name of the mayor and burgeſſes of the | 
 . borough of Staffurd, in the county of Stafford : | 
Mayor and Burgeſſes of | 


this is not in bar. 


Stafford v. Bolton, E. 37 Ges. 3. 40 
2. But 25 bave 1 pleaded i in abatement. 
= . 13 00 hls 


Ne Though if the v variance had been i in Matter 


of ſubſtance, inſtead of mere matter of 
addition, ſo that no ſuch corporation as that 


mentioned i in the declaration had appeared- 

+ have exiſted, it 8 70 have been i in bar. 
„ e 

4 Defendant lug b by the name of 


aw put in bail by the name of 


S. H.; Plaintiff then declared thus; 
S. H. arreſted by the name of F. H. was 
attached to anſwer,” &c. Defendant with- 


oui craving oyer pleaded in abatement of the 


writ-that his name was S. H.; Plaintiff 
having treated this plea as 2 nullity, and 


_ figned judgment accordingly, the Court 


refuſed to ſet it FROG; © _— v. Hue, | 


H. 37 9 8 8 fd 


* 
* 


1 * 


Tenant v. Elliott, E. 37 Geo. 3. 


” 
— WAS 


* 
—— a tata — 6 A Em... Ao 
A 
” 
* 1 
* * 


MONEY HAD AND Venn, 


Tee Courosrriox, Deed ef, No. 1. 


ILLEGAL ConTzacr. | 
INTEREST, No. 1. 


1. A broker who has received the amount of 


of a loſs trom the inſureis, to the uſe of the 
inſured, on account of an inſurance on 


Britiſh goods in an Imperial ſhip trading to 


. the Eaſt Indies, in contravention of 7 G. x, 
. 1. c. 21. J. 2. and who has. had no 


intimation from the inſurers to retain, 


ſhall not be allowed to (et up the illegality 


of the contract as 2 deſence, in an action 


by the inſured for money had and received, 
Page 3 


MUTINY, 


See InDICTMENT, No. 1, 2, 3. 


NATURALIZATION, 


See SUBJECT, . 


NEW TRIAL. 


L. Denn brought a writ of error on the 


_ hiſt day of Term; obtained a rule 17% for 
a new trial on the ſecond and juſtified bail- 
in error before cauſe ſhe wn; ; this was held to 
be no objection to his ſupporting the rule for 
a new tria), as a point of i Importance was 
depending which would have been ſhut out 
in the Court of Error. Sir B. Hammett 
Ent. and. Others v. Sir . Yea, Bart, AH. 
1 0 Geo. 3. e 149 1. 
. Where no point has by laved at the 
980 the Court will not ſet aſide a verdict 
on a queſtion. of law, if the juſtice and 
conſcience of the eaſe be with it. 


-- Kitchin, MA. e 353 


Cox 5 


338 


3. If the teſtimony of witneſſes on which a 


verdict hav” pisceeded be founded on, and 


dexrive its credit ſrom particulat citcum- 
ſtances, and thoſe. eircumſfantes de after- 
words clearly falſified by afkidavie, the Court 
will grant a new 0% Lia, One, Te, v. 
3 EZ. 39.9 To, 3. 1 


INDEX 10 THE 
NOLLE PROSEQUI, 


Ses Pracrics, No. 11, 12 . 


. 


NONSUIT, 


5 See Binixzuer, No. 7. 


 NONSUIT, 


JupDGMENT As IN CASE or, 


Ste PRACTICE, No. 2. 38. 


1. Judgment as in caſe of a nonſuit may be 


entered up againſt the Demandant in a writ 


ſeryant of D. brought a quantity of lime to} | 
ET houſe, and placed it in the road, by; 
which the Plaintiff's carriage was overturn- | 

ed: held that A. was anſwerable for the 


of right. 


Almgill et ux. v. Pierſon and 
. Others, A. 38 Geo. 3. 


nant in the courſe of the proceedings. 
5 e 


NOTICE, 


PI Ban, No. 12. 75. 


Ball Bond, No. 2. | 
Pp 7 of ExcHance, No. 45 IN 6. 
"PRACTICE, No. 31. 
* 'TrTurss, No. 1. 


NUISANCE. 


| 4 having a houſe by the road ſide, . 
with B. to repair it for a ſtipulated ſum, | 


B. contracted with C. to do the work, and | 
| | remitted to them by A. B. C. and D. 


* with D. to furniſh the materials: the 


1 5 Au ſuſtained, B v. Stciramans E. 39 


1 
9 
1 2 


OBLIGATION, 
, lens. 


| Page 103 
4, Nor will the Court relieve him if he has 
conducted himſelf unfairly towards the Te- 


1 


bs let it at an advanced renty he is liable to 


1 


ö 


4. | 


* 


tt... 


- 
* 1 3 


_ 


PRIN CIPAL MATTERS. 


Ws 
| PARDON, 
See PLEADING, Ne. 1 5. be 
PARTITION. 


1. The 8 & 9 Will. 3. c. 31. t. which 
directs the form to be purſued in a writ of 
partition, applies only to caſes where the 


tenant does not appear. Dyer v. Bullock 
and arp A. 39 G. 3˙ Page 344 
P A RT N ER S, 


See Cons: [ONMENT, No. . 


1. 4. B. C. and D. were ODE AEN in a 1 
ing- houſe at Liverpool, and C. and D. alſo 
carried on a ſeparate mercantile concern in 
| London; F. S. having accepted bills pay- | 
able at the houſe of C. and D. em- 
- ployed A. B. C. and D. to get them 
paid accordingly, and agreed to depoſit 
with them good bills indorſed by him, 
for the purpoſe of enabling them ſo to 
do ; J. B. C. and D. debited J. S. in aecount 
for his acceptances, and credited him for all 
the bills which he depoſited; ſome of the 
bills ſo depoſited by J. S. were remitted 
by A. B. C. and D. to C. and D. upon the 
general account detween the two houſes, 
and befote any of the acceptances of . | 
became due both houſes failed, and F. S. 
was obliged to pay his own acceptances : 
held that the aſſignees of C. and D. were 
entitled to retain againſt J. S. the bills 


= 


5 


Bolton v. Puller, T. 36 Ges. 3. 539 
2. Held alſo, that it made no difference that 
one of the bills remitted did not arrive in 
Londen till after the bankruptcy of C. ane 
D., though ſent by 4. B. C. and D. before 

that event. ib. | ih. 


* PARTY WALLS £ 
1. -If the leſſee of a houſe at a rack-rent under- 


contribute to the expences of a party-wall 
- duile under the 14 Ge. 3. c. 78. - Sangfier 
v. Birkhead, 7. 38 Geo, 3. 


— 


5 303 


} 


8 2, Nor 


21. Nor is the operation: of the ſtatute at all 1] 
varied by any covenants to repair, entered | 


See Coors, No, 2 3.4. 


bo Avgorry, No. * . i Dy 


on ſhewing that he acquieſced under a falſe | 


2 5 fit - vis: L 


3. Py will not -pive leave to ah” 


— — — ͤ— —-—-— ; 
* 


n ER Ty THE PRINCIPAL MATTERS. 


4 


into by the landlord and tenant. San er, 
8 Birkhead, T. 38 Geo. 3 1 Page 303 


Yi PAUPER, | ea 


* 
3 
2 * . 4 
* J Þ 
G6 » 


16 $7797 © 1 PAY MEN s, | | | 


Bong, No. 3. 


1, ir. 4. l for, ſite, {ubjeRt « 5 


remainder over to B., leaſe to C. for a term, 
and afterwards apprehending that he has 


| forfeited, acquleſce in 'B's chiming: and | 
receiving the rent from G.. A.'s executor, | 


"| gppretienfion, may recover "from C. che 


amount of rent erronebuſſy paid to B. 


Milbns, E recutor, of. v. e 1. 


7 


PAYMENT or MONEY. r 
Cour, 1% oſt 4 


See ae do. 3 SF 


* 


'P ENAL ACTION. 


, \ { 
* 1 1 
_ _ 


OY OY 
83 


| poupc in z penal action after verdict, unleſs 
the Defendant can ſhew eireumſtances 
whichtentitle' him to ſuch an indulgence. 


Sur. v. e, E. 37 Gets. 3. 
n 


. denk me a penal ie on: the 
poſt-horſe act, which gives coſts to ithe 
INTO, che Court will allow'the*pro- 


ecuror'to receive the deficient duties (not 


— 0 


amounting to 40 6.) and full coſts of ſuit, 


though together exceeding the 40. „ 


do the crown. MO” 1. v. . Smart, - of 
1 b 3. 5 e „ 


PERJURY. - SY 


10 20 e one giving his teſtimony 
under a commiffion iſſuing odt of à court 


* 
1 o 


ok law for the'examination of witnefſes in 
| | Ftotlant, you be 5 Bok 88 


of 
ne 3 


PLEADING, 


E Cobbs; No. 5. 
. Covenant, No. 2. 


 DrsconTINUANCE, No. 1. 


Evivgnce, No.” 3, 4» 5» 6, 


| ExECUTER and ApntuisTRAToR, 
No. 2. | 
INDICTMENT, No. r, 2, 3, . 

InsURANCE, No. 6. e 
LI g EL, No. 2, 3- | 
Misnomes. 
PracTice, No. 20, 21. 42. 
TeNnDER, No. 1. | 

' VARIANCE, No, 6. 


| 1. In debt for rent een a meſue Age, 


the original leflor cannot reply per fraudem 

to a plea of aſſignment, where the Defend. 
ant derives no benefit from the premiſes. 
0 en v. Shum and Others, © E. 7 Gee. 3. 


Page 21 


2. Ou, Whether the re 8 4 
Boat 3. 2 FE ON = . 2 P per frau em 


can ever be good to ſuch a plea? ib. 
ib. 

3 11 a 3 on 2 bailbone conclude, 
« whereby an action hath acerued to the 
« Plaintiff to demand and have of the 
& Principal ( inſtead of the bail) and that 
the Principal hath not paid, Cc.“ it is 
. bad on ſpecial demurrer. gen v. bar. 
gent, T. 37 Geo. 3. ä 08 
299 If the replication to a plea in abatement of 
the writ begin © that the ſaid declaration 
ought not to be quaſhed,” but conclude 
properly, it is well enough, for ſuch Words 
may be fejecled 28 ſurpluſage. | Saline v. 


E. Jobnſiine, 7. 37 Gln.g 60 


3. The reverſion of lands demĩſed to the De- 
ſendant for years is conveyed to A. and B. 
and the heirs of B. in truſt for A. and his 
heirs ; A. declares ff ingly ona covetiant' con- 
' tained in the leaſe; and after ſetting out the 
above title without vorrring "the db of B. 

th ſtates himſelf to be thereby ſciſed of the 

reverſion in bis deme ſne as of fee,” This is 

bad upon demutrer. Scots v. 3 7. 


37 Geo. 3. ; 67 


1 


. 
„ — 
* 


r 


6. In aQions on 1 if all N parties 


having a right to ſue, are not made co- 
e it i in bar, ib, 55 Ing þ; 


7. Senò. 
„ 


INDEX 10 THE PRINCIPAL MATTERS. 
4 declared in indebitatus aſſumpf * 


for a moiety of the value of the crops fold 
to B, without ſtating the ſpecial agreement, - 
and held that he might well do fo, as the 
ſpecial agreement was executed by the ap- 
praiſement, and the action aroſe out of 


5. Semb. contra in 2” IPD) torts. Page 75 © 

8. But where all the proper parties are not 
made co-defendants, it is only in abate- 

| ment, eb, | 73 

9. The plea de injuria ſug propria abſq. tali 
cauſa to a cognizance for rent in arrear 
is bad upon ſpecial demurrer. Jones v. 
Aitebin, 7. 37 Geo. 3. | 76 


10. It is only to be received, where the de- 


fence ſet up is matter of excuſe. ib. 80 
21. Not where any right or intereſt is aſſerted. 

ib. . 
42. Nor where the defence turns upon the 
Wh plea. of commandment; but the com- 


mandment muſt be anſwered, ib. 8, -1 


13. The maſter, wardens, and commonalty 
of a company cannot ſue for a penalty for- 
feited to the maſter and wardens to the uſe 


of the maſter, wardens and company. Fell- 


makers Company v. Davis, M. 38 Ge. 3. 


14. The firſt count in a declaration in debt 


for a penalty under a by-law, ſet forth 


98 | 


the charter empowering the company to 
make by-laws, the by-la w made and the 


; breach of it ; the ſecond caunt omitting | 


the above particulars, ſtated the penalty as 
being forfeited © under and by virtue of a 
certain by-law of the 3 before that 
time duly made, Cc.“ and this count on 
ſpecial demurrer was held bad, ib. ib. 
I 5. A pardon, if pleaded, muſt be averred to 
be under the great ſeal. Bull v. Tilt, H, 
38 Geo. 3. 199 
16, If the lord ſet up a cuſtom to have the 
beſt live or dead chattel as a heriot; Qu. 
if the tenant can modify that cuſtom by 
pleading another, that the homage ſhall 
aaſeſs a compenſation in lieu of the heriot ? 
V Parkin v. Radcliffe, . 28 Goo Þ © 282 
27. The omiſſion of And thereupon the 
ſaid J. S. complains” in the beginning of 


K 


a declaration of treſpaſs on the caſe, is no 


 eauſe of ſpecial demurrer. Dobſon v. Sir 


'W b Hearne, Kut. and e H. 39 Cen. 2. 
366 | 


—U—ä ͤ ET I” 4 


8. 4. OP with B. to let him land, rent | 
' free, on condition that A. ſhould- have a - 


moiety of the crops; while the crop was 


on the ground it was appraiſed for both | 


2 


22. Or on general demurrer. 


| 


F 


parties: 


ſomething collateral to it. Poulter v. Kil- 


lingbeck, E. 39 Geo. 3. Page 397 
19. To debt for an eſcape, Defendant pleaded 


a negligent eſcape and voluntary return, 


ſince which the priſoner had been ſafely kept ; 


Plaintiff ia his replication admitted the 


negligent eſcape 2nd voluntary return, but 


alleged that the priſoner had not been ſafely 


kept ſince that time, having again eſcaped, 
which was a different eſcape from that 
mentioned 1n the plea, and the ſame for 
which the action was brought; Defendant 
in his rejoinder traverſed the allegation that 
the priſoner had not been ſafely kept, - and 
then pleaded to the latter part of the repli- 
cation, as to a new aſſignment, a negligent 
eſcape, voluntary return and ſafe keeping 


ſince, i in the ſame manner as in the plea; 


this latter part of the rejoinder was held had 
on ſpecial demurrer. G v. Eyles, 
E. 39 Geo. 3. 413 


| 20. A plea that if the priſoner eſcaped ſeveral 


times (without ſpecifying them) he returned 
as often, is bad. ib. ib. 
21. If bail plead the bankruptey of their prin- 
cipal in their own diſcharge, they muſt 
plead it circumſtantially, or it will be bad 


on ſpecial demurrer, Donnely v. Dunn, 


T. 39 Geo. 3. | 448 


I v. Holbrook and Another, T. 39 G. 3. 


| 450 n. (b) 
2% Semb. That it cannot be e at all. 


3. ib. 
24. A. declared in caſe againſ B. for ſinking 
his boat, and after averring a non-feaſance 
in B. as the cauſe, ftated him to have ated 
with great force and violence in accompliſh- 
| ing the injury; A. recovered, and on error 
brought becauſe the action ſhould have been 


by treſpaſs, not caſe, and becauſe the two 
actions were mixed, the Court referred the 
— — . con- 


— . w — — 
r FFF. ˙ A ²³¹ wu ⁰ . 


> WEEDS — — . — — 
* 


f 
ö 
1 
I 
Y 


Beddome and 


2 EP — — — — — — — — —— — — 
E POS FOE — — —— >" APIEeTEE Fo EET. — — . — — — — - 


INDEX 10 THE PRINCIPAL, MATTERS. 


concluding expreſſions to the non-feaſance 


Rated, and held that the declaration would 


 _— the judgment, Turner v. Hawkins 


in Error, E. 36 Geo. 3. Page 472 


25. In an action on a promiſſory note by the 
indorſee againſt the maker, notice of the 
indorſement need not be averted. Reynolds | 


of a ſum of money at a certain day, though . 


it appear by the conditions to have been 


diren by way of indemnity. Holmes v. 


Rhodes, H. 37 Geo. 3. | | 638. 


27. Debt on bond conditioned for J. S. ren- 
dering account to the Plaintiffs of all monies 
which he ſhould receive as their agent. 


Defendant pleads performance in the words | 


of the condition; Plaintiffs reply that J. S. 
received divers ſums of money amounting to 
- 20c0/. belonging and relating to the Plain- 


: tiffs? buſineſs as their agent, and hath Not. 


rendered to the Plaintiffs on account of the 


ſaid 2000 J. or any part thereof: this re- 


plication being ſpecially demurred to for 
generality, was held ſufficient, Shum v. 


Furringtin, H. 37 Gee. 3. 17" Bao 


PLEDGE, 


FIR BIIIS of Excyance and PromIsSORY 
Norks, No. 1, 2, 3. | 


%% 9 
Se RepLevin, No. I. 
P 0 LIC 7. 
Ste INSURANCE. 


POWER. 


\ 
\ 


* If an eſtate in Fn be deviſed 1 to 2 feme 
covert, with a power annexed to diſpoſe a 
of the eſtate without the controul of her | 
huſband, ſuch power is void, being incon- 
ſiſlent with the fee given in the firſt in- 
. Goodill v. « Brigham, H. 38 Geo. 3. 
192 


4 


ſ 


See ArripAvir. | 


1 


| v. Davis, M. 37 Geo. 3. | 625 ; 
26. Nen damnificatus cannot be pleaded to | 
debt on bond conditioned for the payment | 


_ Bair, Bow, 


BANKRUPT, No. 10. 


| MisxomER, No. 4. 


_ RicuT, Writ of. 


1 Wee No. * 


I | The Court will not put off a 17 at t the 


PRACTICE, 


AMENDMENT, No, i; 
ATTACHMENT. 
ATTORNEY, No. 3. 
BaiL. 


Bair Piece. | 
Bank Acr, No. 1. 2. 


Box p, No. 1. 
Cours, No. 1, 2. 4. 5 
Cos rs. 
DisrRIN OAS, No. 1, 2. 
EXECUTION. | 


PENAL ACTIONS, No. I, 2. 
PRISONER. _ 
 Process, No. 1. 


REeyLEevin, No. z. 
'TenvER, No. 1. 

V aRIANCE, No. 2, 2, 4, 5. 
VENDITIONI Ex ron as, No. I. 
Venus. 

VERDIC Tr. 


inſtance of the Deſendant, on account of 
the abſence of a material witneſs, if he has 
conducted himſelf unfairly, or been the 
cauſe of any improper delay. Saunders v. 
Pitman, E. 37 Geo. 3. Page 33 


2. The Court of C. B. will make the pay- 
ment of coſts for not proceeding to trial a 


term of diſcharging a rule for Judgment, as 


- incaſe of a nonſuit. Jeb fe v. Morris, Z. 
r „ 
1 | 

| 3- The Court will not {et aſide a regular 


judgment on an affidavit of merits, though 
| bankruptcy is intended to be pleaded, Evans 


v. Gill, T. 37 Geo. 3. | 32 


4. It is in the diſcretion of the Court to put 


a Defendant under terms who moves to 

have the iſſues levied under ſeveral diſtrin- 

gas's reſtored to him on his appearance 

according to 10 Ges. 3. c. 50. ſ. 4. Cazalet 

v. Peg" T, 37 « — $5 8 
| & 402124, $5/The 


INDEX TO'THE PRINCIPAL MATTERS. 


5. The Court will not grant an attachment | 


for non- performance of an award pending 
an aRicn brought on the award; nor allow 


the Plaintiff to wave the action in order to 
Badley v. Love- 


apply for the attachment. 
day. T. 37 Geo. 3. 81 
6. An order for the diſcharge of an inſolvent 
under the lord's act, ſ. 16. cannot be made 
by a Judge in Term time, though ſum- 
- monſes were taken out in vacation, and 


the order only delayed till the beginning of 


Term by an irtegularity in the affidavit. 


Hoſtins v. Morris, M. 38 Geo. 3. 92 


7. The Court will give leave in the firſt in- 
llance to enter up judgment on a verdict 
reduced by an award. 


8. The Court will not order a bail bond to 
be delivered up to be cancelled, becauſe 


the place where the affidavit to hold th: 


bail was ſworn is not mentioned in the 


_ Jurat, Syzmmers v. . MH. 38 Geo. 3. 


„ 
9. A Defendant by at in bail above was 


held to wave all objeQions ariſing from the | 


bank act, 37 Gee. 3. c. 45. to the ſufficieney 
of the affidavit on which he was held to 
bail, Chapman v. Ok M. 38 Geo 3. 


132 


10. Bot length of time ſeems to be no ſuch 

waver. Fenwick v. Hunt, MA. 38 Geo, 3. 
B. R. | 133 u. 
1 1. The Court will not allow a Deſendant to 
ſtrike out the entry of a judgment of nol: 
proſequi entered by the Plaintiff on one of 


the ccunts of the declaration after it has 
Milliken v. Fox and 


been demurred to. 
Another, M. 38 Geo. 3. 1 137 
12. Nor will the Court in that tage of the 
proceedings determine a queſtion of coſts 
relpecting ſuch a count. ib. ib, 
$ 13. C. by virtue of an order from B. to re- 
ceive all money due to bim on a particular 


| account, obtains three out of four inſtal - 
ments due from A. to B. on that account; 


theſe payments are afterwards queſtioned 


dy B. who brings his action againſt A. for 


the whole ſum, and at the ſame time C. 


. demands the fourth inſtalment : An appli- 
| e | 


en v. Neſbitt | 
M. 38 Geo. 3. 97 


cation to the Chen by A. to ſtay prifieed« 
.ings in the action againſt him by B. on 


his paying the fourth inſtalment to ſuch 
b as they ſhould appoint, was re- 
* Fuſed. Macdonald v. Paſlezy, M. 38 Geo. 3. 

161 


3 14. If a party proceed againſt a Dalian by 


action and indictment for the ſame aſſault, 
the Court will not compel him to make 


his election. Jones v. Clay, H. 38 Geo. 3. 


191 
15. Defendant before the action commenced 


quitted the kingdom, leaving another in 


poſſeſſion of his houſe and goods; Plaintiff 


| having. ſer-ed a ſummons to appear at the 
houſe, diſtrained the goods to compel an 
appearance ; and held regular. Sir Vn. 
Staines, Kit. and Another v. Jobonnot, N. 
38 Geo. 3. 200 
16, The Court will not, by putting off a trial 
or other indirect means, compel a party to 
conſent to a commiſſion for the examina- 
tion of witneſſes in Sc:tland, Calliand v. 
Vaughan, H. 38 Geo. * 210 


17. Where contradictory verdicts have been 


found on a policy of inſurance, and a third 
action brought againſt another under-writer, 
the Court will not put off the trial to en- 
able him to apply to a Court of Equity for 
| a commiſſion to examine witneſſes in Scot- 
land to the ſame facts which were given in 
evidence on the laſt trial. 5. ib, 


18. Atleaſt if he has obtained time to plead 


on the uſual terms, 16. „ 
19. It is not ſufficient to ſtick up a notice of 
declaration in the office, if the Defendant's 
laſt place of abode be known ; for it ought 
to be ſerved there, Ho! Yen v. Cull:ford, H. 
38 Ges. 3. 214 
20. To afjumpſit ir on a bill of exchange, the 
Court will not allow a Defendant to plead 
the general iſſue, and that the bill was given 
on a fiock jobbing tranſaction contrary to 
7 Geo, 2. c. 8. Shaw v. Everett, H. 38 
Geo. 3. 5 222 
21. Nor the general iſſue and alien enemy to 
a declaration on a policy of inſurance. An- 
gerſiein v. Vaughan, H. 38 Geo. 3. ib. u. a. 
| 35 | "2" FI." he 


4 Ys £54 


 ANDEX 10 THE PRINCIPAL. MATTERS.” 


22. 1 Coun will not reſtiain a Des att 


ſrom pleading the ſtatute of limitations on 


ſetting. aſide a regular interlocutory judg- 
Maddocis v. Holmes and Others,” 


ment. 


E. 28 Geo. 3. 228 


23. A Defendant muſt take adyantage of an |. 


- + irregularity in the writ before appearance. 
| Fes and Another v. Money, 2 38 Geo. 3. 
0 250 
1 en of money into Court is an ad- 
miſſion of a legal demand only. Ribbons 


vi. Orichett, E. 38 Geo. 3. 


Plaintiff who bring an action on a bond, 
to allow an officer of the ſtamp- duties to 
iͤnſpect the bond, becauſe the Defendant 
| ſuſpeRs it to be forged.” 'Chetwynd v. Mar- 
nell, Executor, &c. E. 38 Ges. % < 271 


26. The Court will not allow a Plaintiff to | 


ſign judgment, becauſe the Defendant re- 
fuſes to pay for half the paper- books deli- 


vered to the judges; this caſe being within 
the rule, H. 35 Geo. 3. Fulham v. Baghaw, 


7. 38 Ges. 3. 292 


27. Plaintiff cannot ſign judgment for want 


of a plea without demanding one, though 


| Defendant has neglected to take the decla- 
ration out of the office. White v. Dent, 


M. 39 Gee. 3 341 
28. Taking 805 a egg before a judge to 


lay proceedings on the bail-bond is a waver 
of any irregularity in the notice of decla- 
Davis, One, c. Affignce of the 


T ation. 


| a v. Owen and Another, af. 39 Geo. 3 | 
29. 80 1 any Pd in a cauſe is a waver 


of any irregularity, 76. 4 944 
30. Tf a Defendant be ſuperſedeable for want 
of judgment being entered up in time, but 


not actually diſcharged, he cannot be de- 


tained in an action on the judgment. 
Pierſon v. Goodwin, M. 39 Geo. 3. 


continued, 
not expreſs any hour or place. Jones v. 
Cbune. One, Ac. H. 39 Geo. 3: 
32. The Court of C. B. will not ſtay pro 


ceedings in an action on an attorney bill | 


Brought (OO to the order of a Judge 


of another Court for its taxation, but pre- 
vious to that taxation having taken place. 
Steventon, One, Sc. v. Watſon and Others, 
H. 39 Geo. 3. Page 365 
33. Where judgment has gone by default on 
a promiſſory note, no irregularity previous 
to the judgment can be ſhewn as cauſe 
againſt referring the note to the protho- 
notary. Pell v. Brown, H. 39 Geo. 3. 369 
24. Service of a declaration in ejectment on 
one of two tenants in poſſeſſion is good 


264 


25. The Court will not make a rule on a2 | Ree, H. 39 Ge. 3. 


361 5 
31. If notice of a writ of inquiry to be ax. 


ecuted at a particular hour and place be 


the notice of continuance need : 
42. In an order to enlarge the time for plead- 


15 


Dae ex dem F. Baily v. 
| 369 
35. A Defendant cannot demand a bill of 
particulars till after appearance. Kitchen 
v. Blanchard, H. 39 Geo. 3. 378 
36. The. mere acknowledgment of the wife 
of the: tenant in poſſeſſion that ſhe has re- 
ceived a declaration in, ejectment, will not 
bind her huſband. Goodfitle | ex dem. Riad 
v. Badiitle, H. 39 Ges. 3. 384 
37. Service of a declaration in ejeAment on a 
perſon appointed by the Court of Chan- 
cery to manage an eſtate for an infant, is 
not ſufficient, Goodtitle ex dem. Roberts 
and Wife v. Bache E. 39 G. Ts | 
385 
38. The Defendant may rule the Plaintiff to 
| enter the iſſue, and move for judgment as 
in caſe of a nonſuit in the ſame Term. 
| Peeters v. Throgmorton, E. 39 Geo. 3. 387 
309. The Court will not on motion ſtrike out 
a part of a plea which contains double 
matter, Griffiths v. Eyles, Z. 39 Geo, 3. 
413 
40. T he Court will not put off; a trial on ac- 
; count of the abſence of a material witoeſs, | 
if by his evidence the defence of ſlavery. is 
intended to be eſtabliſhed. Rebinſon . 
5 Smyth, T. 39 Geo. 3. 2 4 
41. A replication taking iſſue on a a plta of 
payment to debt on an annuity bond, muſt 
be ſigned by a Serjeant. Ellis and Wi ev 


469 


ſervice on both. 


| 


55 Govry, T. 39 Geo. 3. 


ing, the firſt and laſt days are both reck- 
oned incluſively, Freeman v. Jaclſon, E. 


iN Ge, 3+ } | 479 


3 0 


8 1 43. U 


43. If the ROT given by a verdict be 


reduced by an award, under an order of 
ni prius, which has been made a rule of 
court, the party is entitled to have the poſtea 
delivered to him without any application 
to the Court. Grimes v. Naiſb, E. 36 
Ges. 3. In Page 480 


PREMIU "we 
Ser Insun nc, No. 2. 


PRISONER, 


— 


See IN SsoLVENr. 
P RAcTIcE, No. 30. 
WARRANT of ATTORNEY, No. 1. 


1. The Court will diſcharge a Defendant 
out of cuſtody who is in execution at the 


ſuit of a Plaintiff ſome time ſince deceaſed, 
on whoſe part no will has been proved, nor 
any adminiſtration granted, and whoſe fa- 
'-mily on notice of a motion for the above 
purpoſe declines interfering. Broughton v. 


Martin, AH. 38 Geo. 3. 70 


2. A priſoner after judgment againſt him, 
may, notwithſtanding the allowance of a 


' writ of error, be charged in execution, 
 \Fiſter v. M'Namara, T. 38 Geo. 3. 292 
3. The Court has no power to diſcharge” a 
Defendant out of execution on the ground 
of a commiſſion of bankruptcy having been 
iſſued againſt him. AZ Maſter v. Kell, T. 
38 Geo. 3. * 302 
4. A priſoner in cuſtody on meſne proceſs is 
ſuperſedeable, unleſs a copy of the declara- 
tion be delivered before the end of the 
Term after the proceſs is returnable, Blyth 


V. Harriſon, T. 36 Geo, 3. | zh 335 
PpRISONER ar WAR, 
Ver ALIEN Ex EMT, No. 9 
p RIVIL E D GE, 


E Arronnzy, No. 1, 2. 


PRIZE. 


1. If goods, the produce of Spain, purchaſed 
for Britiſh ſubje ts relident here, by a neu- 


* 


—— 


n 
. 


INDEX TO THE PRINCIPAI. MATTERS. 


tral agent kent in Spain, partly before 


hoſtilities between the two countries, partly 
a and ſhipped for England on board a 
neutral veſſel oſtenſibly bound' for Oftend, 
be taken by a Britiſh privateer, they are 
lawful prize, though the ſhip will be re- 
ſtored, Louiſa Margaretha, Henſlop, 3d April 
1990 Page 349 n. 


PRIZE MONEY. 


1. It ſeems that nothing but a power of at- 
torney or a will complying with the provi- 
| Hons of 26 Geo. 3. c. 63. and 32 Geo. 3. 
c. 34. will warrant a payment to third per- 
ſons of money due from the public to ſailors 
or marines. Macdonald v. 2255 M. 38 
Geo. 3. | r | you. 


PROCESS, 


See AMENDMENT, No. 1, 2, 


EXECUTION, No. 2. 3. 
VARIANCE, No. 2, 3» 43 5+ 7. 


I. If a capras per continuance be teſte'd on the 
. fame day as. the original capias, a new ori- 
ginal capias may be fued out to warrant it, 
though ſuch new original bear teſie before 

. the cauſe of aCtion accrued. Davis, One, 


Oc. Aſſignee of the Sheriff v. Owen and Ang- 
ther, M. 39 Geo. 3. = . 44+ 


PROHIBITION. 


1. The Court of Common Pleas has no power 
to iſſue an original writ of prohibition to 
reſtrain a Biſhop from committing wafte in 
the poſſeſſions of his ſee. Fefferſon v. The 
Biſhop of Durham and Others, MA. 38 


Geo. 3. ' 105 
2. At leaſt at the ſuit of an unintereſted per» 
Toll, © ib. 
3. It ſeems that no Court of Common Law 
has that power. ib. 
4. But it may be doubtful whether the Court 
of 1 has not A 78 ib. 
PROMISE.- 


1. If one perſon make a promiſe to another 
for the benefit of a third, that third d perſon 
8 Q Es | may 


n 84 Corrs No, 1. 


INDEX: TO THE PRINCIPAL MATTERS: 


maintain an ation upon it. Marchington | 2. A replevin bond may, under the. II Geo, 2, 


v. Vernon and Others, G. I. Sitting T. 27 | 


' Geo. 3: B. R. Page 101 u. 


| 5 R o M I 8 E 8 
10 1a THE DEBTS OF THIRD PERSONS, 


See ir 0 Statute o of. 


PROMIS SORY NOTE, 


See Loxps Acr, No. 1. 
BLIS of EXCHANGE. 


* ? : 1 
1 » s 
AX 
1 F 
* 


 RECOGNIZANCE, = 


Lee AMENDMENT) No. 2. 
/ Bar, No. 175 18. 


RECOvE RY, 


See Common Recovery. 


REFERENCE, 


REGISTRY, 


| des Sir, No. 1. 


"RELEASE, 


Fee Bon, Ks. 2. 
EXECUTOR and ADMINISTRATOR, 


No. 4+ 


. RENT, 
Sie Pavuontrs No. 1. 


REPLEVIN. 


ina writ of right to be tried by a 


** x = 
* + nates 


4. The action on the caſe againſt the Sheriff 


for taking inſufficient pledges in replevin, 


© ought to be brought in the name of the 
perſon making cognizance where there is 
no avowant on the record. 


Vir Fobn Tame Kut. and Auuber, 55 39 
8 | 4 


Page v. 


4. The condition of a replevin bond is not 


> as 


c. 19. be aſſigned to the avowant only, and 
he may bring his action upon it without 
joining the party making cognizance. Ar- 
cher and Others, Aſſignees, &c. v. Dudley and 
Others, E.22. Ge. 3. B. R. Page 381 R. 
3. The Court will not ſtay proceedings in an 
action of replevin unleſs upon payment of 
the rent in arrear, together with all coſts, 
though the arrears were tendered before 
with coſts up to that time. Hopkins v. 
Sbrole, H. 39 Geo. 3. 382 


. 


| ſatisfied by a proſecution of the ſuit in the 
county court, but the plaint, if removed by 
re. fa. le. into @ ſuperior court, mult be 


F - proſecuted there with effect, and a return 


made if adjudged there.  Gwillim v. Hol- 


broth, E. 39 Geo, 3. 410 
RIGHT, War or, 
See Nonsvir, Judgment as i in caſe of, No. 
I, 2, | 


| 1, The Court will not permit the miſe joined 
jury, 
inſtead of the grand aſſize, though both 
parties deſire it, Galton v. Harvey, H. 38 
Geo. 3. . 498. 


mY 


'#7-Y 3# Was © f 3 
& : 2 * 3 
8 ALE, g N 


e e Seature of, No. 1 


Smirs, No. 1. 


e ER vic E, 
Se Paacrich, No. 34. 36, 37. 


See ATTACHMENT, 
Barr, No. 9. 


5 | 
Vanprrions Aarons. ; 


INDEX TO THE PRINCIPAL MATTERS. 


SHIP, 


"Sie FREIGHT. | 


1. The indorſements on the certificate of re- 


giſtry required by 7 & 8 Will. 3. c. 22 & 


26. Geo. 3. c. 60. /. 16. need not be re- 


eited in the deed of aſſignment of a ſhip 
under / 17. of the latter act. Capadeſe v. 


Cudnor, E. * Geo. 3. Page 483 


SHERIFF, 


See ATTACHMENT, No. 1. 
BAL, No. 9. 
' EsCAPE, 


 REPLEVvIN, No. 1. 
" VENDITIONI EXPONAS. 


SLANDER; 


Se LIBEI. 


SLAVERY, 


See PraAcTiICE, No. 40. 


SMUGGLING. 


1. 1 1 prohibited from being ſold in this 


country by 11 & 12 Will. 3. c. 10. are 


taken out of a warehouſe, and put on board 


a veſſel as if for exportation, but in fact 
with a view to be relanded, they are liable 


to be ſeized, though no actual attempt to 
reland them has been made. Wilſon v. 
Saunders, E. 38 Gee. 3. 267 


7 


SOAP, 
See Excisg, No. 1, 2. 
STAMPS, 


"See INSOL VENT, No. 4. 


- STATUTES crræp OR COMMMENTED 2 


UPON, 


Epw. I. 


8 25. . (Stat of Wefiminſter, 1. 2 21 


* c. 5. J. 13. (Stat. of Gloucefer) 108. 113. 
116. 117. 


c. 8. (Stat. of Glauceſur) county court, 76 


D 


5e 43. 


. — 
i abt... odd r q 2 4. 


c. 14. (Weſtminſter, 2.) 


6 


c. 2. (Stat. of Veſiminſier, 2.) P age 379 
108, 109. 111 


116. 121, 122 
c. 46. (Stat. Veſminſter, 2.) 


14 


35. c. 2. (ne rector, Ic.) 108. 113. 117. 119 


| Hes, III. 
20. c. 4. (Stat, of Merton) 


52. c. 23. ( Marlbridge) 


Tow; I, | 


4:6 4 (Executors) 


1 VI. 


8. e. 12. (Amendment) ; 


| 23. c. 9. (Bail Bond) 


HEN. VII. 


4 3. c. IO, (Intereſt in error) 


Hex. VIII. 
32. c. 1. (Wills) 


| 27. c. 10. (Uſes) 


Ew. VI. 


28 3.413. (Tithes) 
384. . 3. (Approvement) 


EL Iz. 


13. ce 7. J. 11. (Bankrupt) 


c. 10. (Reſtraming Stat.) 


43. c 2. (Poor) 


J ac. . 


OP 3. (Reſtraining stat.) 


c. 15. J. 13. (Bankrupt) 
c. 22. (Leather) 


3. c. 8. (Bail in error) 


| 21. c. 19. / 11. (Bankrupt) 


CAR. II. 
17. c. 7. (Diſtreſs) 


29. c. 3. . 4. (Stat. of Frauds) 


WIII. & Marr. 


14 
108. 117 


330 
1 38 
226 
29 


571 
| ib. 


458 
14 


45. 48, 49 
| 114 
236 


114 
45 
229 
2249 
82. 84 


380 


159. 307. 


377.397. 


214 


4 & 5. c. 20. (Docketing Judgments) 308 


c. 21. (Priſoners) 
7 


536 


— 2. "bs 


— — 


— — NE ˙ m] — nr ro—_—s —— —— — 


3 


— .. PEAT. 
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5 WII XI. III. 
7 & 8 c. 4. (Treating a) Page 265 
. 22. (Ship regiſtry). 483 
8 2 9. c. 27. (Priſoners) 538 
. 31. (Partition) 344 
9 C10. c. 44. (Eaſt India Company) 274 
11 9 13-6 16) n 267 
Aung. 8 
8. c. 14. . I. (Rent) fo 366 


10. c. 19. / 19. (np 0592 189 
Gro, x. 
7. c. 21. (Eaſt Indies) 274 


7. Stat. 1. c. 21. 7 2. (Eaft India Trade) 


- 3.853 
5 Co 7. (Poor) 236 | f 
| : Geo, II. > 
2. c. 23. J. 23. (Attornies) 263 
3. c. 14. (Eaſt Indies? 274 


4. c. 28. (Tenant holding over) 310. 385. 1. 
5. c. 30. (Bankrupt) 49. 95+ 428. 450 


IM 467 
F. c. 8. (Stock- jobbing) 222 
11. c. 19. J. 22. T 78. 213 
{. 13. (Ejectment) 5870 


14. 6. 15. (Judgment as in Jen of a nonſuit) 
103 
17. Cc. 17. (Eaſt WS © 274 
22. c. 27. (Court of Requeſts, Southwark) 11 
23. c. 21. J. 34. (Soap duty) 189 


c. 33. (Court of Conſcience, Miadle/ev) | 


12. 33. 223 
| * c. 28. (Lore's aa) "_ 143- ROW? 336. 

: Geo, III. f 
5.6. 43. J. 20. (Soap goty) 189 
6. c. 40. fe 6. (African trade) 269 

10. c. 47. (Eaft Indies) | 274 
10. c. 50. / 4. (Iſſues) 81 
13. c. 63. J 44. 72757 177 

14. 6. 78. (Party Walls) Oe 
"= Co er fo 1. (Annuity) 64. 208. 224. 

396. 454. 482 

20. c. 0 (Levant bill) 355. 1. (1). 
c. 51. (Poſt-horſe duties) e en 

24 .1 2. c. 47: (Smuggling) 187. 267 


T. 48. J. 10. (or duty) 


| 25. c. 44. (Infurance) . 


23 


189 


Page 319- 352 


c. 80. (Attornies certificate) 4 

26. c. 57. (Eaſt Indies) 274 
c. 60. (Ship regiſtry) „ 

c. 63. . 1. [Prize- money) 161 

28. c. 56. (Inſurance) eee 

31. c. 69. (Canal act) 9 YEY 
232. c. 34. J. 1, 2. (Prize- money) 161 

33+ c. 52+ ( Eaft India Company) 273 

c. 9. French property (ſee Holland) 

| c. 69. (Infolvent at) 477 
| 37+ 6. 28. (Priſoners) „ 
. 45. % 9. (Bank ad) 132. 176. 344 
c. 70. (Inciting to meeting) 1380 

c. 90. (Stamps) 270 

| c. 97. (American treaty) 430 


STA 1 ING PROOREDINGS, 


| 5 Anwvit, No. 10. 


Bop, No. 1. 
PRACTICE, No. 28. 32. 
Rr, No. 3 


SUBJECT: 


. A natural bort ſubje of this 3 ad- 
mitted a citizen of the United States of 
America, either before or after the declara- 
tion of American independence may be con- 
ſidered a ſubject of the United States, ſo as 
to be entitled to any commercial privileges 
granted to the ſubjects of the United States 
by treaty. . v. 8 in Error, E. 
239 Geo. 3. 5 e e 
| 2. Even though the fubjes of this country 
be prohibited from * thoſe privi- 
* ib, il. 


: 


SUGGESTION, 
Ses Counts, No. I, 2. 4. . 


SUPERSEDEAS,. 


' See Practice, No, 30. 
PRISONER, No. 2. 4. 


—— 


I. A writ of error operates as a ſuperſedeas 
from the time of the allowance, not from 
the time of ſervice. *Gravall v. Simpſon, 
; thy 6.4 Gee 3. SE 4578 
e 2. Bail 


INDEX TO THE PRINCIPAL MATTERS: 


2. Bail muſt therefore be put in within four 


days from the former period, Page 478 


SURETY, 
; Sie GUARANTY. 
4 
TENANTS, 
See LANDLORD AND TENANT: 
TENDER. 
If Defendant bring money into Court on 
| a plea of tender, Plaintiff may take it out, 
though he reply that the tender was not 


Le Grew v. 
332 


made before action brought. 


+ Cole, AH. 39 Geo. 2. 


TIME, 


K. Guaranty, No. 1. 
MARKET, No. 1. 


PRACTICE, No. 42. 
Reaſonable time is a queſtion of law. Shuts 
bell v. Fairbain, E. 39 Geo. 3. 388 
TITHES, 


See EVIDENCE, No. 10. 


1. If a compoſition for tithes be made by A. 1 


as proprietor, and he leaſe them to B. whoſe 
1 . is afterwards put an end to by A. 


1 


4 


before any alteration is made in the compo- | 


ſition, 4. cannot determine it without ſix 


months notice, Mburd v. Tuck, T. 39 


Ge. 3. 458 
2. If A. execute a leaſe of tithes to B. on a 


day ſubſequent to their ſeverance, but pre- 


vious to their being carried away by the 
landholder, B. cannot maintain an action 


on the 2 6 3 Ed. 6. 6. 13 a8 the right to 


the tithe veſted in 4. immediately on ſeve= 


rance. ib. 


tithes, the perſon claiming under that leaſe * 


ib. 
3. Qu. Whether if one only of two joint 5 
tenants execute an aſſignment of a leaſe of 


can ſupport an action for not ſetting them 
out? Myburd v. Tuch, T. 39 G. 3. P. 458 


TOLL, 


See MARKET, No. 2. 


| If toll be merely claimed of the individual 
| 


members of a corporation exempt from toll, 
an action will lie on the writ de eſſendo 
guietum de Theolonio in the name of the cor- 
poration. The Mayor, &c, of Londin v. 
The Mayor, &c, of Lynn, E. 36 Geo. 3. 487 


TRADE, 
See SUBJECT, No. 1, 2. 


1. Under the treaty concluded in 1795 be- 
tween this country and the United States 
of America, confirmed by 37 Geo. 3. c. 97. 
it is not neceſſary that the trade conceded 
to the Americans by the 13th article ſhould 
be direct from America to the Britih ſettle- 
ments in the Eaſt Indies. 8 v. Nil- 
ſen in Error, E. 39 Geo. 3. 4230 

2. It may be carried on circuitouſly through 
any country in Europe, including Great 
Britain. ib, " tho 


TRAD Th ILLEGAL, 
See ILLEGAL ConTRACT, No. 5. 


INSURANCE, No, 10. 
PRIZ E, No. 1. 


TREATING ACT. 


1. It being contrary to the 7 & 8 Vill. 5. 


c. 4+ for a candidate to furniſh proviſions to 
any voter, after the teſſe of the writ, an inn- 
. keeper cannot recover againſt a candidate 
for proviſions ſo furniſhed at his requeſt. 


Ribbans v. Crickett, Z. 38 Geo. 3. 264 
TREES, 
See COMMON. - 
ExXECUTORS and ADMINISTRATORS, 
No. 3. * | 
TRE 8 PAS 8, 
See Exxcuroks and ADMINISTRATORS, 
Ne 


PI EA DING, No. 24. 
8 P 


IND Ex To THE PRINCIPAL MATTERS. 


TR LAL, 
. See ee No. 1, 2. 16, 17, 18. 40. 


. TROVER, 
7 Se BANKRUPTCY, No. 1. 9. 


TRUST EE, 
See PL RAD, No. 5. 8. 
1. If a perſon jointly intereſted with an infant 


in a leaſe, obtain a renewal to himſelf only, 
and the leaſe prove beneficial, he ſhall be 
held to have acted as truſtee, and the infant 
may claim his ſhare of the benefit. Ex 
parte Grace, H. 39 Geo. 3. 
| 2. But if it do not prove beneficial, he muſt 
take it Wend himſelf. ib. 


ib. 
V 
VARIANCE, 


See Evipence. 
M1s8NOMER,. No. 1, 2, 3. 


1. The Plaintiff, a ſailor, 


evidence a note for 52/1. 10s, for run- 


money, with an additional-ſtipulation writ- 
ten after ſignature of the note, fer a pint | 
of rum per day, and it was held no variance. 


Baptiſte v. Cobbold, E. 37 Geo. 3. 7 
2. The Court will not ſet aſide proceedings 


for irregularity where the Plaintiff ſues out 


a quare clauſum fregit againſt two, and de- 


_ againſt one only. Spencer v. Scott, 


4. 37 Geo. 3. 19 


3 * caſes of proceſs not bailable, the writ ; 
may be againſt ſeveral: Defendants, and the 
declaration againſt one only. Stables and 

Another v. Aſbley and Others, E. 37 Geo. 3.49 


4. In caſes of bailable proceſs it -is otherwiſe. 
ih. . 
5. Aren hs the name of “ 0 * decla- 


ration de bene efſe againſt ** Vaſon,“ ſued by 
the name of. W:ſton;” and held regular. 
10 
b. Evidence of a houſe ſituate in the pariſh of 

A. will ſupport an averment of. a .houſe at 


 Symmers v. Maſon, MA. 38 Geo. 3. 


; 
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declared for 
521. 10s. for run-money, and gave in 


| 


24 


S.; 8. being 0 and both 
places uſually going by the name of 8. 
Burbige v. Jacques, E. 38 Geo. 3. P. 225 
7. If proceſs be ſetved in the name of one 
Plaintiff, and a declaration be delivered in 
the name of two, it is bad. Rogers v. 


Jenkins, H. 39 G.. 3. 383 


VENDITIONI EXPON AS. 


The Court refuſed to grant an attachment 
againſt the Sheriff, becauſe he had returned 
to a writ of venditioni exponas that part of 


the goods levied remained in his hands for 


want of purchaſers. Leader v. Danvers, M. 


39 Geo. 3. 359 - 


VENUE. 


1. In an action on a | promiſſory note, the 
Court will not change the venue from Len- 
don to the county where it was made, on the 
Defendant's ſtating that all his witneſſes live 
there, Evans v. N Z. 7 Geo, 3. 
20 
2. But if ble affidavit he the ie of his 
witneſſes, and that a ſerious inconvenience 
would ariſe rom bringing them up, it will. 
ib. e 
3. The Court will not change the venue in an 
a⁊ction on a deed to the county where it was 
executed on the ground of the D. fendant's 
witneſſes reſiding there, . if .from the plead- 
ings it does not appear neceſſory to produce 
many witneſſes from that county unleſs a 
queſtion ſhould be raiſed of which a fair 


trial cannot be expected there, Walt v. 
Daniel, E. 39 Geo. 3. 425 
my ERD 0 8 
"oo Ngw TxTAL. 


PRACTICE, No. 43. 


| 


5 Where a "eencral v rerdi; has been given on 
two counts, one of which is bad, and it 


F appears by the Judge's notes that the jury | 
calculated the damages · on evidence -appti- 


Hap 2 15 to the goon count only, the court will 
| | Amend 


INDEX TO THE PRINCIPAL MATTERS, 


amend the verdict entering it on that count, 


though evidence was given applicable to the 
bad count alſo, Williams, Executor, &c. v. 


Breedon, M. 39 Geo, 3. 


U 


USURY. 


„. A. being a banker in the country diſcounts 


bills at four months for B. and takes the 
whole intereſt for the time they have to 
run; B. on being aſked how he will have 
the money, directs part to be carried to his 
account, part to be paid in caſh and part by 
bills in London, ſome at three, ſome at ſeven, 
and ſome at thirty days ſight: 
not to be an uſurious tranſaction, ſo as to 


induce the Court to grant a new trial, ſince 


the ſurplus of intereſt taken by A. might 
de referable to the expences of remittance. 


Sir B. Hammett, Knt. and Others v. Sir M. 


Va, Bart. M. 38 Ges. 3. 
BY Secu, if ſuch mode of remittance had been 
made a term of the loan. 16. | 1b. 


3. The Court ſet aſide a warrant of attorney 


and judgment given to ſecure a loan which 


was ſworn to be uſurious in order to bring 
the queſtion of uſury before a jury, but re- 
fuſed to order a bill of exchange to be 
delivered up which had been given to pro- 
cure the Defendant's releaſe out of execu- 
tion on the judgment. Edmonſon v. Poptin, 


. 38 Geo. 3. 


and held 


by 


[ Oge being ſeiſed in fee of the adjoining 


270 


| 


* | See PRACTICE, No. 9, 10. 23. 28, 29. 
144 | 
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W 
WARRANT or ATTORNEY, 


See Common RecoveRy, No. 2. 4. 


Usury, No, 3. 


If a Defendant in cuftody being about to 


execute a warrant of attorney to confeſs 
judgment be informed that it muſt be done 
in the preſence of an attorney on his part, 
and thereupon produce a perſon as ſuch, in 
whoſe preſence he executes the warrant of 
attorney, the Court will not ſet aſide the 
proceedings thereon, becauſe the perſon fo 
produced by the Defendant was not an at- 
torney. TFeyes, One, Ic. v. Booth, M. 38 
Geo. 3. Page 97 


WASTE, 


See PROHIBITION, No. 1, 2, 3, 4. 


WAVER), 


WAT, Richr or. 


cloſes 4. and B. over the former of which 
a way had immemorially been uſed to the 


latter, deviſes B. with the appurtenances:“ 


held that the deviſee cannot under the word 


« appurtenances” claim a right of way over 
A. to B., as no new right of way is thereby 


created, and the old one was extinguiſned 


by the unity of ſeiſin in the deviſor. Mhalley 


v. Te and Another, H. 3 9 Geo. 3. 371 


5 


THE END OF THE FIRST VOLUME, 


Printed by A. Strahan, 4 ta His Ma 
Printers. Ante London. | 
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